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The  judges  ivho  usually  sat  in  banc  m  this  vacation  tfi^ere. 
Lord  Denmak^C.  J.  Williams,  J. 

PaTTESON^^^  ^V^  ^     >^^  COLEKIDGE,  J.(a) 


The  QUEEN  v.  The  Justices  of  the  West  Riding  of  YORKSHIRE. 

(SHEFFIELD  v.  CRICH.) 

0&  aotiea  of  aa  order  removing  paupers  from  ft.  to  C^  the  oyeraeera  of  C.  gave  notSee 
of  appeal,  which  they  afterwards  cooDtermanded»  resenriog  the  right  to  appeal  when 
the  panpers  should  be  actnallj  removed.  At  the  following  sessions  the  overseers  ol 
8n  according  to  the  alleged  practice  of  the  sessions,  entered  an  appeal  against  the 
order,  as  by  the  overseers  of  C^  bat  without  their  knowledge  or  consent;  and  there- 
upon the  order  was  confirmed  with  costs.  More  than  six  months  after  the  confirma- 
tion«  the  pauper  was  removed  to  C;  whereupon  the  overseers  of  C.  applied  at  the 
neit  sessions  to  erase  the  entry  of  the  previous  appeal  and  order,  and  to  enter  their 
appeal  against  the  order  of  removal.    The  sessions  reftised. 

Bdd^  that  although  the  sessions  ought  to  have  entered  and  heard  the  second  appeal, 
they  could  not  erase  the  previous  entry  without  the  authority  of  this  court  And 
that,  the  entry  of  the  first  appeal  and  order  thereon  being  irregular  and  without  juris* 
diction,  and  likely  lo  prejudice  C.  on  a  future  appeal,  a  mandamus  was  rightly  issued 
on  the  prosecution  of  the  overseers  of  C.  to  erase  it  from  the  records. 

The  court,  in  its  discretion,  reftised  to  order  the  respondents  to  pay  the  costs  of  the 
mandamus,  and  of  a  peremptory  mandamus  after  argument  on  the  return,  though  it 
appeared  that  the  return  had  been  supported  on  their  behalf  and  not  that  of  the  jus- 
tices; inasmuch  as  the  entry  was  made  by  the  error  of  the  justices,  and  in  conform- 
ity with  a  practice  which  had  long  prevailed  at  the  sessions. 

SuMe,  that  the  court,  under  stau  I  W.  4,  e.  SI,  had  power  to  order  the  respondents  to 
pay  the  costs,  including  those  of  both  writs,  though  it  was  not  expressed  on  the  retura* 
according  to  secu  4,  that  such  return  was  made  on  behalf  of  the  respondents. 

Mandamus.  The  ivrit  recited  that,  by  order  of  two  justices  of  the 
West  Riding,  14th  September,  1841,  Mary  Younge  and  her  children  had 
been  ^remoyed  from  the  township  of  Sheffield  to  that  of  Crich  in  the  ^^^ 
iounty  of  Derby :  that,  on  the  18th  of  the  same  month,  a  counter-    ^ 

*  (a)  The  court  lat  in  haao  on  the  IStfa,  ITthttSd,  S4th,S6thv  S7th  and  seth  of  Jub« 
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part  of  tbe  order,  notice  of  chargeability  and  copy  of  examinations  had 
been  sent  to  the  overseers  of  Crich :  that  afrerwards,  and  before  the  next 
quarter  sessions  for  the  West  Riding,  the  ovd^eers  of  Crich  gave  notice 
of  appeal  and  the  grounds  thereof,  and  su,bs^«vcntly,  and  before  the  hold- 
ing of  the  said  sessions,  duly  counte^anl^d  the  same,  the  grounds  being 
insufficiently  stated,  reserving  to  theiftselyes  the  right  of  appealing  against 
the  order  afifcr  the  paupers  should. h^^^  been  actually  removed.'  '  That,  at 
the  next  quarter  sessions  for tli%i./West  Riding,  held,  on  25th  October, 
1841,  notwithstanding  this  countermand  and  without  the  knowledge  or 
consent  of  the  overseers  of 'Crich,  an  appeal  was  entered  by  the  overseers 
of  Sheffield  against. t^e*ifHd  order;  and  the  justices  at  such  sessions  con- 
firmed the  order  -Wttiifout  hearing  the  merits,  and  without  the  privity, 
knowledge  or.cdn^t  of  the  overseers  of  Crich.  lliat  at  the  time  of  hold- 
ing the  sai(i^^i^bns  the  paupers  had  not  been  removed  under  the  order ; 
nor  were  tHey*  actually  removed  until  after  the  Easter  sessions)  1842. 
That  no  notice  had  been  given  to  the  overseers  of  Crich  of  the  said  order 
of  sessions  until  long  after  the  said  flastexquarter  sessions ;  and  that,  on 
10th  May,  1842,  the  pauper^  were  afetuallyremoved^to  Crich,  and  noiice 
of  the  order  of  quarter  sessions  confirming  the  order  of  removal  was  then 
first  given  to  the  overseers  of  Crich.  That  at  the  Midsummer  quarter 
sessions,  June  28th,  1842,  application  was  made  to  the  sessions  by  the 
overseers  of  Crich  to  erase  from  the  records  of  the  sessions  the  previous 
^^.     entry  *of  the  appeal  and  confirmation,  and  to  enter  and  respite  an:* 

^  appeal  of  the  overseers  of  Crich  against  the  order  of  removal ;  but 
that  the  sessions  had  refused  to  do  either,  and  had  not  erased  the  entry, 
nor  entered  the  appeal. 

The  writ  then  commanded  the  justices  to  erase  from  the  records  of  the 
sessions  the  en:ry  of  an  appeal  of  the  overseers  of  Crich  on  25th  October, 
1841,  and  the  order  made  thereupon  whereby  the  order  of  removal  was 
confirmed,  and  to  enter,  as  of  Midsummer  sessions,  1842,  an  appeal 
against  the  said  order  of  removal,  to  enter  continuances  thereupon,  and  to 
hear  it  at  the  next  sessions;  or  that  they  should  show  cause  to  the  contrary. 

The  return  (which  was  by  the  justices,  and  did  not  purport  to  be  on 
behalf  of  the  overseers  of  Sheffield)  stated  that  the  overseers  of  Crich,  on. 
18th  October,  1841,  gave  a  written  notice  to  the  overseers  of  Sheffield 
that,  in  the  event  of  the  removal  of  the  paupers,  they  intended  to  enter  an 
appeal  against  the  removal  and  order  of  justices  at  the  sessions  next  after 
the  removal.    That  no  such  appeal  was  in  fact  entered  at  the  last  roen« . 
ttoned  sessions ;  but  that  at  those  sessions,  namely  on  25th  October,  1841, 
according  to  the  practice  of  the  court,  upon  the  application  of  the  oveN 
neers  of  Sheffield,  the  court  ordered  an  appeal  to  be  entered  against  the 
order  of  removal,  and  further  that  the  order  should  be  confirmed,  and  thci* 
same  was  confirmed  accordingly ;  anrl  they  did  further  order  the  costs  of; 
attending  the  sessions  to  be  paid  by  tbe  overseers  of  Crich.    The  return, 
thei^  stated  that  the  actual  removal  tpok  place  May  10th,  1842,  and  that 
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^  the  then  next  Midsummer  sesdons,  bolden  by  adjournment  in  and  for 
the  West  Riding,  on  July  4th9 1842,  being  the  proper  sessions  for  entering 
and  bearing  appeals  wherein  the  ^churchwardens,  &c.  of  Sheffield  ._ 
were  respondents,  the  officers  of  Crich  applied  to  the  sessions  to  '- 
enter  an  appeal  against  the  order  of  removal,  and  to  erase  from  their  re- 
cords the  entry  of  the  proceedings  at  the  previous  October  sessions  at 
Sheffield ;  but  that  the  court  refused  the  application ;  by  reason  whereof 
the  order  of  confirmation  made  at  the  October  sessions  remained  unre- 
pealed and  in  full  force.  And  the  justices  submitted  that  they  had  no 
power  to  erase  the  entry  of  appeal  and  confirmation,  or  to  alter  their  re- 
cords ;  and  that,  inasmuch  as  the  order  of  removal  had  been  confirmed, 
they  had  not  entered  another  appeal  and  continuances  as  commanded  by 
the  writ     The  case  was  now  argued  on  a  concilium. 

Whilehurstj  for  the  crown,  was  stopped  by  the  court  who  called  upon 
Ptishleyj  contra.  If  the  proceeding  of  the  justices  at  sessions  was  with- 
out authority  or  jurisdiction,  it  is  a  mere  nullity.  The  entry  on  the  records 
of  the  court  under  such  circumstances  cannot  affiict  the  prosecutors ;  and 
this  court  will  not  award  a  writ  that  can  serve  no  useful  purpose.  If,  in- 
deed, the  mandamus  had  been  only  to  enter  an  appeal,  there  would  have 
been  some  ground  for  it :  but  the  writ,  as  it  asks  too  much,  cannot  now 
be  moulded  by  the  court  as  might  have  been  done  upon  the  rule  to  show 
cause  why  the  writ  should  not  issue ;  Rex  v.  The  Church  Trustees  of  St. 
PancraSf  3  A.  &  E.  585.  The  main  question  therefore  is,  whether  this 
court  can  compel  the  erasure  of  a  record  of  the  sessions.  No  authority 
warrants  such  an  interference.  The  *court  will  command  the  jus-  p«. 
tices  to  hear  an  appeal,  or  to  do  any  act  which  was  a  duty  clearly  ^ 
incumbent  upon  them  without  any  such  command,  but  not  to  do  an  act 
which  could  not  lawfully  have  been  done  at  sessions.  The  application  is 
only  quia  timet,  lest  the  appellants  in  a  future  appeal  should  happen  not 
to  be  able  to  prove  the  circumstances  which  make  the  order  of  sessions 
inoperative ;  whereas  the  mere  production  of  the  order  without  proof  of 
the  proceedings  on  which  it  was  grounded  would  be  no  evidence.  The 
sessions  had  no  power  over  their  own  records  when  perfected  ;  Lambard's 
£irenarcha,  B.  1,  c.  13,  p.  64,  (ed.  1619 ;)  and  this  court  cannot  give  it 
to  them.  [Lord  Denmak,  C.  J.  According  to  your  argument  we  cannot 
even  order  the  justices  to  enter  continuances,  for  this  is  an  alteration  of 
their  records.  Patteson,  J.  The  court  had  no  right  to  enter  an  appeal 
on  the  mere  application  of  the  respondents.  It  is  an  impertinent  entry.] 
The  officen<  of  Sheffield  had  a  right  to  enter  an  appeal  for  the  purpose  of 
getting  the  costs  occasioned  by  the  notice  of  appeal,  pursuant  to  8  &  9 
W.  3,  c.  30,  s.  3.  No  mandamus  lies  to  compel  a  special  entry  at  ses- 
fions;  Rex  v.  The  Justices  of  Devon^  I  Chit.  Rep.  34.  [Lord  Drn- 
^Au^  C,  J.  The  wonder  is  that  a  rule  nisi  was  granted  in  that  case.]  This 
court  will  not  compel  an  erasure  even  in  a  baptismal  register;  Ex  parte 
Stanford^  1  Q.  B.  S86 ;  nor  direct  the  sessions  to  alter  the  minutes  of  a 
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verdict  which  has  not  been  regularly  recorded ;  Rex  ▼.  Hetoes^  3  A  &  iL 
725.  In  RexY.TTie  Justices  of  Middlesex^  5  B.  &  Ad.  1113,  the  man- 
^^^    damus  was  only  to  make  up  a  record  according  to  the  facts,  *and 

-'  not  to  alter  one.  Rex  v.  CarHUj  2  B.  &  Ad.  971,  shows  the  reluct* 
ance  of  the  court  to  meddle  with  records,  lliey  are  of  such  <<  incontrot- 
lable  credit  and  yerity'*  as  to  admit  of  «<  no  plea,  averment,  or  proof  to 
the  contrary,'*  Co.  Lit.  260  a :  and  it  is  a  great  misprision  to  rase  or  vitiate 
them  ;  3  Inst.  71.  The  present  application  is  an  attempt  to  make  this  a 
court  of  appeal  without  a  special  case.  But  the  court  will  not  assume 
such  general  powers  of  correction,  or  look  out  of  the  order  itself  to  find 
grounds  for  annulling  it. 

Wiitdturstj  in  reply.  The  question  before  the  court  is,  whether  it  has 
power  to  make  the  order,  not  whether  it  is  necessary  to  do  so.  [Cole- 
ridge, J.  We  need  not  grant  a  peremptory  writ,  if  any  writ  at  all  is  needless.] 
The  quarter  sessions  have  done  an  act  in  furtherance  of  a  fraud  committed 
by  the  Sheffield  overseers.  All  that  the  overseers  of  Sheffield  could  do 
was  to  apply  for  costs,  not  enter  a  fictitious  appeal  by  Crich  in  order  to  get 
them.  In  yielding  to  the  application  the  justices  overstepped  their  juris* 
diction,  and  have  put  upon  record  an  unwarrantable  judgment,  which  at  a 
future  time  will  embarrass  the  parish  of  Crich.  [Coleridge,  J.  The 
practice  has  sometimes  been  to  file  the  order  of  justices  when  there  is  no 
appeal;  and  this  has  been  called  confirming  it.]  The  practice  alleged 
here  goes  far  beyond  that.    ( Whitehurst  was  then  stopped  by  the  court.) 

Lord  Dekman,  C.  J.  This  is  a  peculiar  case.  It  may  perhaps  be  the 
first  time  we  have  been  called  upon  to  erase  an  entry  on  the  records  of  the 
sessions;  but  it  is  not  new  in  principle.  The  mandamus  to  enter  con« 
^^^    tinuances  is,  in  some  respects,  a  stronger  interference  of  *this  court. 

^  It  is  necessary  for  the  purposes  of  justice  that  we  should  interfere; 
for  the  sessions  could  not  erase  the  entry  ^nihout  the  authority  of  a  man* 
damus.  At  first  it  appeared  to  us  that  the  entry  was  innocuous.  But  it 
is  an  important  question  whether  the  justices  shall  be  empowered  to  give 
effect  to  a  fraud  by  such  a  practice  as  they  have  established.  It  may  have 
been  adopted,  with  a  view  to  costs,  under  stat.  8  &  9  W.  3,  c.  30,  s.  3, 
without  material  prejudice,  because  the  parish  receiving  the  pauper,  having 
let  pass  their  opportunity  of  appealing  against  the  order  of  removal,  could 
not  have  prosecuted  any  further  appeal.  But  now,  under  stat,  4  &  6  W. 
4,  c.  76,  they  may,  after  countermanding  their  notice  of  appeal  against  the 
order,  appeal  against  the  removal ;  and  in  such  a  case  the  proceeding  now 
complained  of  would  be  clearly  injurious.  We  think  the  practice  wrong; 
and  we  must  correct  it.  The  entry  may,  possibly,  altogether  defeat  jus- 
tice ;  for,  when  the  question  of  the  validity  of  the  order  shall  hereafter 
arise  on  an  appeal,  the  justices  may  refuse  a  case.  When  the  erasure  now 
called  for  has  been  made,  they  will  discuss  the  order  of  removal  on  ilft 
merits.  The  respondents,  instead  of  confining  themselves  to  the  remedies 
iiriven  by  act  of  pariiament,  have  procured  the  entry  of  the  false  fact  of  ar 
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appeal,  and  of  a  judgment  on  such  appeal ;  and  then  they  delay  any 
further  step  until  the  time  for  obtaining  a  certiorari  has  lapsed. 

Patteson,  J.  I  had  doubts  as  to  the  pover  of  this  court :  but  the  cate 
tsanalogous  to  that  of  directing  the  entry  of  continuances  after  many  inter- 
rening  sessions,  vhen  it  is  clear  that  the  justices  themselves  could  not  do 
BO  \vithout  a  mandamus.  The  books  do  not  show  *more  authority  .^^ 
to  make,  than  to  erase,  entries.  We  shall  not  here  require  them  to  ** ' 
alter  their  judgment,  but  only  to  expunge  a  false  statement  of  an  appeal. 
Before  stat.  8  &  9  W.  3,  c.  30,  no  costs  could  be  obtained  without  an 
appeal  entered :  but,  if  the  practice  of  these  sessions  were  to  be  esti« 
hlished,  the  prorisions  of  that  act  (sect.  3)  would  be  superfluous.  The  act 
enabled  the  removing  parish  to  get  an  order  for  costs  without  adjudication 
on  the  setdement  or  the  order  of  removal :  and  before  stat.  4  &  5  W.  4, 
c.  76,  it  was  immaterial  to  the  appellants  whether  the  costs  were  obtained 
hj  a  special  order,  or  by  the  entry  of  an  appeal  behind  their  backs.  This 
perhaps  may  have  given  rise  to  the  practice  said  to  prevail  at  these  ses- 
sions. The  parish  of  Crich  might  no  doubt  have  entered  an  appeal  with- 
out noticing  what  had  been  done*  at  the  previous  sessions,  and  withoat 
erasing  the  entry  then  made :  but,  if  we  were  to  confine  the  mandamus  to 
the  entry  of  another  appeal,  the  old  order  would  be  set  up  at  the  trial,  atAl 
an  argument  would  arise  on  its  efiect. 

Williams,  J.  Mr.  WfdUhursVs  answer  is  complete.  The  respondents 
were  entitled  to  nothing  but  costs;  and  the  court  had  no  jurisdiction  over 
the  question  of  settlement  upon  an  appeal  so  entered.  The  appellants,  hi 
countermanding  their  notice,  reserved  the  right  of  appeal.  The  order  wa*s 
most  irregularly  and  improperly  confirmed ;  and,  in  furtherance  of  justicd, 
we  must  direct  the  proceedings  to  be  erased. 

CoLEHiDGE,  J.  The  jusdces  have  acted  without  jurisdiction.  Putting 
a  reasonable  construction  on  the  allegations  of  the  writ,  we  find  that  th,e 
order  of  sessions  was  procured  by  the  overseers  of  SheflSeld  upon  the 
*«ntry  of  an  apeal  by  themselves.  The  statutes  give  no  such  appeal  ^.^^ 
to  the  removing  parish.  They  have  no  need  of  it ;  for  they  can  ^ 
abandon  their  order,  or  get  it  quashed  by  this  court.  If  .the  order  is  not 
objected  to,  tbey  may  get  k  enrolled  «t  sessions  for  custody  and  better 
)>roof.  The  practice  set  up  here  is  irregular  and  unjust,  and  is  converted 
to  a  fraudulent  purpose.  The  removing  parish  officers  get  an  order  con- 
firme<l  in  the  absence  of  die  parties  interested  and  with  a  knowledge  of 
tlietr  intention  to  appeal  against  it ;  and  then  they  defer  the  removal  until 
the  order  of  sessions  is  no  longer  examinable  by  the  ordinary  means.  If 
there  were  no  other  instance  of  a  mandamus  in  such  a  case,  I  think  there 
u  «  jurisdiotioa  bherent  in  tUs  court  to  make  the  precedent. 

Judgment  for  the  crown.(a)  ' 

(a)  Reported  by  Edward  Smtrke,  Esq.,  Ivy  whom  the  fonowing  case  is  also  fnroishet 

The  QUEEN  v.  The  Justices  of  CORNWALL. 
(Bail  Court.    Mich.  T.  1849.) 
Av  order  of  removal  from  the  vatisfa  of  Oermoelothat  tof  Sreagt  was  n^di*  in  19^, 
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•ini  '  *^  peremptory  mandamus  issued;  and  the  sessions  (October, 
-'  1843)  .erased  the  entry,  heard  the  appeal,  and  discharged  the  order 
.  of  removal.  In  Michaelmas  term,  1843,  WkUehurst  obtained  a  rule  calling 
on  the  churchwardens  and  overseers  of  Sheffield  to  show  cause  why  they 
should  not  pay  to  the  churchwardens  and  overseers  of  Crich  the  costs  oc- 
casioned by  the  applications  for  the  two  writs  of  mandamus,  the  costs  of 
and  incidental  to  the  writs,  and  the  costs  of  this  application. 

The  rule  was  obtained  on  affidavit  that,  at  the  Rotherdam  July  sessions, 

1842,  before  the  rule  nisi  for  a  mandamus  was  obtained,  the  parish  officers 
of  Crich  applied  to  have  the  entry  erased,  and  the  appeal  entered  and  re- 
spited ;  but  that  the  sessions  refused  the  application.  That  after  the  writ 
was  served  on  the  magistrates,  namely,  at  the  West  Riding  spring  sessions, 

1843,  the  counsel  for  the  township  of  Sheffield  undertook,  on  behalf  of 
the  parish  officers,  to  indemnify  the  magistrates  from  costs  if  they  would 
make  a  return ;  and  it  was  then  agreed  that  he  should  draw  such  return. 
That,  on  the  argument  upon  the  return,  it  was  supported  on  behalf  of  the 
township  of  Sheffield,  and  not  of  the  justices. 

^_^  *In  answer,  it  was  deposed  that  the  application  at  the  Rother- 
^  ham  July  sessions,  1842,  was  only  to  erase,  and  not  to  enter  and 
respire.  That  the  return  made  difiered  from  that  prepared  by  counsel  for 
the  township  of  Sheffield,  in  omitting  an  allegation,  made  in  the  latter, 
that,  the  actual  removal  having  taken  place  on  10th  May,  1842,  the  next 
West  Riding  sessions  were  held  on  28.h  June,  1842,  at  which  there  had 
been  no  application  to  enter  the  appeal ;  and  it  was  deposed  that  such 
allegation  was  true,  and  that  the  omission  was  made  (as deponent  believed) 
by  inadvertence;  and  that  counsel  had  been  instructed  to  support  the 

.  a843.  Two  copies  were  served  on  the  overseers  of  Brt^ge,  one  of  which,  by  an  acci* 
dental  omission  in  the  date,  appeared  to  be  the  copy  of  an  order  of  1840.  The  defective 
copy  was  not  accompanied  with  any  notice  of  chargeability.  The  overseers  of  Breage 
entered  two  appeals  as  against  two  orders.  The  appeal  against  the  supposed  order  of 
1840  being  nrst  called  on  at  sessions,  the  respondents  proved  that  there  was  only  one 
order  in  fact,  which  they  were  ready  to  support,  and  that  it  bore  date  1843,  as  the  ap- 
pellants knew.  The  sessions  thereupon  adjudged  that  the  supposed  order  of  1840  be 
quashed  with  costs.  The  appeal  against  the  real  order  of  1843  was  then  called  nn  :  but 
the  sessions,  at  the  suggestion  of  the  appeUants,  refused  to  hear  the  respondents,  on  the 
ground  that,  as  it  had  been  admitted  that  there  was  only  one  order  in  fact,  the  judgment 
just  given  must  t>e  taken  to  have  quashed  that  order,  and  therefore  that  they  could  not 
try  a  second  appeal  against  it ;  and  thereupon  an  order  was  made  to  quash  the  order 
of  1843  also,  with  costs. 

Smirke  moved,  on  behalf  of  the  respondents,  for  a  mandamus  to  erase  the  entry  of 
the  appeal  against  an  order  of  1840,  and  the  judgment  thereon,  and  to  enter  contua* 
ances  and  to  hear  the  appeal  against  the  order  of  1843 ;  and  he  relied  on  Regina  v  TU 
Jutticct  of  Wat  Riding,  above  reported. 

Pattesoh,  J.  That  was  a  very  peculiar  case,  and  we  must  not  extend  it ;  otherwise 
we  shall  be  continually  called  upon  to  erase  the  records  of  the  quarter  sessions.  The 
entry  under  the  circumstances  stated  is  perfectly  harmless.  It  cannot  be  used  against 
|be  respondents  when  explained  by  proper  evidence. 

Rule  nisi  to  enter  continuances,  and  hear  the  appeal  against  the  order  of  1843. 

The  rule  was  made  absolute  by  the  full  court,  in  Trinity  vacatiooi  (Jane  26th,)  1844, 
JBe#»  also  fonorir  the  Ovenunof  Ackuwth.  3  Q.  B.  897. 
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fetniii  on  behalf  of  the  township  of  SheiSeldj  in  the  belief  that  the  faolft 
"would  be  truly  stated  in  the  return. 

•     In  Hilary  term,  1844,(a)  t 

PafA/ey  showed  causie.  First,  if  the  court  has  the  power  to  grant  tIJ| 
-fippHcation,  it  is  not  a  case  in  which  they  will  M  use  their  discretion.  •  It 
is  true  that  the  general  rule  is  to  give  costs ;  Regina  v.  The  Mayor  8f€.  o/^ 
Mwbury^  1  Ql  B.  751^765:  but  an  exception  is  made  in  cases  of  great 
doubt,  as  in  Rex  v.  TTw  Commissumers  of  the  Thames  and  his  JVavigatioffi 
*5  A.  &  E.  804, 817.  No  application  was  made  to  the  justices  to  entei^ 
and  respite  the  appeal :  and,  as  to  the  erasure,  they  could  not  make  it  except 
in  obedience  to  a  mandamus,  as  was- said  by  the  membei's  of  this  court 
when  the  return  was  argued :  ante,  pp.  6,  7.  The  want  of  power  over  the 
record,  on  the  part  of  the  justices,  appears  from  Lamb.  Elren.  B.  1,  c.  13,  p. 
64 ;  Co.  Lit.  260  a ;  ike  v.  Carlile,  2  B.  &  Ad.  971 ,  973.  And  the  respond- 
ents have  nothing  to  do  with  the  proicecKlings  of  the  justices  *un-  p^_ 
der  the  mandamus.  But,  secondly,  the  court  has  no  power  to  ^ 
give  the  costs;  The' writs  were  not  « issiifed -and  obeyed,?*  within  the 
meaning  of  stat.  1  W.  4,  c.^1.,  ,s.  6.  That  section  applies  only  where 
the  first  writ  is,  according  to  the  language  of  this  coi^rt  in  Regina  y,  Fall^ 
.1  Q.  B.  636,  652,  «<  at  once  obeyed,"  not  where,  as  the  case  is  here^  a 
^return  is  made  and  a  peremptory  writ  awarded.  But,  further,  the  parish 
oflBcers  of  Sheffield  are'no  parties  to  the  Record.  The  prosecutors  are  the 
parish  officers  of  Crich ;  the  defendants  are  the  justices.  The  application 
jshould  hav^  been  against  the  justices.  The  only. case  in  w^ich  a  party;; 
being  neither  prosecutor  nor  defendant,  is  to  b^  liable  for  the  costs  of  the 
writ,  return  and  subsjeq^jetnt  proceedings  is  provided  for  by.  sect.  4,  which 
enacts  (hat  the  return  and  issues,  in  fact  or,. law,  or  on  demurrer,  may,  i$ 
the  court  thinks  fit,  <v  be  expressed  to  be  made  apd  joined  on  the  behalf 
of  such  other  person"  (than  the  nominal  parties)  «<  as  may  be  mentioned 
in  such  rules,"  that  is,  the  rules  to  show  cause  against  the  issuing  of  the 
writs ;  and  such  person  then  conducts  the  proceedings  at  his  own  expense. 
That  has  not  been  done  here. 

.  Wbitehnrsty  contra.  The  parish  officers  of  Sheffield  were  the  parties 
really  interested ;  and  the  whole  expense  had  its  origin  in  theif  proceed- 
ings before  the  magistrates.  They  have  compelled  the  overseers  of  Crich 
to  obtain  these  writs,  have  made  and  defended  the  return,  and  must,  ac- 
cording to  the  ordinary  rule,  pay  the  costs,  if  the  court  has  the  power  to 
award  them.  And  such  power  clearly  exists.  Sect.  6  of  slat.  1  W.  4, 
c.  21,  has  the  words  <tthe  costs  of  the  writ,  if  the  same  shall  be  issued 
and  obeyed."  The  writs  are  *not  the  less  obeyed  because  a  ^^  .. 
peremptory  writ  has  been  rendered  necessary  by  the  defendant's  *- 
making  a  return :  if  that  were  so,  the  costs  might.almost  always  be  evaded 
by  making  a  return.     The  languagq  of  th^  .Court  of  Exchequer  Chan^ber 

«  • 

(«)Jaiiiiarj  f^l^U  Before  Lprd  De&man,  C.  J.,  Pattetop,  Cgl^ridge,  ^nd  Wightman,  Js. 
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Uk  RegiM  r.  Fatt^l  Q.  B.  663,  659»  is  perfectly  general.  In  Regina  ▼.  SL 
Sainour%  Southwark^  7  A.  &  E.  925,  the  parties  really  interested  \vera 
made  to  pay  the  costs  of  the  writs,  though  there  bad  been  a  return  and  a 
peremptory  mandamus.(a)  Cur.  adv.  vuU* 

Lord  Denman,  C.  J.,  in  Hilary  Tacation,  1844,  delivered  the  judgment 
of  the  court. 

The  words  of  stat.  1  W.  4,  c.  31,  are  large,  and  may  be  sufficient  to 
enable  the  court  to  grant  this  application.  But,  as  the  entiy  was  made 
through  the  error  of  the  justices,  or  rather  of  the  clerk  of  the  peace,  ilf 
conformity  with  a  practice  which,  howerer  improper,  had  long  prevailed^ 
we  think  that  in  our  discretion  we  ought  not  to  make  this  rule  absolute. 

Rule  discharged,  without  costSr 

■>  _ 

(a)  The  abors  srgiinieDts  are  ex  relatione  P<iiA%. 


The  QUEEN  t;.  The  Inhabitants  of  St.  PANCRAS. 

iHiaper,  being  hired  as  a  jearly  servant  on  80th  November,  1888,  continued  to  serve 
under  the  hiring  till  1837.  On  SOch  November,  1838,  and  for  forty  previous  days,  she 
resided  in  the  parish  of  St.  Pancras.  In  March,  1834>  and  thence  till  1837,  she  rt» 
sided  in  Su  Marylebone.  HeU,  that,  by  the  operation  of  stat  4  A  6  W.  4,  e.  76»  a.  66^ 
she  was  settled  in  St  Paacras  and  not  in  St.  Marylebone. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Jane 

Roberts  from  the  parish  of  St.  Maiylebone,  in  the  countjr  of  Middlesex,  to 

^. .        the  parish  of  *Sl.  Pancras,  in  the  same  county,  as  the  place  of  her 

J      last  legal  settlement^  the  sessions  confirmed  the  order,  subject  to 

tfie  opinion  of  this  court  on  Uie  followiBg  case. 

The  pauper  was  hired  on  the  30th  November,  1838,  as  a  yearly  servant, 
by  Mrs.  Hewitaon,  and  served  her  said  mistress  under  that  hiring  in  various 
t>laces  continuously  until  1837.  On  30th  November,  1833,  and  for 
forty  previous  days  she  lived  with  her  mistress  in  St.  Pancras.  In  March, 
1834,  she  went  to  reside  with  her  said  mistress  in  St.  Marylebone,  where 
A<e  continued  to  reside  until  the  conclusion  of  her  service.  The  appel- 
lants contended  that  on  13th  August,  1834,  a  year's  service  under  a 
JreaHy  hiring  was  complete,  and  that  the  last  forty  days'  residence  in  St. 
Marylebone  previous  to  August  14th,(tf)  1834,  fixed  the  settlement  in  the 
tespondent  parish.  But  the  respondents  contended  that,  the  original  hiring 
of  the  pauper  having  taken  place  on  30th  November,  the  last  settlement  of 
the  pauper  was  gained  by  the  last  forty  days'  residence  ending  on  30lh 
November,  1833,  the  end  of  the  last  even  year  reckoning  the  year's  ser* 
vices  from  the  commencement,  no  subsequent  even  year's  service  being 
capable  of  completion,  by  operation  of  stat.  4  ft  5  W.  4,  c.  76,  s.  65. 

The  question  for  the  opinion  of  the  court  was,  whether  the  pauper's 

(a)  Wha*  slat  4  Jt  i  W.  4,  e«  76»  received  tie  nyal  aascab 
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year's  senricei  ending  Augast  19th,  1834,  was,  under  tbe  circumstances  of 
the  case,  disseverable  on  the  30th  NoTember,  1833,  so  as  to  prevent  a  set- 
dement  being  gained  by  the  last  forty  days'  residence  previous  to  August 
14cb,  1834.  if  it  was  so,  the  order  of  sessions. and  order  of  removal  were 
to  be  confirmed ;  otherwise  the  orders  to  be  quashed. 

Meripakf  in  support  of  the  order,  cited  Rex  v.  ReUendaUy  6  A.  ^_ 
&  E.  296 ;  Aftzr  V.  S.  John  the  Evangdistj  6  A.  &E.  300,  md  Rex  ^ 
T.  CroMombiy  Bur.  S.  C.  256,  contending  that  the  first  two  cases  ruled  the 
^present,  and  that  the  forty  days'  residence  in  St.  Pancras  in  1833,  under 
the  yearly  hiring  comfrieted  in  Noyember  of  that  year,  settled  the  pauper 
in  that  parish. 

ErUj  contr&,  contended  that  service  for  forty  days,  under  the  yearly 
contract  subsisting  on  13th  August,  1834,  completed  a  settlement,  and 
the  act  was  not  intended  to  devest  it ;  that  the  contract  as  stated  was  one 
yearly  continuing  contract  until  determined  by  warning,  just  as  much  as  if 
the  pauper  had  been  originally  hired  for  seven  years  in  1828,  or  as  if  ft 
tenant  from  year  to  year  had  remained  in  possession  for  seven  years. 

Lord  Dgnman,  C.  J.  No  doubt  the  statute  was  meant  to  apply  to  a 
ease  like  the  present.  The  fractional  part  of  the  yearly  service  in  1834  is 
not  to  be  taken  into  account. 

Pattesoit,  J.  Either  the  contract  of  hiring  is  a  new  one  recommencing 
every  year ;  or  else  it  is,  according  to  Mr.  ErWs  argument,  one  entire 
eontract  till  determined.  In  either  case  the  contract  subsisting  in  1834 
was  not  completed  within  the  meaning  of  stat.  4  &  6  W.  4,  c.  76,  s.  65. 

Williams  and  Coleridge,  Js.,  concurred. 

Order  confirmed.(a) 

(a)  Reported  by  Edward  Smirke,  Etq. 


«The  QUEEN  v.  FEARGUS  O'CONNOR  and  Others.      [M6 

In  an  indictment  for  misdemeanor,  a  connt  cootaiBing  no  statement  of  rennet  either  by 
reference  or  otherwise,  is  bad  at  common  law,  aAer  rerdict,  though  a  renne  be  stated 
as  asnal  in  the  margin  of  the  indictment 

And  such  defect  is  not  aided  by  stat  7  0. 4,  c  64,  s.  SO,  because  it  does  not  appear  b^ 
tlie  indictment  that  the  conrt  had  jurisdiction  over  the  offence. 

for  the  word  ** jurisdiction'*  there  means  local  jurisdiction,  and  not  jurisdiction  with 
reference  to  the  nature  of  the  charge. 

And  the  stotementof  venue  in  the  margin  implies  only  that  the  indictment  is  found  by  a 
grand  jury  of  the  county  named,  not  (as  in  civil  cases)  that  the  complaint  is  laid  as 
arising  within  the  county. 

SemUe^  that  a  count  in  such  indictment,  charging,  without  any  statement  of  venue,  thai 
cenain  persons  unlawfully  and  tumultuously  assembled,  and  committed  certain  other 
alleged  offences,  and  then  adding,  with  a  statement  of  venue,  that  the  defendants  "did 
vfilawfullyaiiU  abet,  assist,  comfort,  support  and  encourage**  the  said  persons  to  con* 
Unue  siieh  unlawful  assemblings  and  other  offences,  is  bad  at  commen  law,  after  ver* 
diet,  because  a  material  fact  (the  misdemeanor  alleged  to  have  been  committed  hf 
Ihe  first  mentioned  persons)  is  laid  wHteat  i  proper  assignmeiA  of  veaue. 
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Bat  Stat  7  0. 4,  c.  64,  s.  30,  cares  this  defect,  because  it  consists  only  in  the  **  want  of  ar 
proper  or  perfect  veaae,"  and  the  court  appears  by  the  indictmeDt  to  have  had  juris-- 
dictioo. 

■    Indictment  for  conspiracy.    Marginal  venue,  <cCounty  palatine  (^ 
Lancaster." 

The  first  count  charged  the  defendants  with  unlawfully  conspiring,  &c.) 
((at  the  parish  of  Manchester,  in  the  county  of  Lancaster." 

Fourth  count.     ((And  the  jurors,"  &c.  (( that  heretofore,  on  the  1st  day 
of  August  in  the  year  aforesaid,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  1st  day  of  October  in  the  year  aforesaid,  and  at 
divers  places,  divers  evil  disposed  persons  unlawfully  and  tumultuously 
^nssembled  together  and,  by  violence,  threats  and  intimidations  to  divers 
other  persons  being  then  peaceable  subjects  of  this  realm,  forced  the  said 
last  mentioned  subjects  to  leave  their  occupations  and  employments,  and 
thereby  impeded  and  stopped  the  labour  employed  in  the  lawful  and  peace- 
able carrying  on  by  divers  large  numbers  of  the  subjects  of  this  realm  of 
certain  trades,  manufactures  and  businesses,  and  thereby  caused  great  con- 
fusion, terror  and  alarm  in  the  minds  of  the  peaceable  subjects  of  this 
•171       I'^^li^  •  ^^^  ^^^^  ^afterwards,  on  the  1st  day  of  August  in  the  year 
^       aforesaid,  and  on  divers  other  days  and  times  bet>»een  that  day 
.and  the  1st  day  of  October  in  the  year  aforesaid,  at  the  parish  aforesaid, 
.in  the  county  aforesaid,  the  said  Feargus  O^Connor,"  &c.,  (naming  the 
other  defendants,)  (( together  with  divers  other  evil  disposed  persons  to  the 
Jurors  aforesaid  as  yet  unknown,  did  unlawfully  aid,  abet,  assist,  comfort^ 
support  and  encourage  the  said  evil  disposed  persons  in  this  count  first 
mentioned  to  continue  and  persist  in  the  said  unlawful  assemblings,  threats, 
intimidations  and  violence,  and  in  the  said  impeding  and  stopping  of  the 
labour  employed  in  (he  said  trades,  manufactures  and  businesses,  with  in- 
tent thereby  to  cause  terror  and  alarm  in  the  minds  of  the  peaceable  sub- 
jects of  this  realm,  and,  by  means  of  such  terror  and  alarm,  violently  and 
.unlawfully  to  cause  and  procure  certain  great  changes  to  be  made  in  the 
constitution  of  this  realm  as  by  law  established :  against  the  peace  of  oux 
•said  lady  the  queen,  her  crown  and  dignity. "(a) 

Fifth  count.     ((And  the  jurors,"  &c.,  ((that  Feargus  O'Connor,**  &c., 

((together  with  divers  other  evil  disposed  persons  to  the  jurors  aforesaid 

as  yet  unknown,  afterwards,  to  wit  on  the  1st  day  of  August  in  the  year 

t  aforesaid,  and  on  divers  other  days  between  that  day  and  the  1st  day  of 

October  in  the  year  aforesaid,  together  with  divers  other  evil  disposed 

persons  to  the  jurors  as  yet  luiknown,  unlawfully  did  endeavour  to  excite 

her  majesty's  liege  subjects  to  disaffection  and  hatred  of  her  laws,  and  un* 

:  lawfully  did  endeavour  to  persuade  and  encourage  the  said  liege  subjects 

^  ^^_      to  unite,  confederate  and  agree  to  leave  their  several  and  •respec- 

^      tive  employments,  and  to  produce  a  cessation  of  labour  throughout 

«  a  large  portion  of  this  realm,  with  intent  and  in  order  by  so  doing  to  bring 

''  (a)  See  (yConneU  v.  The  Queen,  11  Clark  Sl  Fin.  156. 
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,jibout  and  produce  a  change  in  the  laws  and  constitution  of  this  realm : 
against  the  peace  of  our  said  lady  the  queen,  her  crown  and  dignity." 

The  indictment  was  removed  into  this  court  by  certiorari.  On  the 
trial,  before  Rolfe,  B.,  at  the  Lancaster  Spring  assizes,  1843,  some  of  the 
defendants  (Robert  Brooke  and  others)  were  convicted  on  the  fourth  and 
fifth  counts,  and  some  (O'Connor  and  others)  on  the  fifih  only.  There 
was  no  conviction  on  any  other  count. 

In  last  Easter  term  motions  were  made,  on  behalf  of  several  of  the  de- 
fendants, in  arrest  of  judgment,  on  the  grounds,  as  to  the  fourth  count, 
that  the  averments  in  the  early  part,  which,  if  any  offence  appeared,  were 
necessary  to  make  up  that  offence,  had  no  venue  assigned  to  them  ;  and 
that  the  fifth  count  was  entirely  without  yenue.(a)  The  court  granted 
rules  to  show  cause  why  judgment  should  not  be  arrested. 

In  Trinity  terra ,(6) 

Sir  F.  Pollockj  attorney-general.  Sir  W.  W,  Folletty  solicitor-general, 
Worthy,  Sir  G.  A.  Lewin,  Waddington,  R.  C.  Hildyard,  and  W.  F.  Pol- 
lock  showed  cause.  First,  as  to  the  fourth  count.  The  inducement  states 
that  divers  evil  disposed  persons  unlawfully  and  tumultuously  assembled 
together,  and  by  violence  and  threats  •forced  other  persons,  being  p^.g 
subjects  of  this  realm,  to  leave  their  employments,  and  thereby  ** 
impeded  and  stopped  the  labour  employed  in  the  carrying  on  by  subjects 
of  this  realm  of  certain  trades  and  manufactures,  and  thereby  caused  con- 
fusion, terror,  &c.  in  the  minds  of  the  peaceable  subjects  of  this  realm. 
The  count  then  goes  on  to  charge  that  the  defendants,  in  the  parish  and 
pounty  aforesaid,  did  aid,  abet,  assist  and  encourage,  &c.  the  said  evil 
.disposed  persons  to  continue  the  said  unlawful  assemblings,  threats,  &c., 
and  the  said  impeding,  &c.,  with  intent  thereby  to  cause  terror  in  the 
peaceable  subjects,  &c.,  and,  by  means  of  such  terror,  violently  and  un- 
lawfully to  cause  changes  in  the  constitution.  The  inducement  did  not 
require  a  venue  even  at  common  law,  and,  at  any  rate,  is  not  prejudiced 
by  ihe  want  of  one  since  stat.  7  G.  4,  c.  64,  s.  20.  The  court  will  not 
pssume  that  the  facts  described  in  the  inducement  took  place  out  of  the 
realm;  nor  indeed  are  the  averments  consistent  with  that  supposi.ion: 
and,  if  the  facts  did  occur  out  of  England,  the  allegations  in  the  latter 
part  of  the  count  still  show  an  indictable  offence,  if  the  defendants  in 
Endand  abetted  or  encourac^ed  the  commission  of  unlawful  acts  in  France 
or  Ireland  with  the  intent  here  s  ated,  that  is  an  offence  against  our  law. 
A  misdemeanor  may  be  made  up  of  acts  committed  in  several  counues, 
and  the  venue  may  be  laid  in  any.  In  Rex  v.  Burdettj  4  B.  &  Aid.  95, 
138,  HoLROYD,  J.,  says:  <<I  think  the  jury  may  inquire  into,  and  take 
cognisance  of  those  facts  which  are  done  out  of  their  county,  for  the  pur« 

W)  Other  objections  were  taken  to  ihe  two  counts  respectively,  bat  were  not  <ilit* 
CQssed  in  the  judgment  of  the  court  now  reported,  and  therefore  are  not  noticed  here.  ^ 

(b)  May  26th,  1843.  B«;rore  Lord  Denman,  C.  J.,  Patteson,  WiUiams  and  Coleridge, /s. 
The  argament  was  continued,  oo  Jaae  3d,  before  the  s^me  judges. 
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pose  of  finding  a  defendant  guilty,  not  only  of  so  much  of  the  crime  as 
was  committed  within  the  county,  but  also  of  the  remainder  of  the  aggre* 
*!2ni       ^^^  charge,  in  those  'cases,  where  s6  much  of  the  misdemeanor 

^  charged  as  is  proved  to  have  been  done  within  their  county,  is  of 
itself  a  misdemeanor."  <<  And  this  is  established  to  be  the  law,  in  the 
cases  of  conspiracies  and  nuisances,  in  both  of  which  the  juries  do  not 
confine  their  verdicts  of  guilty  to  such  criminal  acts  or  consequences  as 
occur  in  the  county  where  the  conspiracy  or  erection  of  the  nuisance  is  laid 
and  proved,  but  extend  them  to  such  further  acts  and  consequences  of  con- 
spiracy and  nuisance,  as  may  occur  or  arise  in  another  county ;  and  judg* 
ment  and  punishment  are  in  such  cases  given  and  awarded  to  the  full, 
extent  of  the  aggregate  offence.  The  cases  of  felony  have  been  urged  as 
bearing  on  the  present  case,  particularly  those  provided  for  by  the  statute 
of  Philip  and  Mary,  but  those  are,  I  think,  distinguished  from,  and  do  not 
apply  to  the  present  question.''  The  distinction  between  felony  and  mis- 
demeanor is  fully  considered  by  Abbott,  C.  J.,  in  the  same  case,  4  B.  & 
Aid.  171,  et  seq.,  and  is  commented  upon  in  t  Stark.  Crim.  PI.  26,  (2d 
ed.)  Supposing,  however,  that  the  omission  of  a  venue  to  the  facts  laid 
in  the  inducement  be  a  fault,  it  is  only  the  <<  want  of  a  proper  or  perfect 
venue,"  which  is  cured  after  verdict  by  stat.  7  G.  4,  c.  64,  s.  20,  «  where 
the  court  shall  appear  by  the  indictment  or  information  to  have  had  juris- 
diction over  the  oflence."  Now  a  complete  ofience  is  alleged  here,  as 
committed  by  the  defendants  in  the  parish  of  Manchester,  namely,  that 
they  did,  with  a  certain  evil  intent,  unlawfully  <<  aid,  abet,  assbt,  comfort, 
support  and  encourage"  other  persons  who  had  been  committing  misde- 
meanors t«to  continue  and  persist"  in  so  doing.  To  aid,  abet,  and  en- 
•91 1       courage  are  substantive  offences ;  and,  where  they  are  ^charged, 

^  they,  and  not  the  commission  of  the  act  aided  in  or  encouraged^ 
are  the  material  fact,  to  which  the  venue  is  principally  important.  The 
effect  of  the  wonls  <^  aid,  abet,  encourage,"  and  the  like,  is  shown  in  3 
Inst.  182;  Jacob's  Law  Dictionary,  tit.  ^^Jbd;^*  M^DaniePs  Case,  Fos- 
ter's Cr.  L.  121.  In  cases  of  solicitation,  the  endeavour  to  induce  com- 
mission of  a  crime  is  the  substance  of  the  charge ;  it  is  not  necessary,  to 
complete  the  misdemeanor,  that  the  solicitation  should  have  been  acted 
upon :  Rex  v.  Fuller ,  1  Bos.  fc  P.  180 ;  Rex  v.  Kggins,  2  East,  5 ;  Rex 
V.  Lady  Lawly,  Fitzgib.  122,  263  ;(a)  and  other  cases,  cited  in  1  Stark. 
Crim.  PI.  145 — 148.  It  may  be,  in  the  present  case,  that  the  illegal  acts 
abetted  and  encouraged  in  Lancashire  were  done  in  another  county ;  but, 
if  persons  in  Cheshire  were  committing  a  riot,  it  could  not  be  said  that 
persons  standing  close  b}\  but  within  the  borders  of  Lancashire,  and  en* 
couraging  the  rioters  by  words  and  shouts,  were  not  indictable  in  Lan« 
cashire.  The  offence  v  iild  be  complete  there,  as  to  act  and  intent:  and 
whether  the  rioters  prn^*eeded  to  commit  further  misdemeanors  on  the 

encouragement  given,  or  not,  would  make  no  difference. 

« 
(a)  Where,  however,  this  point  is  not  Dolicedi 
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It  most  be  idniiHad  ilmt  the  objeetioB  to  the  fiAh  count  on  the  W9nt  tSl 
tmm  muflt  prevail,  unlets  eured  by  atat  7  Geo.  4,  e.  64,  s.  90.  But  the  words 
<<  County  palnlme  of  Lancaster"  in  the  margin  of  the  indictment  do  im* 
perfectly  supply  a  venue ;  the  objection,  tberefiore,  is  only  want  of  a 
«<  perfect  venue ;"  and  that  is  cured  by  the  statute,  which,  being  remedial 
and  to  prevent  fiiilure  of  justice,  must  be  construed  liberally.  Stat.  16  ft 
*17  Car.  2,  c.  8,  s.  1  (which  appears  to  have  been  contemplated  in  ^^^o 
ihiming  the  clause  now  in  question)  enacts  that  judgment  shall  ^ 
not  be  stayed  or  reversed  after  verdict,  «<  for  that  there  |s  no  right  venue, 
so  as  the  cause  were  tried  by  a  jury  of  the  proper  county  or  place  where 
the  action  is  laid ;"  and  in  Skinner  v.  Gtmton,  1  Saund.  228,  <<  the  court 
nid  that,  if  there  were  no  venue,  yet,  after  verdict,  it  is  aided  by  the  new 
statute  of  16  ft  17  Car.  2,  c.  8,  the  cause  being  tried  in  the  proper  county 
where  the  action  was  laid.''  'fhe  same  eflfect  Mras  given  to  this  statute  in 
T^san  V.  Piuke^  Ld.  Ray.  1212.  The  marginal  venue  may  be  looked  at 
to  <<  help**  a  venue  imperfectly  stated  in  the  body  of  a  declaration  (and 
there  is  no  reason  that  it  diould  be  otherwise  with  an  indictment,)  but  not 
to  <«hurt,"  where  a  good  venue  appears  in  the  body  of  the  count ;  Mel^ 
hr  V.  Barber^  3  T.  R.  387.  In  Dancan  v.  PoMttnger^  8  Bing.  355,  a  venue 
appeared  in  the  margin,  but  none  was  indicated  in  the  body  of  the  decla- 
fation,  except  by  the  words  «« then  and  there ;''  and  this  was  held,  on 
special  demurrer,  to  be  a  sufficient  allegation  of  phice,  the  word  <<  there'' 
applying  to  the  county  named  in  the  margin.  A  county  is  a  sufficient  venue 
since  stat.  6  Geo.  4,  c.  50,  s.  13  has  directed  that  the  jury  m  for  the  trial  of 
any  issue  whatsoever,  whether  civil  or  criminal,"  shall  be  returned  from 
the  body  of  the  county.  Hie  same  doctrine  has  prevailed  as  to  the  venue 
in  civil  cases,  since  stat  4  Ann.  c.  16,  s,  6 ;  Ware  v.  Boydellj  3  M.  &  S. 
148.  That  the  marginal  venue,  if  correct,  may  aid  the  statement  in  the 
eount,  even  in  criminal  cases,  appears  from  an  Anont/mouM  Can^  in 
Keilwey,  33  b,  pi.  6 ;  Leaches  Caee^  Cro.  Jac.  167,  and  Bex  v.  Butkr^ 
8  Keb.  303.  *Here  then  is  an  imperfect  statement  of  venue  in  ^^^ 
the  indictment,  but  a  sufficient  venue  in  the  margin,  showing  « the  ^ 
court"  «( to  have  had  jurisdiction  over  the  oflenee."  [Patteson,  J.,  men- 
tioned Rex  V.  Burridge^  3  P.  Wms.  439,  496.  Colcridge,  J.  The  count 
here  makes  no  reference  to  the  county  in  the  margin.  Your  argument 
must  be  merely  that  the  jury  would  not  have  inquired  into  the  facts  alleged 
if  they  had  not  appeared  to  be  in  that  county.]  If  a  jury  of  that  county 
has  found  that  the  crime  was  committed,  the  words  of  the  clause  are  satis- 
fied. When  the  grand  jury  of  the  county  has  found  a  bill,  the  court,  that 
IS  the  judge  and  jury,  will  have  jurisdiction  to  try:  if  it  appear  by  evi« 
donee  that  the  facts  did  not  occur  within  the  county,  that  is  ground  of  aoi- 
quittal  (as  it  would  be  even  if  the  count  gave  a  perfect  venue ;)  but  the 
jurisdiction  is  not  afieeted.  [CoLEEinoE,  J.  The  court  ought  to  be  able 
to  aay  before  the  trial  whether  jurisdiction  exists  or  not.]  Jurisdiction  doc£s 
not  appeaTi  if  there  be  a  proper  statement  of  a  venue  in  the  margin.  [Pa^ 
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'TESON,  J.  The  statute  assumies  that  there  will  be  some  cases  in  which*  the 

court  would  not  appear  <<  by  the  indictment  or  information"  to  have  bad 

,  jurisdiction.]     That  would  be  so  if  the  mai^inal  venue  were  Lancashire, 

^and  the  facts  were  laid  in  Cheshire.  [Patteson,  J.  There  the  fault  would 

be  an  improper  venue.]     Want  of  jurisdiction  may  appear,  not  only  by 

;the  venue  but  by  the  nature  of  the  charge,  as  if  a  bill  be  found  at  quarter 

sessions,  or  under  a  special  commission,  for  an  oSence  not  triable  there. 

'Hex  V.  John  MinUr  Hart^  6  Car.  &  P.  123,  was  cited  in  moving  for  the 

rule ;  but  there  the  objection  was  not  taken  <<  after  verdict."     The  court 

directed  an  acquittal.      [Patteson,  J.    I   suppose   the  judges  thought 

mn4-t       *the  indictment  would  be  clearly  bad  on  motion  in  arrest  of  judg- 

^       ment,  and  therefore  ordered  an.  acquittal.     Lord  Denman,  C.  J. 

Many  criminal  cases  are  so  decided,  under  the  impression  that,  if  the 

prisoner  will  be  ultimately  entitled  to  go  free,  he  ought  to  go  free  at  once.] 

In  Regina  v.  Mitchell j  2  Q.  B.  636,  which  may  also  be  cited,  the  venire 

was  wrong ;  and  that  was  dlearly  a  defect  not  cured  by  stat.  7  G.  4,  c.  64, 

8.  20.  •     ' 

The  argument  for  the  crown  having  been  concluded,  and  the  case  ad- 
journed, on  May  26th,  the  court,  on  May  27th,  directed  that  counsel,  in 
i^upporting  the  rules,  should  confine  themselves,  for  the  present,  to  the 
.question  of  venue.  Lord  Denman,  C.  J.,  mentioned  Hex  v.  Stotty  2  East's 
P.  C.  751,  753,  780,  as  a  case  apparently  much  in  point.  On  June  3d, 
.  Erky  DundaSy  Barnes^  Murphy ^  Serjt.,  Bodkin^  and  AthertoUy  supported 
the  rules,  on  behalf,  respectively,  of  different  defendants.  The  principal 
^fTence  charged  in  the  4th  count  is  the  riotous  assembling  and  impeding 
.of  labour.  The  acts  charged  on  the  defendants  are  such  as  wotdd  clearly 
have  made  them  accessories  only  if  the  indictment  had  been  for  felony. 
If,  then,  the  offence  charged  against  the  principals  is  not  properly  laid,  the 
^whole  count  fails.  It  is  consistent  with  the  averments  that  the  principal 
offence  was  committed  or  to  be  committed  abroad,  in  which  case  the  aid- 
ing or  encouraging  here  would  not  be  an  offence  unless  made  so  by  some 
^particular  statute.  There  may,  it  is  true,  be  a  complete  misdemeanor  in- 
dependent  of  the  principal  offence,  as  by  soliciting ;  but  the  present  case 

'•2^1  ^^  ^^^  ^^  ^^^^  "^'  ^°^»  ^^^°  assuming  *that  such  a  distinct 
^  offence  were  here  alleged,  still  the  riotous  assembling  and  im- 
peding of  labour  are  essential  facts ;  and,  in  an  indictment,  <Uhe  time  and 
place  ought  to  be  repeated  to  every  material  fact:"  Com.  Dig.  Indictment^ 
.{G,  2,)  ciiing  Buckler^s  Case,  Dyer,  69  a  and  Bex  v.  Hollondy  5  T.  R. 
607,  620,  625 ;  The  Lady  RussePs  Case,  Cro.  Jac.  17 ;  Rex  v.  HayneSyA 
.M.  &  S.  214 ;  1  Stark.  Crim.  PI.  62, 2d  ed.  The  passage  cited  on  the 
other  side  from  Rex  v.  Burdettj  4  B.  &  Aid.  138,  adds  nothing  to  the  ar- 
gument. Where  a  charge  is  made  up  of  several  transactions,  eachj)f 
.which  is  a  misdemeanor,  the  indictment  may  be  preferred  in  any  county 
.where  a  substantive  misdemeanor,  alleged  in  the  indictment,  was  com- 
mitted;  and  the  venue  assigned  to  the  other  facts  will  be  ununportant  un- 
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Atss  tbey  are  local  in  tbeir  nature  ;  but  every  material  fact  must  have  a 
venue.  Bouchers  Case^  Cro.  Eliz.  200,  and  note  (3)  to  Mellor  v.  Walker^ 
2  Wms.  Saund.  6  c,  d,  e,  6th  ed.  point  out  the  rules  on  this  subject. 

The  argument,  on  behalf  of  the  crown,  that  the  statements  of  aidin]g 
.and  encouraging  may  be  treated  as  allegations  of  a  substantive  oflencei 
and  the  previous  narrative  of  unlawful  assembling,  &c.  as  mere  induce- 
.ment,  is  not  borne  out  by  the  cases ;  for  the  allegation,  that  the  defendants 
did  unlawfully  «<aid,  abet,  assist,  comfort,  support  and  encourage"  the  par- 
ties first  mentioned  to  continue  doing  the  acts  already  stated,  cannot  be 
separated  from  the  narrative  of  those  acts  so  as  to  constitute  an  independ- 
ent charge  of  misdemeanor.  In  Rex  v.  Fuller^  1  B.  &  P.  180,  the  en- 
deavouring to  seduce  was  an  act  made  penal  in  express  terms  by  a  statute, 
on  which  the  indictment  was  framed.  It  was  indeed  held,  in  Rex  v. 
^HigginSj  2  Easr,  5,  that  soliciting  and  inciting  a  servant  to  em-  p^^_ 
bezzle  goods  of  his  master  was  well  laid  as  an  indictable  offence  ^ 
at  common  law,  without  any  averment  of  an  actual  theft;  but  that  is  a 
clear  and  definite  charge,  and  implies  at  least  communication  with  the 
person  who  is  intended  to  commit  the  crime.  [Patteson,  J.  <«  Support 
and  encourage,"  here,  seem  to  imply  some  aid  given  in  what  the  party 
was  actually  doing.]  Rex  v.  Lady  Lawly^  Fitzgib.  122,  263,  does  not  affect 
this  case :  the  indictment  charged  that  she,  knowing  that  J.  C.  was  indicted 
for  forgery,  endeavoured  to  keep  away  a  material  witness  for  the  crown. 
The  endeavouring,  there,  was  the  gist  of  the  offence,  and  appears  to  have 
been  laid  with  sufficient  certainty.  [Lord  Dekman,  C.  J.  It  would  have 
been  no  offence  if  no  trial  had  been  pending.]  J^TDaniePs  Case^  Fost.  Cr. 
L.  121,  shows  that  abetting,  and  other  words  descriptive  of  such  conduct 
as  makes  an  accessory  before  the  fact  in  felony,  do  not  necessarily  imply 
immediate  personal  communication.  [Patteson,  J.  There  may  be  a  mis-* 
demeanor  in  soliciting,  though  it  be  not  shown  that  the  suggested  offence 
was  committed ;  but  I  do  not  see  how,  in  such  a  case,  a  person  could  be 
eharged  as  an  accessory  before  the  fact.]  No  instance  of  the  kind  can  be 
fi>und. 

The  case  of  Rex  v.  SSfott,  2  East's  P.  C.  753, 780,  is  thus  stated  in  East's 
Pleas  of  the  Crown."  The  indictment  against  a  receiver  of  stolen  goods 
need  not  allege  time  and  place  to  the  fact  of  stealing  the  goods :  it  is  suf- 
ficient if  they  be  alleged  to  th^  fact  of  the  receipt.  This  was  expressly 
decided  upon  consideration  in  Slott^s  Case^  upon  an  indictment  against 
him  as  a  receiver  of  pieces  of  iron,  which  was  removed  into  B.  R.  by  writ 
of  error  after  judgment  against  him  of  imprisonment  by  the  quarter 
^sessions  ;  though  ultimately  the  court  gave  no  opinion  on  the  rest  .^^^ 
of  the  case,  the  writ  of  error  being  abandoned  by  the  prisoner.  ^ 
It  appeared  on  inquiry  of  the  clerks  of  assii^e  of  the  Western  and  Oxford 
circuits,  and  of  the  clerks  of  the  arraigns  at  the  Old  Bailey,  that  such  had 
always  been  the  form  of  indiptment  used  by  tbem."    ll  appears  that  thar 
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prisoner  there  vas  indicted  for  the  substantive  misdemeuiory  created  bf 
statute,  29  G,  2,  c.  30,  s.  l,(a)  of  receiving  <<  stolen"  iron,  knowing  it 
"  to  be  stolen."  If  he  had  been  charged  as  an  accessory,  the  time  and 
place  of  the  stealing  must  have  been  shown.  Bui  in  the  case  there  pre- 
sented the  term  «<  stolen"  merely  implied  a  quality  of  the  goods  which, 
by  the  statute,  made  it  unlawful  to  receive  them :  it  was  as  if  they  had 
been  averred  to  be  French,  or  of  a  particular  colour.  And  the  case  is  at 
any  rate  anomalous ;  no  grounds  are  assigned  for  the  supposed  decision ; 
and  the  defendant  appears  to  have  abandoned  bis  writ  of  error  for  a  reason 
i»ot  affecting  this  point.  [Coleridge,  J.  The  precedents,  in  2  Stark.  Crim» 
Pl.  483,  4,  of  indictments  for  misdemeanor  in  receiving  stolen  goods,  ap<» 
pear  to  be  framed  on  SloU'$  Case,  2  East's  P.  C.  751,  753, 780.]  A  party 
may  commit  the  offence  of  receiving  stolen  goods  without  knowing  the 
circumstance  of  the  theft ;  therefore  in  Regina  v.  Caspar,  2  Moo.  C.  C.  101, 
S.  C.  9  Car.  Jt  P*  289,  where  the  indictment  stated  that  <<  a  certain  evil« 
disposed  person"  stole,  and  certain  of  the  defendants  feloniously  received, 
they  were  held  to  be  suflSciently  charged  with  a  substantive  felony  ;  but  in 
the  case  of  another  defendant,  charged  as  accessory  before  the  fact,  th^ 
same  inducement  was  held  not  sufficient.  StatPs  Case,  2  East's  P.  C.  751, 
753,  780,  if  correctly  stated  and  rightly  decided,  is  an  exception  to  gene# 
*2R1  ^^  *rules ;  which  rules,  according  to  Lord  Hale's  Summary ,(i) 
^  cited  by  Bayley,  J.,  in  Rex  v.  Burdeiiy  4  B.  &  Aid.  155,  extend 
to  misdemeanor  as  well  as  to  felony. 

It  is  shown  in  4  Hawk.  P.  C,  18,  B.  2,  e.  25,  s.  34,  (7th  ed.)  that  a  proper 
venue  is  necessary  to  give  jurisdiction  to  the  grand  jury ;  and  that  for  thia 
reason,  if  it  do  not  appear  by  the  indictment  that  the  oflence  arose  withia 
the  county,  &e.,  for  which  the  grand  jury  was  returned,  it  is  a  fatal  excep* 
tion ;  and  their  finding  even  of  a  collateral  matter,  expressly  alleged  to 
have  happened  in  a  difierent  county,  has  been  considered  void.  It  ia 
added :  <<  Some  have  bolden,  that  if  the  county  be  expressed  in  the  maiw 
gin  of  an  indictment,  the  viU  or  vills  in  which  the  oflence  is  laid,  shall  be* 
intended  to  be  in  the  same  county.  But  the  greater  number  of  authoritiea 
require  a  greater  certainty."  That  tht  marginal  venue,  though  it  may 
help  the  want  of  averments  in  a  declaration,  will  not  aid  in  a  criminal 
case,  where  the  facts  are  not  alleged  with  a  proper  venue  in  the  body  of 
the  indictment,  appears  from  Hamond  v.  The  Q>iefii,Cro.£liz.751;iferv. 
Yarrington,  2  Keb.  302 ;  Sheliey  v.  Wright,  2  Com.  Rep.  562,  and  J.  M. 
UarVs  Case,  6  C.  &  P.  123 ;  and  this  doctrine  appears  to  have  been  r^ 
cognised  in  Rex  v.  Fraser,  3  Bum's  Justice,  383,  ed.  D*Oy.  8l  Wms.  tit. 
Indictment,  IX.  (4 ;)  S.  C.  1  Moo.  C.  C.  407,  where  the  indictment  was 
found  in  Middlesex,  and  was  held  bad  for  want  of  jurisdiction,  because 

(a)  See  2  East's  P.  C.  761. 

(6)  Pleas  of  the  Crown :  Or.  a  Methodical  8aminary  of  the  Principal  Matters  relatinf^ 
IS  that  Subject    By  Sir  M.  Hale,  p.  SOS,  6th  ed.  171S.'  ' 
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those  paits  of  the  indictment  in  which  a  venue  should  have  appeared  were 
left  blank.  Rex  v.  Cormopj  4  Ad.  8l  E.  942,  also  bears  upon  this  point. 
The  .Anonymous  Case  in  *Keilwey,  33  b,  pi.  6,  and  LeaMs  p_ 
Case^  Cro.  Jac.  167,  cited  on  the  other  side,  contain  nothing  on  ^ 
the  present  subject  but  extrajudicial  dicta.  The  decision  in  Rex  v.  But^ 
kr^  2  Keb.  303,  also  cited  for  the  crown,  was  that  the  court  would  not 
intend  a  place  named  in  the  body  of  the  indictment  without  ^^pradiety 
to  be  the  same  with  that  named  in  the  margin.  And  it  is  well  established 
that  no  such  reference  by  intendment  will  be  made  to  the  marginal  venue 
in  an  indictment,  though  in  a  declaration  it  may.  This  distinction  between 
civil  and  criminal  cases  is  pointed  out  in  Regina  v.  Rhodes^  2  Ld.  Ray. 
886 ;  Anonymous  Case^  2  Lord  Raymond,  1304 ;  Rex  v.  Burridge^  3  P. 
Wms.  496, 497  ;  Shelley  v.  Wrightj  2  Com.  Rep.  562 ;  note  (1)  to  Hex  v. 
KiUerbyj  1  Wms.  Saund.  308, 6th  ed. ;  and  LenihaPs  Case,  Cro.  Eliz.  137, 
and  CkUd'^s  Case,  Cro.  Eliz.  606,  there  cited.  The  marginal  venue  in  a 
declaration  shows  where  the  action  is  laid ;  in  an  indictment  it  merely  r^ 
fers  to  the  caption,  and  ^ows  where  the  grand  jury  found  the  bill,  not 
where  the  offence  is  supposed  to  have  been  committed :  this  appears  from 
2  Hale's  P.  C.  165,  166,  part  2,  c.  23.  Rex  v.  /.  M.  Hatty  6  Car.  &  P. 
123,  is  a  case  in  point.  The  objection  there  was  not  raised  by  demurrer^ 
and  must  clearly  have  been  considered  as  if  taken  after  verdict. 

The  last  cited  deci^on,  and  the  preceding  observations,  if  correct,  show 
that  the  objection  to  the  fourth  count  in  this  case  is  not  cured  by  stat.  7 
G.  4,  c.  64,  s.  20,  which  remedies  only  the  <<  want  of  a  proper  or  perfect 
Tenue,  where  the  court  shall  appear  by  the  indictment'*  "  to  have  had 
jurisdiction  over  the  offence."  Want  of  a  proper  or  perfect  venue  does 
not  mean  the  ^omission  of  any.  The  defect  would  be  such  as  the  ^^ 
statute  contemplates,  if  it  were  alleged  that  the  defendant  broke  I- 
and  entered  the  house  of  A.,  situate  at  the  parish  of  B. ;  because,  the 
house  being  there,  it  must  be  taken  that  the  breaking  was  committed  there. 
So  if  a  vill  were  described  as  a  parish.  The  ambiguity  in  Ogle^s  Case,  2 
Hale's  P.  C.  180,  would  probably  come  within  the  meaning  of  the  statute. 
When  it  is  said  that  the  court  must  appear  by  the  indictment  to  have  had 
jurisdiction,  ^^the  court"  does  not  mean  the  grand  jury,  but  the  justices 
who  sit  under  a  certain  commission  to  try;  and  they  are  to  ascertain  th6 
jurisdiction,  not  from  the  marginal  venue,  which  is  matter  of  caption 
merely,  but  from  the  body  of  the  indictment,  where  the  jurisdiction  must 
Bppear  from  two  circumstances,  the  nature  of  the  offence,  and  the  place 
where  the  facts  are  stated  to  have  occurred.  If  the  jurisdiction  depended 
on  the  naming  of  a  venue  in  the  margin,  the  court  would  always  have 
jurisdiction,  as  to  place,  from  the  mere  circumstance  of  the  grand  jury 
baving  found  a  bill. 

I1ie  supposed  analogy  to  cases  under  stat.  16  and  17  Car.  2,  c.  8,  s.  1^ 
does  not  hold.  By  that  clause,  the  objection,  <<  that  there  is  no  right 
Tenue,"  shall  not  prevail  after  verdict|  <<  so  as  the  cause  were  tried  by  i 
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jury  of  (he  proper  county  or  place  where  the  action  is  laid.'*  The  inten* 
tion  there  was  to  meet  the  objection  that  there  had  been  a  mistrial,  in 
cases  where  some  material  Tact  was  alleged  with  a  wrong  venue  or  none, 
provided  that  the  cause  of  action  was  laid  with  a  proper  venue  and  the 
trial  was  had  according  to  such  venue.  Skinner  v.  Gunionj  1  Saund.  228^ 
«hows  this.  Stat.  7  G.  4,  c.  64,  s.  20,  does  not  make  a  corresponding 
•oil  provision  for  criminal  cases,  ^which  therefore  stand  in  the  same 
^  situation  as  civil  cases  before  the  statute  of  Charles ;  and  the  courts 
.would  not  then  have  presumed  after  verdict. that  the  jury  had  authority 
to  try,  merely  because  a  right  venue  appeared  in  the  margin  of  the 
declaration. 

The  fifth  count,  which  contains  no  statement  at  all  as  to  place,  is  clearly 
bad,  unless  the  taiarginal  venue  aids  it  and  may  be  imported  into  the 
count  without  any  words  of  reference.  Cur,  adv.  vult. 

Lord  DcNMAN,  C.  J.,  in  Trinity  term,  (June  7th,)  1843,  delivered 
judgment  as  follows. 

We  are  now  to  dispose  of  the  objections  arising  from  the  want  of  a 
venue.  None  is  stated  in  the  fifth  count ;  and  at  common  law  it  is  plainly 
a  bad  count  for  that  reason.  Every  material  fact  must  be  stated  with 
time  and  place  in  order  that  the  grand  jury  may  appear  to  have  jurisdiction 
to  find  the  bill,  and  also  that  the  petty  jury  may  be  drawn  from  the  proper 
county  to  try  the  case.  This  is  laid  down  in  all  the  books  and  authorities 
cited  at  the  bar:  and  indeed  the  count  was  scarcely  defended  at  the  bai 
as  good  at  common  law,  neither  containing  any  venue  within  itself,  noi 
referring  to  the  county  written  in  the  margin.  Recourse  must  then  be  had 
to  Stat.  7  G.  4,  c.  64,  s.  20,  enacting  that  no  judgment  after  verdict,  or 
confession,  or  default,  shall  be  stayed  <«  for  want  of  a  proper  or  perfect 
venue,"  provided  it  «<  shall  appear  by  the  indictment"  that  the  court  (<had 
Jurisdiction  over  the  offence." 

Now,  whether  the  total  omission  of  a  venue  can  be  considered  as  cured 
•by  those  words,  or  whether  they  are  to  be  confined  to  cases  where  some 
•^•21  venue  is  stated,  *though  imperfectly  or  improperly,  in  either  case 
^  the  condition  on  which  the  remedy  is  given  by  stat.  7  G.  4,  c.  64, 
is  that  the  court  shall  appear  by  the  indictment  to  have  had  jurisdiction 
over  the  offence. 

If  this  means  local  jurisdiction,  the  fifth  count  does  not  show  it:  for  no 
.place  is  mentioned  in  the  body  of  it ;  and  we  cannot,  as  already  stated, 
import  into  it  for  this  purpose  the  county  noted  in  the  margin,  as  has  been 
done  in  civil  actions.  To  hold  this  would  be  to  say,  as  was  indeed  said 
.by  the  solicitor-general,  that,  wherever  a  grand  jury  of  any  county  has 
ibund  a  bill  of  indictment  for  a  crime  cognisable  under  the  commission,  a 
trial  which  takes  place  upon  it  in  that  county  must  be  good  after  vei  lict^ 
though  the  indictment  may  not  show  the  court  to  have  any  local  jurisdic- 
tion over  the  offence,  on  which  condition  only  the  defect  is  cured  by  the 
statute.    The  argument  drawn  from  stats.  16  and  17  Car.  2,  c.  8,  and  jl 
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Ann.  c.  16,  was  that,  as  in  civil  actions  the  total  omission  of  a  venue  ift 
cured  by  the  former  under  the  words  «  for  that  there  is  no  right  venue," 
so  the  total  omission  of  venue  in  criminal  cases  may  be  cured  by  stat.  7 
G.  4,  c.  64,  under  the  words  «  for  want  of  a  proper  or  perfect  venue." 
But  the  defect  cured  in  civil  actions  is  not  the  total  omission  of  venue,  but 
a  wrong  venue ;  and  it  is  cured  by  the  statute  of  Car.  2,  if  <«  the  cause 
were  tried  by  a  jury  of  the  proper  county  or  place  where  the  action  is 
laid."  Now  the  action  in  every  civil  case  is  laid  in  the  county  stated  in 
the  margin ;  and,  if  the  trial  takes  place  in  that  county,  the  condition  is 
fulfilled.  By  stat.  4  Ann.  c.  16,  the  remedy  is  extended  to  cases  of  judg* 
ment  by  default,  all  the  defects  which  would  have  been  cured  by  any  of 
the  statutes  of  jeofails,  in  case  a  verdict  of  twelve  men  had  been 
•given  in  such  actions,  being  expressly  cured  by  the  second  sec-  ^^^ 
tion  of  that  statute.  To  bear  any  analogy  to  these  statutes,  the  *• 
statute  of  7  G.  4,  should  have  cured  defects  of  venue  where  the  cause  was 
tried  by  a  jury  of  the  county  in  which  the  indictment  is  preferred.  The 
venue  in  the  margin  may  show  this,  but  certainly  does  not  make  the  in* 
dictment  show  that  the  court  had  jurisdiction  to  try  the  offence  unless  il 
be  specially  referred  to  in  the  body  of  the  indictment.  The  distinction 
hetween  civil  and  criminal  cases  in  this  respect  has  been  established  in  so 
many  cases  that  it  is  impossible  for  this  court  to  overlook  or  neglect  it: 
Rex  V.  Rhodes,  2  Ld.  Ray.  886;  LenthaPs  Case,  Cro.  Eliz.  137  ;  Rex  v 
Burridge,  3  P.  W.  439,  and  Rex  v.  Fosset,  3  P.  Wms.  497,  there  cited. 
•Other  cases  were  referred  to  in  the  argument.  It  follows  then,  as  the 
court  cannot  connect  the  body  of  the  indictment  with  the  margin  in  this 
case  for  want  of  such  special  reference,  that  it  does  not  appear  by  the  in- 
dictment that  the  court  where  the  indictment  was  found  had  jurisdiction, 
and  that  the  defect  is  not  cured  by  the  statute  7  G.  4,  c.  64,  s.  20. 

The  court  has  considered  whether  the  words  of  that  statute  may  not  ad* 
init  of  a  different  and  a  wider  meaning,  viz.  that  the  offence  shall  appeal 
to  be  of  such  a  nature  that  the  court  has  authority  to  try  it ;  and  a  strong 
argument  in  favour  of  this  construction  arose  from  the  apparent  impossi* 
bility  of  giving  effect  to  the  words  in  any  other  manner.  But  we  are 
satLsfied  that  such  is  not  the  case,  and  are  convinced  that  defects  of  venue 
are  not  intended  to  be  cured,  unless  the  jurisdiction  of  the  court  in  respect 
of  locality  is  made  to  appear. 

'    *One  consideration  is  decisive  on  this  point.     Persons  accused       .^^ . 
might  be  punished  for  offences  committed  in  another  realm,  if  the  •     ^ 
quality  of  the  offence  alone  gave  jurisdiction.     This  clearly. was  never  in- 
tended.    Mr.  Dundas  referred  to  a  case  reported  not  quite  correctly  in  the 
last  edition  of  Burn's  Justice.(a)    It  is  also  reported  in  1  Moody's  Crown 

(a)  Xex  V.  Prater,  3  Barn's  Jastlce,  383,  ed.  D'Oy.  A,  Wms.  tit  Indidment  IX.  (4.) 
Paucson,  J.,  at  the  conclusion  of  the  present  judgment,  said  that  the  error  in  the  lata 
edition  of  Burn  was  impulable  to  himself,  the  note  of  Bex  r.  Fraatr,  as  printed,  having 
been  given  to  the  editors  by  him. 

C? 
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Cases,  p  40T.(a)  I  now  hold  ibe  rerf  case  on  which  the  opinion  of  all  thae 
Judges  was  taken,  and  a  copy  of  the  indictment  itself.  The  prisoner  was 
tried  for  bigamy  at  the  Old  Bailey,  in  1833.  The  first  marriage  was 
alleged  to  have  been  contracted  in  Kent ;  the  second  in  Surrey :  he  was 
alleged  to  have  been  apprehended  on  a  day  named ;  but  of  the  place  or 
county  in  which  he  was  apprehended  no  mention  was  made*  The  con<* 
viction  was  held  bad,  the  fidoi^  being  proved  in  Surrey,  while  the  venue 
in  the  margin  was  Middlesex.  But  no  suggestion  was  offered  that  Middle* 
cer  could  be  drawn  from  the  margin  into  the  body  of  the  averment  of  his 
apprehension,  though  that  wcmld  have  unquestionably  cured  the  defect, 
itat.  9  G.  4,  c.  31,  s.  22.  Nor  did  it  occur  to  any  one  that  the  conviction 
could  be  upheld  by  the  offence  of  bigamy  being  such  a  one  as  falls  within 
the  jurisdiction  of  the  court.  The  objection  on  the  score  of  omitting  a 
local  venue  is  not  merely  technical,  but  is  real  and  important ;  for  the 
allegation  of  material  fiiets  as  occurring  in  the  county  is  not  only  that  which 
^t^f,^  alone  authorizes  the  grand  jury  to  entertain  *the  bill  of  indictment, 
^  and  generally  empowers  the  court  to  proceed  against  the  offenders, 
but  is  also  the  sherifi^'s  warrant  to  summon  the  petty  jury  who  must  pass 
between  the  crown  and  the  prisoner.  In  case  of  an  indictment  against 
witnesses  for  perjury,  their  trial  might  be  greatly  embarrassed,  and  per- 
haps justice  defeated,  where  the  jury  should  appear  to  have  been  em* 
pannelled  to  try  without  authority.  To  make  the  act  of  trying  confer  the 
right  without  some  express  provision  against  those  consequences  would 
be  a  change  so  violent  that  we  cannot  believe  it  to  have  been  intended 
.by  the  legislature. 

We  are  therefore  of  opinion  that  judgment  on  the  £fth  count  must  be 
airestedr 

An  objection  was  also  taken  to  the  fourth  count  on  the  score  of  venue, 
U  material  fiict  being  alleged  without  place.  ShiPs  Case^  2  EIast*s  P.  C. 
761,  753,  780,  was  thought  to  bear  directly  on  this  doctrine,  and  was 
not  successfully  distinguished  in  the  argument.  But  the  master  of  the 
cMwn  office  has  found  the  paper  book  in  that  case,  on  which  Ash* 
BVRST,  J.,  took  his  note  of  the  argument,  conducted  by  Lord  Abin6£A 
on  the  one  side,  and  the  late  Mr.  Justice  Vaughak  on  the  other,  in 
Michaelmas  term  1798,  The  endorsement  of  that  learned  judge  intimates 
that  the  case  stood  for  further  argument.  The  prisoner  was  convicted 
in  April,  and  then  sentenced  to  twelve  months'  imprisonment,  more  than 
half  of  which  had  expired  before  the  argument ;  and  there  is  every 
leason  to  suppose  that  Sir  E.  H.  East  is  mistaken  in  reporting  that  case 
as  decided.  Indeed  he  himself  intimates,  page  753  that,  if  there 
^%R1  *was  error  in  the  sentence,  it  might  possibly  have  been  amended 
''  by  being  changed  into  transportation  for  fourteen  years,  and 
Out  the  prisoner's  eounsei  was  aware  of  the  danger  that  might  attend 
Ibe  success  of  his  argument* 

(a)  See  lUgina  T.ESnky^  S  Moo.  &  BoIk  6S4, 680. 
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We  thidc,  however,  that  here  the  statute  of  7  6.  4,  applies  a  remedy^ 
as  the  conduct  imputed  as  criminal  to  the  defendants  is  stated  with  a 
.venue.  The  count  avers  unlawful  assemblies  at  divers  places  not  named, 
as  introductory  of  the  charge  against  the  defendants,  which  is  the  aiding 
and  asastiog  persons  to  continue^  the  said  assemblies ;  and  that  aiding  and 
assisting  is  laid  in  Lancashire.  The  count,  therefore,  has  a  venue,  though 
ap  imperfect  one,  because  the  introductory  averment  of  a  material  fact  is 
without  place,  but  the  charge  against  the  prisoners  has  a  venue,  and  refers 
lo  the  former  part  of  the  count,  which  former  part  may  therefore  be  fairly 
said  to  have  an  imperfect  venue :  and,  as  the  offence  is  laid  with  a  proper 
Tenue,  the  court  appears  by  this  count  to  have  jurisdiction  over  it. 

We  are  hence  of  opinion  that  this  count  may  be  supported  by  force  of 
atat*  7  G.  4,  c.  64,  notwithstanding  the  objections  to  its  venue. 

Judgment  arrested  on  the  fifih  count.(a) 

In  the  same  term,  June  9th,  counsel  were  further  heard  in  support  of 
the  rule  for  arresting  the  judgment  on  the  fourth  count,  and  contended 
that  the  count,  in  several  respects,  &iled  to  show  an  indictable  offence 
committed  by  the  defendants*  The  court  took  time  for  consideration! 
but  no  judgment  has  yet  been  given* 

(a)  See  the  next  two 
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In  indictment  for  misdemeanor,  found  at  the  Central  Criminal  Coart,  had  in  the  mar^ 
sin  the  words,  **  Central  Criminal  Court  ;**  and  stated  that  M.  A^  "  late  of  the  parish 
of  8l  Stephen,  Coleman  street,  in  the  city  of  London,  and  within  the  jurisdiction  of 
the  said  court,  labourer,'*  intending,  ten  on,  te^  "  at  the  parish  aforesaid,  and  withitt 
the  jurisdiction,"  dcct,  unlawfully,  dtc;  alleging  the  offence  without  further  statemeaf 
of  venue. 

ytie  indictment  was  removed  by  certiorari,  and  tried  in  London,  and  the  defendant  cotk^ 
Tieied«    On  motion  in  arrest  of  judgment : 

tumble,  that  die  venue  assigned  to  the  material  ikct  appeared  sufficiently  to  be  in  tha 
city  of  London :  and  Held,  assuming  this  to  be  otherwise,  that  the  defect  was  only 
want  of  a  proper  or  perfect  venue,  and  was  cured  by  stat  7  0. 4,  c.  64,  s.  80 ;  for  that 
the  indictment  showed  jurisdiction  in  the  court  at  nisi  prius  to  try  the  case  in  London. 

This  was  an  indictment  for  unlawful  exposure  of  the  person,  and  com* 
menced  as  follows. 

«  Central  Criminal  Court,  to  wit.  The  jurors  for  our  lady  the  queen 
upon  their  oath  present  that  Myer  Albert,  late  of  the  paridi  of  St.  Stephen^ 
Coleman  street,  in  the  city  of  London,  and  within  the  jurisdiction  of  the 
said  court,  labourer,  being  a  person  of  most  wicked,"  &c.,  &<  mind  and  dis* 
position,"  &c.,  ^<  and  intending  as  much  as  in  him  lay  to  vitiate  and  cor* 
cupt  the  morals  of  her  majesty's  liege  subjects,"  &c.,  &«  on  the  12th  day  of 
Hay  in  the  fourth  year,"  &c.,  <<  with  force  and  arms,  at  the  parish  aforesaid  • 
^d  within  the  jurisdiction  of  the  said  court,  unlawfully,"  &c.  <<  did  cx«, 
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pose"  &x!.,  <<  with  intent  to  vitiate  and  corrupt  (he  morals  of  her  majesty's 
said  liege  subjects,"  &c. 

No  further  reference  was  made  to  venne  than  as  above  stated,  lliere 
were  two  other  counts,  not  materially  differing  from  the  first. 

The  indictment  was  removed  into  this  court  by  certiorari,  and  tried  at 
the  sittings  in  London  after.  Michaelmas  term,  1841 ;  when  the  defendant 
was  convicted.  In  the  ensuing  term  a  rule  nisi  was  obtained  for  arresting 
the  judgment.     In  last  Trinity  term, 

Gurnty  showed  cause.  l*he  objection  is,  that  nothing  appears  by  tbft 
4^»^.  indictment  to  show  jurisdiction  in  *the  court  to  try  the  case  at 
-'  nisi  prius  in  London.  Stat.  4  &  5  W.  4,  c.  36,  s.  1,  constitutes 
judges  of  a  court  to  be  called  the  <<  Central  Criminal  Court."  Sect.  2 
empowers  the  crown  to  issue  commissions  of  oyer  and  terminer  to  inquirii 
of^  hear  and  determine  all  treasons,  &c.,  and  misdemeanors  committed 
within  the  city  of  London  and  county  of  Middlesex,  and  within  certain 
parts  of  counties,  parishes,  parts  of  parishes,  and  other  districts,  and  em- 
powers the  before-mentioned  judges  to  hear  and  determine  all  felonies, 
misdemeanors,  &c.,  which  might  be  heard  and  determined  under  any  com- 
mission of  oyer  and  terminer  for  London  or  Middlesex,  or  might  have 
been  heard,  &c.,  under  such  commission  for  the  other  districts,  &c.,  named 
if  they  had  been  counties' of  themselves.     Sect.  3  enacts, 

<(  That  the  district  situated  within  the  limits  of  the  jurisdiction  hereinbe- 
fore established  shall  be  deemed  and  taken  to  be,  in  all  casejs  tried  before 
the  said  justices  and  judges,  one  county  for  all  purposes  of  venue,  local 
description,  trial,  judgment,  and  execution,  not  herein  specially  provided 
for ;  and  that  in  all  indictments  and  presentments  preferred  and  tried  be* 
fore  the  said  justices  and  judges  the  venue  laid  in  the  margin  shall  be  as 
follows,  ( Central  Criminal  Court  to  wit ;'  and  all  offences  which  in  other 
indictments  would  be  laid  to  have  been  committed  in  the  county  where 
the  trial  is  had,  and  all  material  facts  which  would  be  in  other  indictments 
averred  to  have  taken  place  in  the  county  where  the  trial  is  had,  shall,  in 
indictments  prepared  and  tried  in  the  said  court  be  laid  to  have  been  com- 
mitted and  averred  to  have  taken  place  within  the  jurisdiction  of  the  said 
court." 

Supposing  that  no  other  venue  were  stated  here  than  <<  Central  Criminal 
••^Ql  Court,"  the  question  would  be,  as  *in  Regina  v.  Stowelly  post,  p. 
-'  44,  (now  depending,)  whether  stat.  4  &  5  W.  4,  c.  36,  author- 
ized the  trial  of  such  an  indictment  in  any'county  or  place  except  before 
the  Central  Criminal  Court.  To  hold  that  it  does  not  would  prevent  the 
use  in  future  of  the  short  form  provided  by  sect.  3.  And  the  words  "  in- 
dictments and  presentments  preferred  and  tried  before  the  said  justices 
and  judges"  may  reasonably  be  construed  to  mean  indictments  preferred 
and  presentments  tried.  The  term  «&  preferred"  does  not  seem  applicable 
to  presentments.  But,  at  all  events,  this  case  differs  from  Regina  v.  Sto^ 
U>dl^  post,  p.  44,  becausei  in  the  body  of  the  present  indictment,  the  de- 
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fendant  is  said  to  be  <<  of  the  parish  of  St.  Stephen,  Coleman  street,  in  the 
city  of  London,"  and  the  offence  is  to  have  been  committed  «  at  the  parish 
aforesaid."  It  is  objected  that  the  parish  may  not  be  wholly  within  the 
city,  and  the  indictment  should  have  laid  the  offence  as  committed  in  the 
parish  and  also  within  the  city.  But  the  court  will  not  assume,  in  the 
absence  of  proof,  that  the  parish  was  partly  within  and  partly  without  the 
city.  In  Rex  v.  Perkins^  4  Car.  &  P.  363,  the  prisoner  was  indicted  for 
a  larceny  «  at  the  parish  of  Hales  Owen,  in  the  county  of  Worcester ;"  it 
appeared  that  in  fact  the  parish  was  partly  in  Worcestershire  and  partly 
in  Shropshire  ;  and  the  defendant's  counsel  objected  that  the  fact  should 
have  been  laid  as  <<  in  that  part  of  the  parish  of  Hales  Owen,  which  is 
situate  in  the  county  of  Worcester;"  but  the  objection  was  overruled. 
The  decision  in  Rsx  v.  Burridge,  3  P.  Wms.  439,  496,  that  the  court 
could  not  intend  the  whole  township  or  rill  of  Ivelchester  to  be  in  the 
county  *of  Somerset,  may  be  relied  upon  for  the  defendant,  but  p#  .^ 
is  contrary  to  the  authority  just  cited.  And  the  present  objection,  *■ 
if  borne  out  by  Rex  v.  Burridgej  3  P.  Wms.  439,  496,  is  cured  by  stat. 
7  G.  4,  c.  64,  s.  20,  the  defect  being  only  the  «<  want  of  a  proper  or  per- 
fect ver^e,"  and  the  indictment  showing  that  the  court  which  tried  had 
jurisdiction.  It  may  also  be  urged  that  « then  and  there"  should  have 
been  inserted  after  the  words  «  with  intent."  But  the  earlier  part  of  the 
count  was  an  averment  of  intention  sufficiently  connected  with  the  venue. 
And  intention  is  not  material  to  an  offence  of  this  kind ;  Rex  v.  Crunden^ 
2  Camp.  89. 

M.  CkamberSy  contrd.  The  question  is,  whether  the  court,  that  is  th« 
judge  and  jury  who  tried  thiis  case,  appear  by  the  indictment  to  have  had 
jurisdiction.  Unless  that  be  so,  the  statute  will  not  aid.  If  the  parish 
were  without  the  city,  there  would  have  been  a  mistrial,  the  London  jury 
being  incompetent  to  try.  Now,  in  the  first  place,  the  <<  parish  of  St. 
Stephen,  Coleman  street,  in  the  city  of  London,  mentioned  as  part  of  the 
defendant's  addition,  cannot  be  referred  to  in  the  subsequent  part  of  the 
count,  so  as  to  make  up  an  averment  of  venue ;  Sutten  v.  Fenriy  3  Wils. 
339;  the  addition  not  being  a  substantive  and  traversable  allegation  in  the 
indictment.  Stat.  4  &  5  W.  4,  c.  36,  s.  3,  enacts  that  the  district  to  be 
comprised  under  the  words  <<  Central  Criminal  Court"  shall  «  in  all  cases 
tried  before  the  said  justices  and  judges"  be  deemed  one  county  for  all 
purposes  of  venue,  local  description,  trial,  &c. ;  and  that,  in  all  indict- 
ments  "  preferred  and  tried"  before  the  said  justices  •and  judges,  j.^^- 
the  marginal  venue  shall  be  <<  Central  Criminal  Court,"  and  the  ** 
material  facts  laid  as  committed  and  taking  place  <<  within  the  jurisdiction 
of  the  said  court."  But  this  does  not  apply  to  indictments  preferred  be- 
fore the  justices  and  judges  of  that  court  and  tried  elsewhere;  nor  does 
the  clause  provide  for  that  case.  The  objection  would  have  been  obvi* 
ated  if  the  indictment  had  said  that  the  offence  was  committed  at  the 
parish  of  St.  Stephen,  Coleman  street,  in  the  city  of  London ;  but  the 
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court  will  not  intend  that  the  whole  parish  is  within  the  city ;  Rex  v.  Bur^ 
ridge,  3  P.  Wins.  496,  497,  and  Parker  v.  Saddj  1  Sid.  345,  there  cited , 
nor,  if  part  be  without  the  city,  that  the  offence  was  not  committed  in  that 
part.  [Lord  Denman,  C.  J.  Stat.  22  Car.  2,  c.  11,  «  for  the  rebuilding 
of  the  city  of  London"  after  the  fire,  speaks,  in  sect.  62,  of  the  parishes  to 
be  settled  «<  within  the  said  city,"  and  mentions  among  them,  in  sect.  63, 
"St.  Stephen's  Coleman  street. "(a)  The  court  will  not  say  that  there  is 
not  another  St.  Stephen's  Coleman  street,  partly  in  London  and  partly 
without.  [Lord  Dcnman,  C.  J.  I  think  we  may  venture  to  do  that. 
Patteson,  J.  If  your  objection  affects  the  indictment  itself,  and  the 
indictment  was  good  when  found,  it  could  not  become  bad  by  being  re- 
moved.] The  objection  is  to  the  trial.  There  was  no  power  to  try  in 
London,  for  want  of  a  proper  description  of  place  in  the  body  of  the  in- 
dictment. [Patteson,  J.  The  question  then  is,  whether  we  can  find  any 
thing  in  the  indictment  authorizing  the  court  to  award  a  venire  into  Lon- 
don.] Regina  v.  Stowelly  post,  p.  44,  is  like  this  case,  but  that  the  indict- 
ment there  mentions  no  parish  or  county. 

^  .gi  *Lord  Denman,  C.  J.   The  objection,  as  now  presented  to  us, 

^  bringi  the  question  to  this :  whether  the  parish  of  St.  Stephen  Cole- 
man street  sufficiently  appears  by  the  indictment  to  be  in  the  city  of  London. 
The  act  22  Car.  2,  c.  11 ,  shows  that  it  is  within  the  city ;  and,  where  an  in- 
dictment mentions  a  parish  in  a  county,  and  afterwards  an  act  is  alleged  to 
have  been  done  in  the  «  county  aforesaid,"  that  averment  as  to  place  is  suf- 
ficient. If  the  case  in  Peere  WiHiams,(i)  raised  any  doubt,  the  objection 
is  cured  by  stat.  7  G.  4,  c.  64,  s.  20. 

Patteson,  J.  The  ruling  in  Rex  v.  Burridge,  3  P.  Wms.  496,  goes  a 
great  way,  because  there  the  charge  of  aiding  an  escape  "  at  Ivelchester" 
was  tied  up,  by  the  word  «  aforesaid,"  to  "  Ivelchester"  in  the  county  of 
Somerset.  It  is  said  here,  as  in  that  case,  that  the  court  cannot  take  no- 
tice that  part  of  the  parish  is  not  without  the  city  of  London.  The  objec- 
tion, however,  if  available,  is  cured  by  stat,  7  G.  4,  c.  64,  s.  20.  The 
words  «  parish  aforesaid,"  here,  refer,  not  to  the  margin  of  the  indictment, 
but  to  someihing  in  the  indictment  itself.  It  is  true,  that  is  only  the  de- 
fendant's addition  ;  but  it  is  a  statement  in  the  body  of  the  count.  The 
defect,  at  most,  is  only  an  imperfect  venue,  and  cured  by  stat.  7  G.  4,  c. 
64,  s.  20,  the  court  which  tried  the  case  appearing  by  the  indictment  to 
have  had  jurisdiction.  This  court  has  jurisdiction  over  an  indictment 
removed  into  it,  let  the  venue  be  where  it  will ;  and,  as  to  the  indictment 
itself,  if  it  was  good  on  the  face  of  it,  it  does  not  become  bad  by  being 
removed.  It  may  be  that  the  court  had  not  jurisdiction  to  send  the  case 
*J.^1  ^^^^  London  for  trial  unless  ^something  appeared  in  the  indict- 
-'  ment  to  authorize  that  course;  but  here  I  think  enough  did 
•p[iear.(c) 

(a)  Gumey  mentioned  also  staL  23  60  23  Car.  2,  e.  Ifi,  8.2,  (16.) 
(6)  Rex  V.  Burridge,  3  P.  Wms.  439,  496. 
le)  See  Rexr,C<ninop,4X,6cE,  942. 
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Williams,  J.  Supposing  the  question  of  venue  to  be  fairly  at  issue  in 
this  case,  and  that  there  is  weight  in  the  objection  (to  ^vhich  some  consi- 
deration is  certainly  due  out  of  respect  for  the  ruling  in  Rex  v.  Burridge^ 
3  P.  Wins.  496,  though  the  proposition  there  is  not  to  be  easily  under- 
stood,) I  think  Stat.  7  G.  4,  6.  64,  s.-  20,  cures  the  defect.  Mr.  Chambers 
admits  that,  if  the  ofTence  had  been  laid  as  committed  <<  at  the  parish  of 
St.  Stephen,  Coleman  street,  in  the  city  of  London,"  it  would  have  been 
sufficient :  and,  if  so,  the  fault  is  only  an  imperfect  venue.  As  to  the 
question  of  trial,  enough  appears  to  show  that  the  jury  was  properlj 
directed  to  come  from  the  city  of  Londpn. 

CoLEBiDGE,  J.  There  is  enough  to  show  that  this  case  was  tried  by  a 
jury  competently  assembled,  if  the  allegation  that  the  defendant  did  the 
act «« at  the  parish  aforesaid"  be  read  by  the  ndes  of  common  sense.  It 
is  argued  that  the  word  <«  aforesaid"  is  ineflectual  because  it  refers  only  to 
the  description  of  the  defendant,  which  is  immaterial.  But  it  is  unimpor- 
tant how  the  name  of  the  place  is  stated  in  the  beginning :  <<  aforesaid"  has 
the  same  efiect  as  if  the  words  were  repeated.  The  question  is,  whether 
they  are  here  repeated  with  enough  precision  in  the  place  where  the 
ofience  is  charged ;  and  I  think  they  are  so.  Rule  discharged.(a) 

(a)  See  the  next  case. 


•The  QUEEN  v.  STOWELL.  [•44 

An  indictment  was  preferred  in  the  Central  Criminal  Cuart,  the  venue  in  the  margin 
being  "  Ceotral  Criminal  Court  to  wit/'  and  the  material  facts  being  laid  only  as 
baring  taken  place  **  within  the  jurisdiction  of  the  said  court."  The  defendant,  bar- 
ing removed  it  by  certiorari,  was  tried  at  nisi  prius  in  Middlesex,  and  found  guilty. 

lodgment  arrested,  the  description  of  place  not  being  made  sufficient,  by  stat  4  dc  5  W. 
4,  c.  36,  $.3,  in  cases  not  tried  at  the  Central  Criminal  Court,  and  the  defect  not  being 
cared  by  stat  7  G.  4,  c.  64,  s.  20,  the  Nisi  Prius  Court  not  appearing  *^  by  the  indict- 
ment to  have  had  jurisdiction  over  the  offence/' 

This  coart  refused,  aAer  verdict,  to  enter  a  suggestion  for  a  trial  in  Middlesex,  nunc 
pro  tunc    And,  temble,  such  an  application  would  not  l>e  granted  at  any  period. 

An  indictment  preferred  in  the  Central  Criminal  Court  should,  with  a  view  to  the  pos- 
sibility of  its  removal,  contain,  besides  the  statutory  venue,  a  venue  of  the  county 
where  the  offence  really  took  place.  And,  if  that  has  not  been  done,  it  should  be 
made  a  condition  of  the  removal  by  certiorari  that  defendant  consent  to  the  ihsertion. 

Indictment  for  misdemeaDor,  preferred  at  the  Central  Criminal  Court, 
Septembefy  1841.  The  marginal  venue  was  <<  Central  Criminal  Court,  to 
wit."  Throughout  the  indictment,  the  only  allegation  of  the  place  of 
committing  the  alleged  crime  was  <<  within  the  jurisdiction  of  the  said 
Central  Criminal  Court."(a)  The  ^indictment  was  removed  by  j.^ -- 
certiorari  at  the  defendant's  instance  and    tried   before   Lord       ^ 

(a)  The  first  count  of  the  indictment  was  a9  follows. 

'That  heretofore,  to  wit  on  the  1 1th  day  of  May,  a.  n.  1841,  and  within  the  jarisdio* 
ttoa  of  the  said  Central  Oriminal  Caafl»  JoltaL  BawlinaoDi  Esqnire,  then  being  oue  of  Uie 
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Dekman,  C.  J.,  at  the  Middlesex  sittings  after  Hilary  term,  1842,  when 
«^.       the  defendant  was  found  guilty.    In  Easter  term,  1842,  M.  *Cham» 
'       bers  obtained  a  rule  nisi  for  arresting  the  judgment.     In  Michael* 
mas  vacation  (November  26tb)  1842,(a) 

R.  V.  Richards  showed  cause,  and  M.  Chambers  supported  the  rule. 
Resides  the  authorities  referred  to  in  the  judgment,  the  following  were 

magistrates  of  the  police  courts  of  the  metropolis  sitting  at  the  Police  Court  in  Maryle- 
bone,  within  the  metropolitan  police  district,  in  due  form  of  law  did  make  his  warrant 
of  commitment  under  his  hand  and  seal,  to  wit  at  the  parish  of  St.  Marylebone,  in  the 
county  of  Middlesex,  and  within  the  jurisdiction  of  the  said  court,  bearing  date  the  same 
day  and  year  aforesaid,  directed  to  the  keeper  of  her  majesty's  jail  of  Newgate  or  his 
deputy ;  by  which  said  warrant  it  was  directed  that  the  said  keeper  of  her  majesty's 
jail  at  Newgate,  or  his  deputy,  should  receive  into  his  custody  the  bodies  of  John  Wil- 
liams and  John  Wakeling,  charged  before  the  said  J.  R.  Esquire,  one  of  the  magis- 
trates," &c.,  ''sitting  at  the  Police  Court  in  Marylebone,  within  the  metropolitan  police 
district,  upon  the  oath  of  Esther  Stanley  and  others,  with  feloniously  stealing,  taking 
and  carrying  away  from  the  person  of  the  said  Esther  Stanley  one  purse,"  <fcc.,  "the 
property  and  moneys  of  the  said  Esther  Stanley,  within  the  jurisdiction  of  the  Central 
Criminal  Court,  pgainst  the  statute,"  dec.:  **and  the  said  J.  R.  Esquire,  so  being  such 
magistrate  as  aforesaid,  under  the  authority  of  an  act  of  parliament,"  dec,  (4  &  6  W.  4^ 
c.  36,  **  did  thereby  commit  the  said  John  Williams  and  John  Wakeling  to  the  said  jail 
of  Newgate,  and  did  thereby  require  the  keeper  thereof  them  safely  to  keep  until  they 
should  be  discharged  by  due  course  of  law:  as  by  the  same  warrant  more  fully  ap 
pears:  by  virtue  of  which  said  warrant  of  commitment,  aAerwards,  to  wit  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  and  within  the  jurisdiction  aforesaid,  the 
keeper  of  the  said  common  jail  did  receive  the  said  John  Williams  and  John  Wakeling 
into  his  custody  in  the  said  common  jail."  *'That  heretofore,  to  wit  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  one 
Esther  Stanley,  late  of  the  said  parish,  spinster,  appeared  before  the  said  J.  R.,  so  being 
such  magistrate  as  aforesaid,  and  did  then  and  there  gi?e  evidence  against  the  said 
John  Williams  and  John  Wakeling  upon  the  charge  aforesaid,  which  evidence  was 
material  in  the  prosecution  of  the  said  charge  upon  which  they  the  said  John  Williams 
and  John  Wakeling  were  so  committed  as  aforesaid:  and  she,  the  said  Esther  Stanley, 
was  then  and  there  bound  over  by  the  said  J.  K^so  being  such  magistrate  as  aforesaid 
to  appear  at  the  next  session  of  oyer  and  terminer  and  jail  delivery  to  be  holden  for  the 
jurisdiction  of  the  Central  Criminal  Court  at  the  Justice  Hall  in  the  Old  Bailey,  and 
then  and  there  prefer  a  bill  of  indictment  and  prosecute  the  law  with  effect,  and  give 
evidence  in  her  majesty's  behalf  against  the  said  J.  W.  and  J.  W.  for  feloniously  steal- 
ing," <kc.,  *'  from  the  person  of  the  said  Esther  Stanley  one  purse,"  die,  <*  the  property 
and  moneys  of  the  said  Esther  Stanley,  within  the  jurisdiction  of  the  said  court,  against 
the  peace,  dec. :  <*  and,  if  the  bill  should  be  found  a  true  bill,  that  then  the  said  Esther 
Stanley  should  also  appear  in  the  said  Central  Criminal  Court,  and  then  and  there  pro- 
secute," dec,  ^  and  not  depart  the  said  Central  Criminal  Court  without  leave."  **That 
Thomas  Stowell,  late  of  the  said  parish,  and  within  the  jurisdiction  of  the  said  court, 
labourer,  well  knowing  the  premises,  but  being  an  evil  disposed  person,  and  contriving 
and  intending  to  obstruct  and  impede  the  due  course  of  justice,  afterwards,  to  wit  on." 
dtc.,'*and  within  the  jurisdiction  of  the  said  court,  unlawfully  and  unjustly  endeavoured 
to  persuade,  hinder  and  prevent  the  said  Esther  Stanley  from  appearing  at  the  trial  of 
the  said  J.  W.  and  J.  W.  on  the  charge  aforesaid,  to  testify  the  truth  and  give  evidence 
at  the  trial  of  the  said  J.  W.  and  the  said  J.  W.  for  the  said  oflTenee,  for  which  they  the 
said  J.  W.  and  J.  W.  were  bo  committed  as  aforesaid.  To  the  great  obstruction,  hin- 
drance and  delay  of  public  justice,"  dtc. 

There  were  three  other  counts,  not  differing  from  the  first,  so  far  as  regards  the  point 
stated  in  the  text, 
'(a)  Before  Lord  Denman,  C.  J.,  Coleridge,  and  Wightman,  Ja. 
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mentioned :  Regina  v.  Smithy  2  Moo.  &  Rob.  109 ;  Rex  v,  J,  Minter  Hart^ 
6  C.  &  P.  123 ;  1  Chitt.  Cr.  L.  661,  (2(1  ed.;)  1  Stark.  Cr.  PI.  62,  (2d  ed.) 

Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  in  this  yacation  (June  24th)  delivered  the  judg- 
ment of  the  court. 

The  objection  taken  to  this  indictment  was,  that  it  did  not  show  the 
ofience  to  have  been  commi;ted  in  Middlesex,  by  a  jury  of  which  county 
It  had  been  tried  at  nisi  prius  in  the  Queen^s  Bench.  It  had  been  pre- 
ferred and  found  at  the  Central  Criminal  Court,  and  removed  by  the  de- 
fendant by  certiorari  into  this.  The  form  of  the  indictment  followed  sect. 
3  of  Stat.  4  &  5  W.  4,  c.  36,  which  enacts,  &c.  (His  lordship  here  read 
sect.  3,  set  out  in  Rsgina  v.  Albert^  ante,  p.  38.) 

No  provision  is  specifically  made,  either  as  to  the  form  of  the  indict- 
ment or  the  jurisdiction  for  trial,  in  the  case  of  indictments  removed  by 
certiorari  into  this  court.  Il  was  urged  that  we  might  read  the  words 
"preferred  and  tried"  as  if  they  were  "preferred  or  tried,"  and  that  this 
case  would  then  be  provided  for  *under  the  former  alternative.  ^^ 
And,  as  regards  the  venue  in  the  margin,  this  would  be  so:  but  ^ 
il  would  leave  the  difficulties  which  arise  as  to  the  trial  untouched.  In 
Bex  v.  Connopy  4  A.  &  E.  942,  this  court  directed  a  trial  in  Surrey,  where 
the  oflence  was  charged  in  the  indictment  to  have  been  committed,  the 
margin  containing  the  statutable  venue  "  Central  Criminal  Court  to  wit." 
And  we  have  lately  held,  in  Regina  v.  Mbert^  ante,  p.  37,  that  the  trial 
of  all  indictments  preferred  at  the  Central  Criminal  Court,  and  containing 
that  marginal  venue,  may  be  properly  had  in  the  county  where  it  shows 
the  olTence  to  have  been  comqnitted.  But  no  one  of  the  five  counties 
over  which  the  jurisdiction  of  that  court  extends  appears  in  the  present 
indictment. 

It  was  argued  that  stat.  7  G.  4,  c.  64,  s.  20,  might  cure  the  defect,  be- 
cause over  an  indictment  removed  by  certiorari  this  court  has  undoubted 
jurisdiction.  But  it  has  no  jurisdiction  for  the  purpose  of  trial;  for  there 
is  no  district  from  which  the  jury  can  be  drawn,  and  no  officer  to  whom 
the  process  for  summoning  them  can  be  directed.  The  court,  therefore, 
which  sat  under  the  commission  of  nisi  prius  for  Middlesex,  did  not  ap- 
pear by  the  indictment  to  have  that  jurisdiction. 

We  were  pressed  to  take  this  objection  from  the  record,  by  entering, 
nunc  pro  tunCy  .a  suggestion  directing  the  trial  in  Middlesex.  But  we  are 
Dot  satisfied  of  our  power  to  do  this,  even  if  required  before  the  trial ; 
and,  if  we  possessed  that  power,  should  be  very  slow  to  exercise  it.  Nor 
can  we  conceive  any  circumstances  in  which  we  should  make  such  an 
alteration  when  first  moved  to  do  so  after  trial.  The  objection  must 
therefore  prevail. 

*The  consequence  is  that,  in  indictments  preferred  in  the  Central       ^^^ 
Criminal  Court,  an  ordinary  venue  should  be  laid  for  the  material       *- 
(acts,  as  well  as  that  in  the  margin  describing  the  jurisdiction.    And,  when 

D 
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such  venue  may  not  appear  in  the  indictment,  no  certiorari  should  be 
granted  for  the  defendant,  except  on  condition  of  his  consenting  to  its 
introduction. 

The  judgment  in  this  case  must  be  arrested.  Rule  absolute. 


The  QUEEN  v.  Lord  ASHBURTON  and  Others. 

Ikdictmeitt  for  conspiracy,  preferred  at  the  Central  Criminal  Court,  and  removed 
into  this  court,  at  the  defendants'  instance.  A  rule  was  obtained  in  Michaelmas  term» 
(November  9th,)  1843,  calling  on  the  defendants  to  show  cause  why  a  procedendo  should 
not  issue,  or  why  the  indictment  should  not  be  amended  by  inserting  a  proper  venue. 
The  indictment  had  the  marginal  venue  *' Central  Criminal  Court;"  and  the  ofTence  was 
laid  to  have  been  committed  **  lyithin  the  jurisdiction  of  the  said  court;"  but  there  was 
no  other  statement  of  venue.  The  bill  was  found  at  the  sessions  holden  February  3d, 
184^,  and  the  case  stood  for  trial  at  the  sittings  in  London  aAer  Trinity  term,  1S43. 
Shortly  before  the  day  appointed  for  the  trial,  judgment  was  given  in  Reg'na  v.  SlowtU 
(suprJk :)  and  the  prosecutor,  being  thereupon  advised  that  he  could  not  safely  proceed, 
took  out  a  summons  to  postpone  the  trial,  which  the  defendants  consented  to.  The 
present  motion  was  then  made. 

Sir  W,  W.  FolUtt  and  Kelly  now  showed  cause,  and  objected  to  a  procedendo,  the 
difficulty  having  been  caused  by  th(*  prosecutor's  own  fault,  but  consented  to  the  pro- 
posed amendment.    Erie,  contri,  was  not  heard. 

Lord  Denmatt,  C.  J. — Under  the  authority  of  the  court  and  with  consent  of  parties, 
this  amendment  may  be  made.  The  court  is  jealous  of  allowing  an  indictment  to  be 
amended  in  the  case  of  ignorant  parties;  but  here  there  can  be  no  doubL 

WiLLiAMH,  CoLRniDGE,^and  WioHTMAN,  Js.,  coucurred.  ' 

The  following  order  was  made.  **Upon  hearing  counsel  on  both  sides,  and  by 
consent,  it  is  ordered  thai  the  indictment  in  this  prosecution  be  amended  by 
inserting  therein  a  proper  venue." 


•49]  •The  QUEEN  ».  THOMAS  KENRICK  the  elder  and  THOMAS 

KENRICK  the  younger. 

I 

An  indictment  charged  that  A.  and  B.  conspired,  by  false  pretences  and  subtle  means 
and  devices,  to  obtain  from  F.  divers  large  sums  of  money,  of  the  moneys  of  F.,  and 
to  cheat  and  defraud  him  thereof.  The  means  of  the  alleged  conspiracy  were  not 
stated,  except  as  above. 

Held  sufficient,  and  that  the  indictment  was  sustained  by  proof  that  A.  and  B.  conspired 
to  make  a  representation,  knowing  it  to  be  false,  that  horses  were  the  property  of  a 
private  person,  and  not  of  a  horsedealer,  thereby  inducing  F.  to  buy  them. 

A  false  pretence,  knowingly  made  to  obtain  money  is  indictable,  though  the  money  be 
obtained  by  means  of  a  contract  which  the  prosecutor  was  induced  by  the  falsehood 
to  make. 

A.  and  B.  having  pleaded  not  guilty  to  an  indictment  for  conspiracy,  B.  died  between 
the  venire  and  distringas.    A.  was  tried  alone,  and  found  guilty.    Held  not  a  mistrial. 

Admitted,  that  an  indictment  for  false  pretences  must  state  whose  moneys,  &C.,  it  was 
intended  to  obtain  by  the  pretence. 

Indictment,  found  at  the  Middlesex  sessions,  May,  1841,  and  removed 
by  certiorari  at  the  instance  of  the  defendants. 

First  count.  That  Thomas  Kenrick  the  elder,  late  of,  &c.,  «  horsedealer, 
and  Thomas  Kenrick  the.  younger,  late  of,"  &c.,  horsedealer,  being 
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evil  disposed  persons,  and  seeking  to  get  their  living  by  various  subtle, 
fraudulent  and  dishonest  practices,  on  the  19th  day  of  April  in  the  fourth 
year,"  &c.,  "with  force  and  arms,  at,"  &c.,  "together  with  divers 
other  evil  disposed  persons,  unlawfully,  fraudulently  and  deceitfully  did 
combine,  conspire,  confederate  and  agree  together,  by  divers  false  pre- 
tences and  subtle  means  and  devices  to  obtain  and  acquire  to  themselves, 
of  and  from  one  George  William  Featherstonhaugh,  divers  large  sums  of 
money  of  the  moneys  of  the  said  G.  W.  F.,  and  to  cheat  and  defraud  him 
thereof,  to  the  great  damage  of  the  said  G.  W.  F.,  to  the  evil  example," 
'  &c.,  "  and  against  the  peace,"  &c. 

Second  count.  Like  the  first,  except  that  the  conspiracy,  &c.,  was  al- 
leged to  be  "to  obtain  and  acquire  to  the  said  Thomas  Kenrick  the  elder" 
(only)  of  and  from  the  siid  G.  W.  F.,  &c. 

*Third  count.  Like  the  second,  only  substituting  Thomas  .«_ 
Kenrick  the  younger  for  Thomas  Kenrick  the  elder.  ^ 

Fourth  count.  That  defendants,  on  the  said  19th  day  of  April  in  the 
fourth  year,"  &c.,  «  at,"  &c.,  "  unlawfully,  knowingly  and  designedly,  did 
falsely  pretend  to  the  said  G.  W.  Featherstonhaugh  that  a  certain  carriage, 
to  wit  a  carriage  called  a  phaeton,  and  a  certain  mare  and  a  certain  geld- 
ing, which  they  the  said"  defendants  "  then  and  there  offered  for  sale  to 
the  said  G.  W.  F.,  had  then  been  the  property  of  a  lady  then  deceased^ 
and  were  then  the  property  of  her  sister,  and  were  not  then  the  property 
of  any  horsedealer,  and  were  then  the  property  of  a  private  person,  and 
that  the  said  mare  and  the  said  gelding  were  then  respectively  quiet  to 
ride  and  drive,  and  quiet  and  tractable  in  every  respect.  By  means  of  which 
said  false  pretences  the  said"  defendants  "  did  then  and  there  unlawfully^ 
knowingly  and  designedly  obtain  from  the  said  G.  W.  F.  a  certain  valuable 
security,  to  wit  an  order  for  the  payment  of  168/.,  with  intent  then  and  there 
to  cheat  and  defraud  him  the  said  G.  W.  F.  of  the  same.  Whereas,  in  truth 
and  in  fact,  the  said  carriage,  the  said  mare  and  the  said  gelding  had  not 
then  been  the  property  of  a  lady  then  deceased,  and  were  not  then  the  pro- 
perty of  her  sister ;  and  whereas,  in  truth  and  in  fact,  the  said  carriage,  tha 
said  mare  and  the  said  gelding  were  the  property  of  a  horsedealer,  and 
whereas,  in  truth  and  in  fact,  the  said  carriage,  the  said  mare  and  the  said 
gelding  were  not  then  the  property  of  a  private  person  ;  and  whereas,  in 
truth  and  in  fact,  the  said  mare  and  the  said  gelding  were  not  then  quiet  to 
ride  and  drive,  and  were  not  then  quiet  and  tractable  in  every  respect ;  and 
whereas  the  said"  defendants  "  then  and  there  well  *knew  that  .^^^ 
the  said  carriage,  the  said  mare  and  the  said  gelding  had  not  then  ^ 
been  the  property  of  a  lady  then  deceased,  and  were  not  then  the  property 
of  her  sister ;  and  also  then  and  there  well  knew  that  the  same  were  then 
the  property  of  a  horsedealer,  and  that  the  same  were  not  then  the  pro- 
perty of  a  private  person,  and  that  the  said  mare  and  the  said  gelding 
were  not  then  quiet  to  ride  and  drive,  and  were  not  then  quiet  and  tracta- 
ble in  every  respect.    To  the  great  damage  and  deception  of  the  said 
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G.  W.  F.,  to  the  evil  example,"  &c.,  <<  against  the  form  of  the  statute  in 
Ruch  case,"  &c.,  <«  and  against  the  peace"  &c. 

Fifth  count,  like  the  fourth,  except  that  the  oflfering  for  sale  vras  alleged 
to  have  been  by  Thomas  Kenrick  the  elder  only. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  1841,  it  was  stated  that  Kenrick  the  younger  was  dead. 
The  trial  proceeded  against  Kenrick  the  elder ;  and  evidence  was  given 
that  both  the  defendants  had  been  parties  to  the  representations  stated  in 
the  fourth  count :  that  the  bargain  had  been  made  by  Featherstonhaugh  in 
consequence  of  his  belief  in  the  representations :  that  they  were  false ;  and 
that  the  horses  were  vicious.  The  lord  chief  justice  told  the  jury  that  if 
they  believed,  upon  this  evidence,  that  there  had  been  a  concert  between 
the  two  to  effect  the  deceit,  they  must  find  Kenrick  the  elder  guilty. 
Verdict,  guilty. 

In  Hilary  term,  1842,  Byles  obtained  a  rule  for  arresting  the  judgment, 
on  the  ground  that  the  indictment  was  insufficient  (for  the  reason  after- 
wards Slated  in  argument ;)  or  for  a  venire  de  novo,  or  for  a  new  trial,  on 
•fS-21  ^^^  grounds  of  misdirection,  and  that  there  had  been  a  ^mistrial 
^  in  trying  one  defendant  after  the  death  of  the  other.  As  to  the 
last  point,  he  produced  an  affidavit  to  the  effect  that  the  defendants  pleaded 
to  the  indictment  in  Trinity  term,  1'841,  and  that  the  trial  took  place  on 
1st  December,  1841,  when  the  counsel  for  the  prosecution  stated  that 
Kenrick  the  younger  was  dead :  and  it  appeared  by  the  affidavit  that  he 
died  on  1st  November,  1841.  The  record  showed  that  the  distringas 
/ura/ores  was  tested  on  2d  November,  1841.  The  associate's  endorse- 
ment on  the  jury  pannel  was  <<  the  jurors  find  the  defendant  guilty."  But 
m  the  affidavit  it  was  stated  that  the  jury  returned  a  verdict  of  guilty 
against  both  the  defendants  on  all  the  counts  of  the  indictment.(a) 

In  Michaelmas  vacation,  1842,(6) 

Thesiger^  showed  cause.  The  fourth  and  fif  h  counts  do  not  say  to 
whom  the  security  belonged  which  was  obtained  by  the  false  pretences: 
and  this  defect  appears  from  Begina  v.  Martin^  8  A.  &  £.  481,(c)  to  be 
fatal  at  any  slage  of  the  prosecution.  These  counts,  therefore,  cannot  be 
supported.  But  the  first  three  counts  are  good.  The  objection  will  be 
that  they  are  too  general :  and  Regina  v.  Pecky  9  A.  &  E.  686,  will  be 
cited.  There  the  first  count  of  the  indictment  charged  generally  a  con- 
spiracy to  defraud  divers  liege  subjects,  who  should  bargain  with  defend- 
*531  ^^^^^  for  the  sale  cf  goods  and  merchandise,  of  great  quantities  of 
-'       such  goods  and  merchandise,  of  great  value,  to  wit  2000/. :  and 

(a)  The  postea  on  the  nisi  prias  record  suited  as  follows :  "  Afterwards,  on  the  day," 
&c.,  **conie  as  well  the  within  named  Peregrine  Dealtry,**  &c.,  (coroner,)  **  as  the  withia 
iiamed  Thomas-  Kenrick  the  elder,**  without  mention  of  the  other  defendant  And  the 
finding  entered  was,  •*  that  the  said  Thomas  Kenrick  the  elder  is  guilty  of  the  premises 
in  the  indictment,"  dec,  also  without  mention  of  the  other  defendant 

(6)  November  26th.    Before  Lord  Denman,  C.  J.,  Coleridge,  and  Wlghtman,  Js. 

(e)  And  see  Jtegina  r.  Parker^  8  Q.  B.  202. 
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it  seems  that  it  would  have  been  good,  if  it  had  stopped  there :  Dat  it 
added  "  without  making  payment  or  other  remuneration  or  satisfaction  foi 
the  same,"  with  intent  to  obtain  money,  &c. :  and  this  explain<>d  the 
charge  to  be  the  conspiring  to  obtain  goods  without  paying  for  .hem  j 
which  the  court  held  not  to  be  necessarily  a  fraud.  The  second  count 
charged  a  conspiracy  to  defraud  creditors  of  the  defendants  of  their  debts, 
and  that,  in  pursuance  of  the  conspiracy,  they  executed  «  a  certam  false 
and  fraudulent  deed  of  bargain  and  sale  and  assignment  of  certain  fix- 
tures, stock  in  trade,  and  good  will,"  <<  for  divers  false  and  fraudulent 
considerations :"  and  the  court  held  this  bad,  because  it  was  not  shown 
how  the  deed  was  false  and  fraud ulent.(a)  If,  therefore,  the  second  count 
there  had,  like  the  counts  now  in  question,  simply  charged  the  conspiracy, 
without  stating  what  was  done  in  pursuance  of  it,  the  objection  to  it 
could  not  have  been  sustained.  This  is  clear  from  Rex  v.  Gt//,  2  B.  & 
Aid.  204,  where  the  indictment  was  as  general  as  here,  and  was  held 
good ;  Lord  Tenterden  saying  that  there  might  be  a  conspiracy  to  de- 
fraud, though  the  conspirators  had  not  fixed  on  the  particular  means. 
That  decision  is,  in  eflfect,  confirmed  by  Bex  v.  Richardson^  1  Moo.  & 
Rob.  402.  There  the  indictment  charged  a  conspiracy  to  defraud  H.  B. 
<<  of  the  fruits  and  advantages  of  the  said  verdict  and  certificate ;"  and 
Lord  Denman,  C.  J.,  held  it  bad,  distinguishing  the  form  used  from  that 
m  Rex  v.  Gt//,  2  B.  &  Aid.  204,  in  which  «  an  ofTence  at  common  law  is 
clearly  and  distinctly  stated,  not  in  figurative  *and  doubtful  terms,  .^^^ 
but  in  words  to  which  the  law  assigns  a  specific  meaning."  In  *- 
Rex  V.  EccleSj(b)  an  indictment  was  held  good  which  charged  a  con- 
spiracy (<  by  indirect  means  to  prevent  one  H.  B.  from  exercising  the 
trade  of  a  tailor."  No  hardship  can  arise  from  this  state  of  the  law: 
particulars  may  always  be  obtamed  on  application  to  a  judge ;  Rex  v. 
Hamilton^  7  C.  &  P.  448,  is  an  instance.  It  is  true  that  there  may  be 
false  affirmations  without  an  indictable  crime ;  Rex  v.  Codrington^  1  C. 
&  P.  661 ;  Rex  v.  WheaUy,  2  Bur.  1125 ;  Rex  v.  Reed,  7  C.  &  P.  848. 
It  may  follow  that  a  general  allegation  of  false  pretences  is  bad  :  but  the 
same  principle  does  not  apply  to  a  charge  of  conspiracy  to  carry  into  effect 
false  pretences.  Rex  v.  Pyvoell,  1  Stark.  N.  P.  C.  402,  was  indeed  an 
indictment  for  conspiring  to  cheat  by  selling  an  unsound  horse :  but  the 
defendants  were  there  acquitted  because  the  proof  of  the  conspiracy  failed : 
and  Lord  Ellenborough  said  <<  that  no  indictment  in  a  case  like  this 
could  be  maintained,  without  evidence  of  concert  between  the  parties  to 
effectuate  a  fraud." 

The  death  of  Kenrick  the  younger,  before  the  trial,  did  not  make  it  a 
mistrial :  if  two  defendants  are  indicted  and  only  one  comes  in,  he  must  be 
tried.     It  is  as  if  one  only  were  indicted  for  conspiring  with  persons  un- 

(a)  See  Reg^na  v.  Wiekham,  10  A.  &  E.  84, 

(&)  Note  (d)  to  Rex  v.  Turner^  13  Ba.st,  230;  8.  C.  note  (a)  to  Wnwmore  v.  Grtenbakk, 
WiUe«,  683;  1  Leach,  C.  L.  274,  (4tb  ed.,)  mure  fully.    See  13  East,  231. 
TOL.  T,  6  .  D  2 
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known.  [Lord  Denman,  C.  J.,  mentioned  Rex  v.  Cohen^  1  Stark.  N.  P.  C. 
511.]  There  it  was  held  that  perjury  could  not  be  assigned  upon  evi- 
dence given  on  the  trial  of  a  civil  cause,  in  which  one  of  two  co-plaintif& 
had  died  between  issue  joined  and  trial,  and  his  death  had  not  been 
^--,  •suggested  under  stat.  8  &  9  W.  3,  c.  11,  s.  7.  The  civil  action 
-'  had  abated ;  and  the  trial  was  therefore  extrajudicial.  In  Regina 
V.  MUlett^{a)  one  of  two  defendants  indicted  for  conspiracy  had  died  :  but 
Lord  DcNMAN,  C.  J.,  directed  the  survivor  to  be  tried  ;  and  he  was  con- 
victed. Besides,  the  surviving  defendant  here,  who  removed  the  record 
by  certiorari,  might  himself  have  entered  a  suggestion,  if  that  was  proper. 
The  answer  offered  on  the  motion  for  this  rule  was,  that  he  did  attempt  to 
do  so,  but  was  told  at  the  crown  office  that  there  was  no  precedent  for 
such  a  suggestion.  If  so,  it  must  be  inferred  that  no  suggestion  is  neces- 
sary. There  is  no  analogy  between  this  and  civil  cases.  Before  stat.  8 
&  9  W.  3,  c.  11,  the  death  of  either  a  co-plaintiff  or  a  co-defendant  abated 
the  suit,  if  it  was  in  contract ;  but  not  if  it  was  in  tort.  The  inference 
would  be  that  the  death  of  a  co-defendant  in  an  indictment,  which  is  more 
analogous  to  tort  than  to  contract,  does  not  abate  the  indictment.  Stat. 
8  &.  9  VV.  3,  c.  11,  s.  7,  allows  a  suggestion,  in  case  of  the  death  of  eithei 
a  co-plainiiff  or  a  co-defendant,  if  the  cause  of  action  would  survive  re 
spectively  to  or  against  the  survivors.     In  2  Tidd's  Practice,  725,  (9th 

•^fil  ^^'^^  ^^^  '^"'^  *^  stated  as  follows.  "  And  when  •there  are  several 
^  plaintiffs  and  defendants  in  a  personal  action,  and  one  of  them 
dies  before  issue  joined,  his  death  should  be  suggested,  in  making  up  the 
issue ;  but  otherwise  it  need  not  be  suggested,  till  the  judgment  roll  ia 
made  up."  The  law  before  the  statute  appears  in  Trials  per  Pais,  p.  67^ 
(8th  ed.)  "  After  issue  joined  by  two  defendants,  if  one  of  them  die,  and 
then  a  venire  Jacias  is  awarded  betwixt  the  plaintiff  and  both  the  defend 
ants,  and  so  in  (he  habeas  corpora  and  distringas^  yet  this  shall  not  vitiate 
the  venire  facias^  &c.,  to  make  error;  because,  though  one  of  the  defend* 
ants  be  dead,  yet  the  other  being  alive,  it  is  sufficient.  And  there  needs 
to  be  no  surmise  in  judicial  writs,  that  one  of  the  defendants  is  dead  ;  it 
is  time  to  show  it  to  the  court  at  the  day  in  bank."  In  Piffin  v.  Fenton^ 
Cro.  Car.  426,  error  was  assigned  on  the  ground  that  af\er  issue  joined, 
and  before  the  issuing  of  the  venire,  one  of  two  defendants  died :  the 
venire,  habeas  corpora  and  issue  found  appeared  all  to  be  in  a  cause  be- 

(a)  The  following  is  from  Mr.  Robinson*s  note.  **  Sittings  in  Middlesex,  after  Michael- 
mas, 3  Vict.,  before  Lord  Denman,  C.  J.  Regina  v»  Millett  and  Gregory,  Indictment 
for  a  conspiracy.  On  the  case  being  called  on,  an  affidavit  was  produced  of  the  death 
of  the  defendant  Millett,  his  bail  being  afraid  that,  if  he  was  convicted  by  verdict,  they 
would  be  liable  to  pay  the  prosecutor's  costs,  under  stat  5  &  6  W.  &  M.  c.  11,  s.  3  « 
and  the  lord  chief  justice  was  asked  to  discharge  the  recognisance  of  his  bail.  Hiit 
lordship  thought  he  had  no  authority  at  nisi  prius  to  make  such  an  order,  but  said  tba. 
be  would  direct  the  jury  not  to  find  a  verdict  against  the  accused. 

"The  postea  was  endur^^ed :  •The  jurors  find  defendant  William  Gregory  guilty.* 
The  recognisance  of  the  deceased  defendant  was  afterwards  discharged ;  and  the  de* 
fendani  Gregory  was  sentenced.** 
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tween  (he  plaintiff  and  both  defendants :  it  was  surmised  that  the  death 
was  before  judgment :  but  the  surviving  defendant  urged  that  the  plaintiff 
should  "  have  surmised  it  before  the  issue  tried."  The  court,  however, 
held  <(  that'  such  surmise  needs  not  to  be  in  judicial  process  to  alter  it: 
and  therefore  although  a  venire  facias  issued  against  a  dead  person,  yet 
one  of  the  defendants  being  alive,  is  sufficient,  and  no  cause  of  error.'* 
In  the  present  case  the  venire  was  before  the  death.  If  a  suggestion  were 
necessary  at  all,  it  might  be  made  now;  Rex  v,  Hiyes^  2  Str.  843.  In 
Thody^s  Case^  1  Vent.  234,  three  were  indicted  for  a  conspirany :  one 
only  pleaded  and  was  found  guilty:  Hale  •said,  "If  one  be  ac-  ^^-^ 
quitted  in  an  action  of  conspiracy,  the  other  cannot  be  guilty:  *• 
but  where  one  is  found  guilty,  and  the  other  comes  not  in  upon  process, 
or  if  he  dies  hanging  the  suit,  yet  judgment  shall  be  upon  the  verdict 
against  the  oiher."  In  Rex  v.  J\^ccollSy  2  Stra.  1227,(flr)  the  defendant  was 
indicted  for  conspiracy  with  E.  B.,  and  came  in  alone  and  pleaded  not 
guilty:  the  jury  found  Niccolls  guilty,  but  that  B.  had  died  before  the  in- 
dictment was  preferred:  and  the  conviction  was  held  good.  R2X  v.  Cooke^ 
5  B.  &  C.  538,  is  an  exceedingly  strong  case;  there  one  conspirator  was 
convicted  when  the  other  had  not  yet  pleaded. 

Erhj  contra.  As  to  the  form  of  the  indictment,  Rex  v.  Gilly  2  B.  &  Aid, 
204,  cannot  be  considered  a  safe  authority  since  the  decision  of  Regina  v 
Peck^  9  A.  &  E.  686,  where  the  indictment,  though  it  contained  the  same  sub- 
stantial allegations  with  that  in  Rex  v.  Gilly  2  B.  &  Aid.  204,  was  held  bad 
Rex  v.  Richardson^  1  Moo.  &  Rob.  402,  has  not  been  satisfactorily  distin- 
guished. The  indictment  here  does  not  identify  the  offence :  it  is  as  if  a 
justification  in  an  action  of  slander  merely  charged  the  imputed  conduct  in 
general  words.  R?giiia  v,  Rowedy'SQ.  B.  180,  shows  the  necessity  of  describ-* 
ing  the  offence  with  particularity.  At  any  rate  there  must  be  a  new  trial. 
The  jury  were  told  that  the  transaction  proved  was  one  for  which  a  single 
defendant  would  be  indictable.  But  nothing  was  proved  except  a  war** 
ranty,  which  was  indeed  false,  and  must  now  be  assumed  to  •have  .r^co 
been  wilfully  so.  That  is  not  a  ground  of  indictment :  it  is  not  *■ 
quite  clear  that  the  breach  of  the  warranty  even  avoid  the  contract  of  sale; 
Street  v.  Blay^  2  B.  &  Ad.  456.  But  a  mere  wilfully  false  affirmation  on 
the  making  of  a  contract  is  not  an  indictable  false  pretence ;  Rex  v.  Reed^ 
7  C.  &  P.  848.  In  Rex  v.  Pywell,  1  Stark.  N.  P.  C.  402,  Lord  Ellen- 
BOROUGH  was  clearly  of  opinion  that  the  mere  giving  a  warranty  known  to 
be  false  made  the  party  liable  to  a  civil  proceeding  only.  So  it  is  not  a 
false  pretence  to  obtain  money  by  selling  an  estate  which  the  occupier  has 
previously  parted  with;  Rex  v.  Codrington^  1  C.  &  P.  661.  Parties 
cannot  be  indicted  for  conspiring  to  commit  a  trespass;  Rex  v.  Tamer ^ 
13  East,  228. 

On  the  point  of  mistrial,  there  is  no  direct  authority  for  the  defendant : 
but  a  substantial  injustice  would  be  done  if  the  party  who  survives  couM 

(a)  8.  C.  note  (a)  to  Rex  v.  ThtlnhabiUmU  of  (ktfordthin,  13  East,  412. 
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be  tried  on  an  indictment  for  conspiring  with  a  co-defendant  who  is  dead. 
The  words  and  acts  of  the  deceased  defendant  will  be  evidence  against 
the  survivor,  who  will  have  lost  the  means  of  obtaining  explanations  of 
such  words  and  acts.  [Wightman,  J.  Suppose  the  other  defendant 
were  not  dead,  but  out  of  the  way.  Lord  Denman,  C.  J.  Or  not  in* 
dieted  at  all.  Coleridge,  J.  I  do  not  see  how  the  injustice,  if  there  be 
one,  could  be  cured  by  a  suggestion.]  The  issue  on  the  record,  whether 
the  two  are  guilty  or  not  guilty,  has  not  been  tried  :  the  proper  course  is 
for  the  judge  to  refuse  to  try  any  question  but  that  which  is  on  the  record, 
as  was  done  in  Ellison  v.  Isles j  11  A.  &  E.  665,  667. 
•fSQl  *  ^^^^^  ^^  reply.     The  argument  on  the  other  side  impeaches 

^  the  decision  in  Rex  v.  Gillj  2  B.  &  Aid.  204,  on  the  ground  that 
the  indictment,  there  did  not  give  specific  information  enough  as  to  the 
offence  charged.  The  language  of  De  Grey,  C.  J.,  in  Rex  v.  Horne^  2 
Cowp.  672, 682,  shows  what  degree  of  certainty  the  law  requires.  "  The 
charge  must  contain  such  a  description  of  the  crime,  that  the  defendant 
may  know  what  crime  it  is  which  he  is  called  upon  to  answer;  that  the 
jury  may  appear  to  be  warranted  in  their  conclusion  of  <  guilty*  or «  not 
guilty'  upon  the  premises  delivered  to  them  ;  and  that  the  court  may  see 
such  a  definite  crime,  that  they  may  apply  the  punishment  which  the  law 
prescribes."  [Lord  Denman,  C.  J.  In  Rex  v.  GtV/,  2  B.  &  Aid.  204,  the 
indictment  charged  a  conspiracy  to  "  cheat  and  defraud."  Those  are 
words  known  to  the  law.  Here  the  charge  is  a  conspiracy  to  obtain  by 
false  pretences :  if  therefore  the  proof  did  not  establish  that  what  the  con* 
spiracy  aimed  at  was  legally  a  false  pretence,  there  has  been  a  misdirec- 
tion.] The  felse  pretence  was  shown.  It  was  actually  made  antecedently 
to  any  contract  of  sale,  though  followed  by  a  contract.  The  liability  to  a 
civil  action,  if  it  exist,  does  not  exclude  the  liability  to  indictment.  It  is 
said  that  the  remedy  is  an  action  on  the  contract.  But  the  civil  action 
would  be  on  the  false  representation,  as  in  Dobelt  v.  SlevenSj  3  B.  &  C. 
623 :  a  conspiracy  to  make  that  representation  is  indictable.  In  Rex  v. 
Tumefy  13  East,  228,  Lord  Ellenborough  held  that  it  was  not  a  con- 
spiracy to  agree  to  sport  on  another  man's  ground  :  but  a  conspiracy  to 
destroy  the  game  there,  or  to  drive  the  prosecutor  from  his  own  ground 
^r^^^       would  have  been  indictable.     No  ^authority  which  has  been  cited 

-'  shows  that  the  representation  here  was  not  technically  a  false  pre* 
tence.  In  Rex  v.  Reed^  7  C.  &  P.  848,  there  was  no  allegation  of  guilty  know- 
ledge as  to  any  part  of  the  actual  offence:  and  knowledge  and  fraudulent 
intent  are  necessary.  But,  where  they  exist,  any  method  of  making  the  pre* 
tence  is  sufficient ;  Rex  v.  Barnard^  7  C.  &  P.  784.(a)  Rex  v.  Codnng^ 
totiy  1  C.  &  P.  661,  must  have  been  decided  on  the  ground  that  the  re- 
presentation was  a  constituent  part  of  the  contract  itself,  and  nothing 
more :  if  it  cannot  be  so  explained,  the  decision  seems  Very  questionable. 
Here  the  representation  is  a  distinct  act.     No  injustice  has  been  done  by 

(a)  See  jadgmeai  of  BuUer,  J.,  in  Young  v.  The  King,  3  T.  R.  98, 104. 
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the  tiial  of  one  defendant  after  the  death  of  the  other;  for  the  jury  were 
told  tbat  they  could  not  convict  one  unless  they  held  that  both  had  joined 
m  the  cslence.  Nor  was  it  technically  a  mistrial.  (On  this  point  he  was 
stopped  by  the  court.)  Cur.  adv.  viUL 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  24th,)  delivered  the  judg« 
ment  of  the  court. 

This  was  an  indictment  for  a  conspiracy,  containing  five  counts.  Of 
these  two(a)  were  given  up  by  the  counsel  for  the  prosecution,  on  account 
of  an  objection  wholly  unconnected  with  that  made  to  the  others  now  to 
be  considered.  The  third  ran  in  the  following  form.  (His  lordship  then 
read  the  third  count.)  The  fourth  and  fifth  charged  the  defendants  with 
obtaining  money  by  false  pretences,  which  were  set  forth. 

It  was  contended,  in  the  first  place,  that  the  third  •count  was  ^^^ 
bad  by  reason  of  uncertainty,  as  giving  no  notice  of  the  offence  ^ 
charged.  The  whole  law  of  conspiracy,  as  it  has  been  administered  at 
least  for  the  last  hundred  years,  has  been  thus  called  in  question:  for  we 
have  sufficient  proof  that  during  that  period  any  combination  to  prejudice 
another  unlawfully  has  been  considered  as  constituting  the  offence  so  called. 
The  ofTence  has  been  held  to  consist  in  the  conspiracy,  and  not  in  the 
fiicts  committed  for  carrying  it  into  effect :  and  the  charge  has  been  held 
to  be  sufficiently  made  in  general  terms  describing  an  unlawful  conspiracj^ 
to  effect  a  bad  purpose. 

This  form  of  indictment  was  formally  questioned  in  Rexv,  Gillj  2  B.  & 
Aid.  204,  and  was,  upon  discussion,  held  good ;  nor  has  that  decision 
been  overruled.  The  indictment  in  Rex  v.  Eccles,{h)  stated  in  a  note  there, 
is  equally  general. 

There  have  not  been  wanting  occasions  when  learned  judges  have  ex 
pressed  regret  that  a  charge  so  little  calculated  to  inform  a  defendant  of 
the  facts  intended  to  be  proved  upon  him  should  be  considered  by  the  law 
as  well  laid.  All  who  have  watched  the  proceedings  of  courts  are  aware 
that  there  is  danger  of  injustice  from  calling  for  a  defence  against  so  vague 
an  accusation :  and  judges  of  high  authority  have  been  tesirous  of  restrain- 
ing its  generality  within  some  reasonable  bounds.  The  ancient  form,  how- 
ever, has  kept  its  place ;  and  the  expedient  now  employed  in  practice, 
of  furnishing  defendants  with  a  particular  of  the  acts  charged  upon 
*them,  is  probably  effectual  for  preventing  surprise  and  unfair  ^^^^^ 
advantages.  *• 

Doubts  have  also  been  expressed  how  far  an  indictment  for  conspiracy 
may  be  maintained  where  the  object  of  it  was  of  a  very  trivial  nature,  or 
where  the  whole  matter  might  be  thought  to  sound  in  damage,  not  in 
crime.  Lord  Eixenborough,  in  Rex  v.  Turner^  13  East,  228,  would  not 
permit  parties  to  be  convicted  of  a  conspiracy  for  effecting  so  slight  an 

(o)  The  fourth  and  fifth ;  see  p.  62,  ante. 

(&)  Note  (d)  to  Rex  v.  Turner^  13  East,  330 ;  8.  C.  note  (a)  to  Wimmare  v.  Gntnbankt 
WUles,  583;  I  Leach,  C.  L.  S74,  (4th  ed.) 
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objecl  as  a  trespass  by  following  the  game  on  another's  land.  The  same 
learned  judge,  in  Rex  t.  Pywelly  1  Stark.  N.  P.  C.  402,  stopped  the  case 
on  the  trial  of  an  indictment  for  a  conspiracy,  where  the  fraud  to  be  ac- 
complished appeared  to  be  such  as  would  more  properly  be  the  foundation 
of  a  civil  action  on  the  warranty  of  a  horse.  But,  if,  in  the  case  of  Rex 
V.  Turner^  13  East,  228,  the  meditated  injury,  instead  of  ending  wiih  a 
trespass,  had  been  planned  for  the  purpose  of  seizing  the  landowner,  or 
driving  him  from  the  country,  we  have  no  reason  to  think  that  the  learned 
judge  w*ould  have  condemned  an  indictment  for  a  conspiracy  to  effect  that 
object.  In  the  case  of  Rex  y.Pywellf  1  Stark.  N.  P.  C.  402,  the  acquittal 
was  directed,  not  because  an  action  might  have  been  brought  on  a  war- 
ranty, but  because  one  of  the  two  defendants,  though  acting  in  the  sale, 
was  not  shown  to  have  been  aware  that  a  fraud  was  practised.  His  lord- 
ship said  (<  that  no  indictment  in  a  case  like  this  could  be  maintained, 
without  evidence  of  concert  between  the  parties  to  effectuate  a  fraud." 
Lord  Tenterden  also  is  supposed  to  have  thrown  some  doubt  on  the  com- 
mon form  of  indictment  for  conspiracy  in  Rex  v.  Fowky  4  C.  &  P.  592 : 
•6*^1  ^^^  ^^®  indictment  there  departed  from  the  common  form,  •charg- 
-'  ing  a  conspiracy  « to  cheat  and  defraud  the  just  and  lawful  cre- 
ditors" of  F.,  but  not  saying  "  of  their  moneys,"  or  of  any  thing.  This 
objection  could  not  have  escaped  that  learned  judge,  though  two  others 
only,  and  those  less  weighty,  are  ascribed  to  him  by  the  reporter :  that  it 
does  not  state  what  was  to  be  done,  or  who  was  to  be  defrauded.  Even 
that  indictment,  however,  he  permitted  to  be  tried ;  and  the  defendants 
were  acquitted  for  want  of  evidence.  If  they  had  been  convicted,  and 
the  judgment  arrested,  the  case  of  Rex  v.  Gill^  2  B.  &  Aid.  204,  would 
have  remained  untouched.  Nor  does  Lord  Tenterden  say  anything  which 
indicates  his  dissatisfaction  with  it.  The  indictments  in  Rex  v.  Richard" 
soTij  1  Moo.  &  Rob.  402,  and  Regina  v.  Peckj  9  A  &  E.  686,  which  wei« 
held  bad,  were  satisfactorily  distinguished  in  the  argument  from  that  in 
Rex  V.  GUI,  2  B.  &  Aid.  204. 

The  case  was  moved  and  argued  for  misdirection,  as  well  as  in  arrest 
of  judgment,  inasmuch  as  the  jury,  it  was  said,  ought  to  have  been  told 
that  the  evidence  established  no  indictable  offence.  But  this  objection  is, 
in  fact,  the  same  as  that  already  stated,  on  which  we  have  observed.  The 
third  count  charged  a  conspiracy  to  cheat  the  prosecutor  of  his  moneys  in 
general  terms.  The  evidence  was,  in  effect,  that  the  prosecutor  was  told 
by  both  defendants  that  the  horses  in  question  had  been  the  property  of  a 
lady  deceased,  and  were  then  the  property  of  her  sister,  and  never  had 
been  the  property  of  a  horsedealer,  and  that  they  were  quiet  and  tractable, 
all  these  statements  being  absolutely  false,  and  the  defendants  knowing 
that  nothing  but  a  full  belief  of  their  truth  would  have  induced  the  prose* 
•fU1       ^^^OT  to  make  the  purchase,  as  he  'repeatedly  informed  them  that 

•    ^      he  wanted  the  horses  for  his  daughter's  use.     The  conspiracy  was 
made  out  to  the  entire  satisfaction  of  the  jury ;  and  its  object  was,  not  to 
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do  any  thing  innocent,  lawful  or  indiflerent,  but  to  cheat  the  prosecutor  of 
his  money  by  false  representations. 

The  fourth  and  fifih  counts  charged  directly  the  obtaining  of  the  money 
by  false  pretences.  The  evidence  was  that  the  defendants,  in  order  to 
induce  the  prosecutor  to  make  the  contract  of  purchase,  made  the  false 
pretences  aforesaid  respecting  the  horses  sold,  and  thereby  induced  him  to 
buy  and  part  with  the  price. 

A  general  question  seems  here  to  be  raised,  whether,  if  money  be  ob- 
tiined  through  the  medium  of  a  contract  between  the  defendant  and  the 
parfy  defrauded,  the  charge  of  false  pretences  can  be  sustained.  Questions 
approaching  this  have  been  raised  in  the  criminal  courts.  With  some 
plausibility,  the  thing  obtained  through  the  false  pretence  may  be  said  to 
be  the  contract  and  not  the  money  which. is  paid  in  fulfilment  of  it,  and 
which  the  party  is  probably  by  its  terms  liable  to  repay.  This  was  the 
ground  on  which  my  brother  Littledalc  directed  an  acquittal  in  Rex  v. 
CodringtoTiy  1  C.  &  P.  661.  But  that  decision  was  lately  much  doubted 
by  the  judges  with  reference  to  a  case  reserved  by  the  recorder  of  Lon- 
don.(a)  A  person  who  falsely  pretended  that  he  was  an  emigration  com- 
missioner thereby  induced  the  prosecutor  to  enter  into  contract  with  him, 
and  to  pay  him  under  it  a  sum  of  money.  An  objection  was  taken  that 
the  verbal  representations  could  not  be  received  in  evidence,  as  the  bar> 
gain  between  them  was  reduced  to  writing.  But  the  •recorder  rmtyp. 
admitted  the  evidence:  and  the  judges  unanimously  approved  of  ^ 
{^is  decision ;  and  the  conviction  was  held  good.  Hence  it  follows  that 
the  execution  of  a  contract  between  the  same  parties  does  not  securr  from 
punishment  the  obtaining  of  money  under  false  pretences  in  conformity 
with  that  contract.  Generally  speaking,  indeed,  there  would  be  little  satis- 
faction in  sueing  parties  guilty  of  such  proceeding.  But,  in  the  greater 
number  of  such  cases,  it  is  more  probable  that  a  contract  should  intervrne  in 
the  transaction  than  otherwise.  Though  many  breaches  of  contract  may 
be  of  such  a  nature  as  to  be  the  subject  of  an  action  and  not  of  any  crimi- 
nal proceeding,  it  is  clear  that  the  liability  to  an  action  cannot  of  itself 
furnish  any  ans\ver  to  an  indictment  for  fraud. 

We  think  that,  in  this  case,  the  two  ingredients  of  the  offence  of  obtain- 
ing money  under  false  pretences  were  proved  by  the  evidence.  The  pre- 
tences were  false ;  and  the  money  was  obtained  by  their  means.  These 
counts  therefore  are  good.(fr)  Rule  discharged. 

(a)  Begina  v.  Adamson^  2  Moo.  C.  C.  286,  seems  to  be  the  case  referred  to.  See  Rtx 
T.  Vrosdty^  2  Moo.  &  Robb.  17. 

(6)  For  the  ground  on  which  these  counts  were  abandoned  on  the  part  of  the  prose- 
ttition,  and  which  does  not  affect  the  principle  of  the  above  decision,  see  p.  52,  ante. 


The  QUEEN  v.  The  Inhabitants  of  EVENWOOD  and  BARONY. 
Reported,  3  Q.  B.  370. 
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MILWARD  V.  HIBBERT. 

(Motion  to  add  plea.) 
Reported,  3  Q.  B.  141,  note.(&) 


•66]  •The  QUEEN  v.  The  Churchwardens  and  Overseers  of  the  Poor  of 

the  Parish  of  CHELMSFORD. 

A  superintendent  constable,  appointed  for  a  division  comprehending  the  parish  of  C, 
tinder  stats.  2^3  Vict.  c.  93,  and  3  &  4  Vict.  c.  88,  expended  money  in  fees  to  the 
justices'  clerk  in  respect  of  vagrants  apprehended  in  the  parish  of  C.    The  parish, 
for  many  years  before  those  statutes  passed,  had  defrayed  such  expenses  when  in*  - 
curred  by  the  parish  constables. 

Held,  that  the  parish  was  liable  for  the  expenses,  inasmuch  as  stat  2  &  3  Vict.  c.  93, 
s.  8,  puts  such  constables  in  the  situation  of  parish  constables,  and  therefore  au- 
thority might  be  inferred,  from  the  previous  conduct  of  the  parish,  to  make  the  dis- 
bursements in  question. 

And  that  these  were  hot  to  be  deemed  extraordinary  expenses,  within  the  meaning  of  stat. 
2  &  3  Vict.  c.  93,  s.  18,  so  as  to  be  payable  by  the  division  under  stat.  3  &  4  Vict.  c.  88 

On  appeal  against  an  order  of  two  justices,  allowing  the  accounts  of 
John  May,  the  sessions  confirmed  the  order,  subject  to  the  following  case. 

The  appellants  were  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Chelmsford,  within  the  Chelmsford  division  of  the  county  of 
Essex.  The  respondent  was  a  superintendent  of  the  Essex  constabulary 
force,  appointed  for  and  acting  within  the  Chelmsford  division,  having 
been  appointed  such,  pursuant  to  stat.  2  &  3  yict.  c.  93,  (amended  by 
stat.  3  &  4  Vict.  c.  88,)  by  the  county  justices  at  quarter  sessions,  and  by 
them  sworn  in  as  constable.    The  account  in  question  was  as  follows. 

<(  The  account  of  John  May,  superintendent  constable,  appointed  for 
the  several  parishes  within  the  division  of  Chelmsford,  in  the  county  of 
Essex,  under  the  authority  of  2  &  3  Vict.  c.  93,  of  all  sums  expended  by 
him  on  account  of  the  parish  of  Chelmsford,  within  his  said  division,  for 
the  three  months  ending  30th  June,  1842,  kept  pursuant  to  18  G.  3,  c. 
19,  s.  4. 

<<  John  May,  Superintendent. 

«  1842.    Paid  justices'  clerk  fees  for  proceedings  against  the  following 

vagrants. 
«  April  1.     Richard  Waring,  a  vagrant,  7«." 
^^^,  *  (Then  followed  the  names  of  other  vagrants.) 

-'  <<  William  Hunting,  a  drunkard.  Is.  6(f." 

(Then  followed  the  names  of  other  drunkards.) 

The  whole  sum  amounted  to  IL  145.  6d. :  and  the  account  allowed  for 
1/.  lO^.,  received  for  fines  of  persons  convicted  of  drunkenness,  leaving  a 
balance  of  6/.  4^.  6d.  in  favour  of  May. 

The  above  account  was,  on  7th  July,  1842,  delivered  to  the  overseers 
of  the  parish  of  Chelmsford,  and  by  them  I^id  before  the  inhabitants  of 
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the  said  parish,  at  a  vestry  meeting  held  on  the  same  day ;  and  was  by 
the  said  inhabitants  disallowed. 

John  May,  then,  in  pursuance  of  stat.  18  G.  3,  c.  19,  produced  the 
book  containing  the  said  account  before  two  of  her  majesty's  justices  of 
the  peace  in  and  for  the  said  county  and  division,  giving  reasonable  notice 
to  the  overseers  of  the  poor  of  the  parish  of  Chelmsford  for  the  time  being: 
which  said  justices,  then,  after  examining  the  same,  settled  the  sum 
which  to  them  appeared  due  on  the  said  account,  and  signed  their  name» 
thereto,  and  then  subscribed  thereto  the  following  order  or  certificate. 

«  We,  two  of  her  majesty's  justices  of  the  peace  for  the  county  of  Essex, 
acting  in  and  for  the  division  of  Chelmsford,  having  examined  the  above 
account,  which  has  this  day  been  laid  before  us  by  the  above  named  John 
May,  do  hereby  certify  that  we  have  heard  and  determined  the  objection 
made  thereto  by  the  inhabitants  of  Chelmsford,  and  have  settled  the 
amount  due  thereon  to  the  said  John  May  at  the  sum  of  6/.  4s.  6(/." 

(Signed  by  the  two  Justices.) 
The  notice  and  grounds  of  appeal  were  as  follows. 
«  Take  notice,  that  we,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Chelmsford,  in  the  ^county  of  Essex,  finding  that       p«^ 
the  said  parish  is  aggrieved  by  the  determination  of,"  &c.,  (the       *- 
two  justices,)  «  by  which  was  allowed  a  certain  account  of  John  May,, 
superintendent  constable  appointed  for  the  several  parishes  within  the  di- 
vision of  Chelmsford  for  the  county  of  Essex,  under  the  authority  of  a' 
certain  act,"  &c.,  (2  &  3  Vict.  c.  93,) «« of  all  sums  alleged  by  him  to  have' 
been  expended  on  account  of  the  said  parish  of  Chelmsford,  within  his 
said  division,  for  the  three  months  ending  30ih  of  June  last  past,  kept 
pursuant  to  an  act,"  &c.,  (18  G.  3,  c.  19,)  <<  whereby  we,  the  said  over* 
seers,  under  the  said  last  mentioned  act,  became  liable  to  pay  the  same, 
and  which  said  account  was  on  the  7th  day  of  July  last  past  delivered  to> 
us,  the  overseers  of  the  said  parish,  and  by  us  laid  before  the  inhabitants, 
of  the  said  parish  at  a  vestry  meeting  holden  on  the  same  day,  and  by  the 
said  inhabitants  wholly  disallowed ;  da  intend,"  &c.,  (to  appeal  to  the  next- 
general  sessions  against  the  allowance ;)  <<  and  we  do  further  give  you 
notice  that  the  causes  of  such  appeal  are,  that  the  sums  contained  in  the' 
said  account  of  the  said  John  May  were  not  expended  by  him  in  doing  the 
business  of  the  said  parish ;  and  that  they  are  expenses  provided  for  by 
the  said  act  of  parliament  under  the  authority  of  which  the  said  John  May 
was  appointed  as  aforesaid,  and  by  a  certain  other  act  of  parliament, 
passed",  &c.,  (3  &  4  Vict.  c.  88;)  «  and,  lastly,  that  the  said  overseers  are 
not  liable  in  law  to  the  payment  of  the  said  account."    Dated,  &c.    Ad« 
dressed  to  the  two  justices,  their  clerk,  and  John  May.    Signed  by  the 
churchwardens  and  overseers  of  Chelmsford, 

For  many  years  prior  to  the  passing  of  stat.  2  &  3  Vict.  c.  93,  similar 
tccounts  had  been  charged  upon  *aad  paid  by  the  parish  officers       ^^^g 
of  Chelmsfordy  out  of  their  poor-rates ;  but,  during  that  time,  such       r 
VOL.  Y.  7  £ 
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persons  had  been  proceeded  against,  and  such  expenses  incurred,  by  parish 
constables  appointed  under  the  then  existing  laws.  The  question  for  the 
opinion  of  the  court  (reference  being  had  to  the  statutes  13  &  14  C.  2,  c. 
12;  18  G.  3,  c.  19 ;  1  G.  4,  c.  37 ;  3  G.  4,  c.  40 ;  5  G.  4,  c.  83;  1  &2 
W.  4,  c.  41  ;  2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  c.  88)  was,  whether 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Chelmsford 
were  liable  to  pay  the  account  in  question  out  of  the  rates  by  them  col- 
lected for  the  relief  of  the  poor  of  that  parish. 

In  last  Easter  term,(a) 

Edwin  James  and  T,  C,  Marsh  were  heard  in  support  of  the  order  of 
sessions,  and  Kellyj  Ryland  and  Waddingian  against  it.  The  course  of 
argument  appears  fully  from  the  judgment.-  Cur.  adv.  vuU. 

Lord  DcNMAN,  C.  J.,  in  this  vacation,  (June  29th,)  delivered  the  judg- 
ment of  the  court. 

This  was  an  appeal  against  the  order  of  two  justices,  under  stat.  18  G. 
3,  c.  19,  s.  4,  allowing  one  John  May  the  sum  of  6/.  4s.  6d,j  expended 
by  him  as  constable  in  doing  the  business  of  the  parish  of  Chelmsford,  as 
he  alleged. 

May  was  a  superintendent  constable  under  the  statutes  2&3Vict.  c.  93, 
find  3  &  4  Vict.  c.  88:  and  the  sums  in  question  had  been  paid  by  him 
^^.  for  the  fees  of  *the  justices'  clerks  in  respect  of  proceedings 
-'  against  vagrants  apprehended  in  the  parish  of  Chelmsford.  May 
was  superintendent  for  a  division  comprehending  several  other  parishes, 
as  well  as  that  of  Chelmsford. 

The  eighth  section  of  stat  2  &  3  Vict.  c.  93,  in  eflfect  puts  the  consta- 
bles appointed  under  that  act  in  the  same  position  as  parish  constables. 
It  is  stated  in  the  case  that  sums  so  expended  had  always  been  allowed  to 
the  parish  constables  prior  to  stat.  2  &  3  VicJt.  c.  93 :  and  we  are  of  opi- 
nion that  such  statement  is  sufficient  to  show  a  general  authority  from  the 
parish  officers  to  the  constables  to  make  such  necessary  disbursements. 

But  it  is  contended,  for  the  parish,  that  these  payments  come  within  the 
eighteenth  section  of  stat.  2  &  3  Vict.  c.  93,  which  provides  for  allow- 
ances to  constables  under  that  act  for  extraordinary  expenses  in  execution 
of  their  duties  beyond  their  fees  and  salaries;  which  allowances,  by  stat. 
3  &  4  Vict.  c.  88,(fr)  are  to  be  paid  by  the  division.  We  are  of  opinion 
that  these  sums  are  not  extraordinary  expenses,  within  that  section,  but  are 
the  common  and  ordinary  disbursements  necessary  for  relieving  the  parish 
from  the  burden  of  vagrants,  whoni  the  constables  are  bound  by  several 
provisions  of  the  vagrant  acts  to  apprehend  themselves,  or  to  receive  and 
take  charge  of  when  apprehended  by  others  ;  expenses,  therefore,  which 
the  constables  cannot  avoid.  They  are  manifestly  incurred  on  behalf,  and 
for  the  benefit,  of  the  parish^  and  in  doing  the  business  of  the  parish,  not, 
•f  the  division :  and  this  is  an  unworthy  attempt  by  the  parish  officers  of 

^      (a)  May  Sd,  1849.    Before  Lord  DenmaD,  C.  J.,  PattesoD,  and  Williams,  la. 
(^)8eea€0t8.8,a^3a. 
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Chelmsford  to  sliiA  from  tbemselres  an  expense^  which  properly  belongs 
to  *them  on  behalf  of  their  parish,  upon  other  parishes  included  ^^„^ 
in  the  division,  who  have  nothing  at  all  to  do  with  it.  *- 

The  cases  cited,  riz.  Rex  v.  Birdy  2  B.  &  Aid.  522,  and  Rex  v.  &w7fc, 
5  B.  &  Aid.  180,  are  entirely  distinguishable.  They  were  cases  of  ex- 
penses incurred  voluntarily,  and  not  in  doing  the  business  of  the  parish, 
as  these  are. 

For  these  reasons  we  are  of  opinion  that  the  order  of  the  court  of  quar* 
ttr  sessions  should  be  confirmed.  Order  of  sessions  confirmed. 
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Qnder  stats.  4  &  5  W.  4,  c.  76,  s.  73,  and  3  &  3  Vict  c.  85,  s.  1,  the  qaarter  sessions 
of  the  west  riding  of  Yorkshire  made  an  order,  reciting  that  the  parish  officers  of  a 
township  in  that  riding  had  applied  at  petty  sessions  for  an  order  of  maintenance, 
and  that  the  party  against  whom  the  application  was  made  had  declared  himself  de<* 
siroas  that  the  charge  shoald  be  determined  at  quarter  sessions ;  and  adjudging  that 
the  application  ^hould  be  dismissed,  and  the  parish  officers  pay  the  costs  of  oppos* 
ing  iu 

1.  Held  to  be  no  objection  to  the  order,  that  it  did  not  appear  when  the  child  was  born. 

SL  Admitted  that,  as  against  the  parish  officers,  it  must  be  intended  that  the  township 

,  supported  its  own  poor. 
.8.  iiddf  that  the  parish  officers  could  not  object  that  the  township  might  be  part  of  a 
union,  and  that  the  guardians,  if  so,  were  the  proper  parties  to  the  proceeding;  first* 
umble,  because  the  parish  officers,  who  were  the  applicants  for  the  order  of  mainte* 
nance,  must  be  presumed  to  know  the  fact;  secondly,  at  any  rate,  because,  in  the 
absence  of  any  allegation,  it  could  not  be  presumed  that  there  was  a  union  compre* 
bending  the  township. 

4.  and  5.  The  order  of  quarter  sessions  stated  that  the  township  above  mentioned  was 
situate  within  the  division  of  S.,  in  the  west  riding;  that  at  the  petty  sessions  holden 
at  Bamsley,  in  and  for  the  said  division  of  8.,  the  application  was  made  to  the 
justices  of  the  peace  holding  such  petty  sessions:  that  the  said  justices  adjourned  the 
bearing  to  a  certain  day :  and  that,  on  such  day,  the  party  appeared  before  the  justices 
in  petty  sessions  holden  at  Barnsley  aforesaid,  and  declared,  &c.  Heid,  that  it  suffi* 
ciently  appeared  that  the  justices  at  petty  sessions  were  justices  of  the  west  riding, 
and  that  Bamsley,  to  which  they  had  adjourned,  was  within  the  west  riding. 

C  The  order  did  not  show  that  any  application  had  been  made  for  the  costs.  Held  no 
objection,  inasmuch  as  it  appeared  that  the  parish  officers  had  applied  for  the  order 
of  maintenance. 

Pashley,  in  last  term,  obtained  a  rule  nisi  for  quashing  the  following 
order,  which  had  been  brought  up  by  certiorari. 

•West  Riding  of  Yorkshire  to  wit.  Ke  it  remembered  that,  at  ^^„^ 
the  Midsummer  general  quarter  sessions  of  the  peace  of  our  lady  *- 
the  queen,  holden  at  Skipton,  in  and  for  the  west  riding  of  the  county 
of  York,  on  Tuesday  the  29th  day  of  June^  in  the  fifth  year  of  the  reign, 
kc.j  A.  D.  1841,  before  Matthew  Wilson,  Esq.,  chairman,  Anthony 
Marsden,  clerk,  and  others  their  fellows,  justices  of  our  said  lady,  the 
queen  aforesaid,  to  keep  the  peace  of  our  said  lady  the  queen,  in  the 
i|»id    riding,  and  also  to   hear  and  determine  dirers  felomeSi  tre»» 
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passes  and  other  misdemeanors  committed  M^ithin  the  riding  aforesaid, 
that  same  sessions  of  the  peace  is  adjourned  by  the  justices  aforesaid  until 
Wednesday  the  30ih  day  of  June  in  the  year  aforesaid,  at  ten  of  the  clock 
in  the  forenoon  of  the  same  dav,  to  be  bolden  at  Bradford  in  and  for  the 
rrding  aforesaid,  to  do  further  as  the  court  there  shall  consider,  and  so 
forth :  and  on  the  said  Wednesday  the  30th  day  of  June  aforesaid,  in  the 
year  aforesaid,  the  same  general  quarter  sessions  of  the  peace  is  holden, 
by  the  adjournment  aforesaid,  at  Bradford  aforesaid,  in  and  for  the  said 
Riding,  before  John  Beswicke  Greenwood,  Esq.,  chairman,  Ellis  CunlifTe 
Lister,  Esq.,  and  others  their  fellows,  justices  of  our  said  lady  the  queen, 
assigned  to  keep  the  peace,  &c.,  (as  before,)  and  also  to  hear  and  deter- 
mine, &c.,  (as  before :)  at  which  said  general  quarter  sessions  of  the  peace, 
continued  and  holden  by  the  adjournment  aforesaid,  at  Bradford  aforesaid, 
in  and  for  the  said  riding,  on  the  said  Wednesday  the  30th  day  of  June 
aforesaid,  in  the  year  aforesaid,  before  the  justices  last  named,  that  same 
sessions  of  the  peace  is  further  adjourned  by  the  justices  last  named  until 
Monday  the  5th  of  July  in  the  year  aforesaid,  at  eleven  of  the  clock  in 
^^^.       the  ^forenoon  of  the  same  day,  to  be  holden  at  Rothcrham,  in  and 

^  for  the  riding  aforesaid,  to  do  further  as  the  court  there  shall  con- 
sider, and  so  forth :  and  on  the'said  Monday  the  5th  day  of  July  aforesaid,  in 
the  year  aforesaid,  the  same  general  quarter  sessions  of  the  peace  is  holden, 
by  the  adjournment  last  mentioned,  at  Rotherharo  aforesaid,  in  and  for  the 
said  riding,  before  William  Alderson,  clerk,  chairman,  Henry  Bowen 
Cooke,  clerk,  and  others  their  fellows,  justices  of  our  said  lady  the  queen 
assigned  to  keep  the  peace,  &c.,  (as  before,)  and  also  to  hear  and  determine, 
&c.  (as  before.)  At  which  said  general  quarter  sessions  of  the  peace,  continued^ 
and  holden,  by  the  adjournment  last  mentioned,  at  Rotherbam  aforesaid,  in 
and  for  the  said  riding,  on  the  said  Monday  the  5th  day  of  July  aforesaid, 
in  the  year  aforesaid,  before  the  justices  last  named :  Whereas  it  appears 
to  the  court  here  that  the  township  of  Ardsley,  in  the  west  riding  of  the 
county  of  York,  is  situate  within  the  division  of  Staincross  in  the  said 
west  riding,  and  that,  at  a  petty  sessions  holden  at  Barnsley,  in  and  for 
the  said  division  of  Staincross,  pn  the  28th  day  of  April  last,  the  church- 
wardens and  overseers  of  the  poor  of  the  said  township  of  Ardsley  did 
make  application  to  the  justices  of  the  peace  holding  such  petty  sessions 
for  an  order  upon  Matthew  Hirst  of  Barugh  in  the  said  riding,  farmer, 
whom  the  said  churchwardens  and  overseers  of  the  poor  then  and  there 
charged  with  being  the  putative  father  of  a  male  bastard  child,  bom  of 
the  body  of  Frances  Rolling,  single  woman  (which  said  child,  by  reason 
of  the  inability  of  the  said  mother  to  provide  for  its  maintenance,  had  be* 
come  chargeable  to  the  said  township  of  Ardsley  within  three  calendar 
m^A-\       months  before  the  making  of  such  ^application,)  to  reimburse  the* 

''  said  township  of  Ardsley  for  the  maintenance  and  support  of  the- 
aaid  male  bastard  child ;  and  whereas  it  further  appears  to  the  court  here* 
that  due  notice  of  the  intention  of  the  said  churchwardens  and  overseer^ 
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'cif  the  poor  of  the  said  township  to  make  the  said  application  was  given 
by  the  said  churchwardens  and  overseers  of  the  poor  of  the  said  township 
to  the  said  Matthew  Hirst  seven  days  before  the  holding  of  the  said  petty 
sessions ;  and  whereas  it  further  appears  to  the  court  here  that  the  said 
justices  did  adjourn  the  hearing  of  the  said  application,  on  account  of  the 
illness  of  the  said  Matthew  Hirst,  to  the  12th  of  May  last,  and  that,  on 
the  last  mentioned  day,  the  said  justices  did  further  adjourn  the  hearing 
of  the  said  application  on  account  of  the  continued  illness  of  the  said 
Matthew  Hirst  to  the  26th  day  of  May  last :  and  whereas  it  further  appears 
to  the  court  here  that,  on  the  same  26th  day  of  May  last,  the  said  Matihew 
Hirst  did  appear  before  the  justices  in  petty  sessions  holden  at  Barnsley 
aforesaid  on  the  said  last-mentioned  day,  and  did  declare  to  the  same  justices 
that  he  was  desirous  that  the  charge  should  be  heard  and  determined  at  the 
quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  west  riding, 
and  did  then  and  there  enter  into  a  cognisance,  with  two  sufficient  sureties, 
conditioned  personally  to  appear  at  the  quarter  sessions  of  the  peace  then 
next  ensuing,  namely,  at  these  sessions  now  held  by  adjournment  at  Ro- 
therham  aforesaid,  to  answer  the  said  charge,  and  to  abide  the  judgment  of 
the  court  of  such  sessions,  and  to  pay  all  the  costs  incurred  by  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  township  in  bringmg 
such   charge  before  this  court  of  quarter  sessions  in  case  the  court  should 
adjudge  him  *to  be  the  putative  father  of  such  child  ;  which  said       |.«^. 
recognisance  is  produced  in  court  here ;  and  whereas  it  further       '* 
appears  to  the  court  here  that  no  application  has  been  made  wi.h  respect 
to  the  said  bastard  child  to  any  court  of  general  quarter  sessions  under  the 
provision  of  an  act,  &c.,  (4  &  5  W.  4,  c.  76 ;)  and  whereas  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  township  of  Ardsley  now 
make  application  to  the  court  here  for  an  order  upon  the  said  Mathcw 
Hirst  to  reimburse  the  toid  township  of  Ardsley  for  the  maintenance  and 
support  of  the  said  male  bastard  child ;  and,  on  the  hearing  of  such  ap- 
plication,  it  appears  to  the  court  here  that  no  order  shall  be  made  upon  the 
said  Matthew  Hirst,  and  that  the  said  application  yhall  be  dismissed,  and 
that  the  said  churchwardens  and  overseers  of  the  poor  shall  pay  to  the  said 
Matthew  Hirst  his  costs  and  charges  in  opposirrg  the  said  application  :  It 
is  therefore  adjudged  by  the  court  here  that  the  said  application  be  dis- 
missed, and  that  the  churchwardens  and  overseers  of  the  poor  of  the  said 
township  of  Ardsley  do,  on  notice  of  this  order,  pay  or  cause  to  be  paid 
to  the  said  Matihew  Hirst  the  sum  of  14/.  4s.  6d,  for  his  costs  and  charges 
incurred  in  opposing  the  said  application. 

Sir  G.  ^.  Lewifij  in  last  term,  showed  cause.(a)  The  objections  ta 
this  order  will  be  the  following.  1.  That  it  *does  not  state  that  p«^- 
the  child  was  born  before  the  passing  of  stat  4  &  5  W.  4,  c.  76.       '- 

(a)  Jane  16th.   Before  Lord  Denman,  C.  J.,  Williams,  and  Coleridgff » Js.  Patteson,  X, 
luul  \e(i  the  court.        • 
Tbe  followinsr  list  of  objectioos  was  handed  to  the  court* 
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That  IS  immaterial  to  the  jurisdiction.  The  parish  officers  have  set  th6 
proceeding  on  foot,  and  are  not  entitled  to  resist  the  payment  of  costs  on 
the  ground  that  the  facts  do  not  warrant  the  course  they  have  taken.  2. 
That  it  does  not  appear  that  the  township  of  Ardsley  supports  its  own 
poor.  But  the  application  is  made  by  parties  assuming  to  be  the  over- 
seers of  the  poor  of  the  township ;  and  they  cannot  be  allowed  to  dispute 
the  facts  essential  to  that  character.  3.  That  it  does  not  appear  but  thqt 
the  township  is  within  a  union,  in  which  case  the  proper  parties  to  mak^s 
the  application  would  be  the  guardians.  That  objection  is  open  to  th^ 
saine  answer  as  the  preceding.  And,  further,  in  the  absence  of  any  state* 
ment  on  the  subject,  it  will  not  be  presumed  that  a  union  was  created.  4. 
_^^  and  5.  That  it  *does  not  appear  that  the  proceedings  at  petty 
^  sessions  were  within  the  west  riding,  nor  that  the  justices  before 
whom  those  proceedings  were  instituted  were  justices  of  the  west  riding. 
That  is  a  mere  misprision  of  the  officer  who  drew  up  the  order  from  the 
minute  :  such  an  order  of  petty  sessions  indeed  is  usually  not  drawn  up 
at  all ;  and  the  clerk  to  the  justices  might  have  returned  that  usage  to  a 
certiorari. 

Pashleyj  contra.  1.  If  the  child  was  not  bom  since  stat.  4  &  5  W.  4, 
c.  76,  came  into  operation,  the  quarter  sessions  had  no  power,  by  stat.  8 
&  3  Vict.  c.  85,  to  make  this  order.  A  question  something  like  this  aros^ 
in  Untoin  v.  Si.  Qtdntin,  11  M.  &  W.  277,  on  stat.  2  &  3  Vict.  c.  29,  but 
was  not  expressly  decided  upon.  That  the  order  must  show  all  pointp 
raising  the  jurisdiction  appears  from  Regina  v.  The  Justices  of  Hampshire^ 
9  Dowl.  P.  C.  171 ;  Regina  v.  The  Guardians  of  Hartley  Wintney  Union^ 
1  Q.  B.  677 ;  Regina  v.  The  Guardians  of  The  Huddersfield  Union,  (a)    2, 

1.  That  it  does  not  appear  by  the  order  that  the  bastard  therein  named  was  bon^ 
since  the  passing  of  stat.  4  &  6  W.  4,  c,  76. 

8.  That  it  does  not  appear  by  the  order  that  the  township  of  Ardsley  is  a  parish  within 
Mat.  2  &  8  Vict.  c.  85. 

3.  That,  by  slat.  2  A;  3  Vict  c.  85,  the  authority  to  apply  for  such  order  is,  in  the  first 
instance,  given  to  the  guardians  of  the  parish,  or  of  the  union  in  which  such  parish 
may  be  situate,  and  to  the  overseers  only  if  there  be  no  such  guardians ;  and  that  the 
present  ordef  is  therefore  bad  for  not  showing  that  there  were  no  such  guardians  of  the 
township  of  Ardsley,  and  that  that  township  was  not  situate  In  a  union. 

4.  That  it  does  not  appear  by  the  said  order  where  the  justices,  who  are  said  on  tho 
I2th  of  May  to  have  adjourned  "the  said  application"  to  the  26ih  of  May,  were  assem* 
bled  on  the  said  12th  of  May  when  they  so  adjourned  the  same;  and  that  it  does  not 
even  appear  by  the  said  order  in  what  county  or  riding  the  said  justices  so  on  the  12th 
of  May  adjourned  the  said  application. 

5.  That  the  petty  sessions,  stated  in  the  order  to  have  been  holden  at  Barnsley  on  the 
96ih  day  of  May,  do  not  appear  to  have  been  so  holden  in  pursuance  of  any  previous 
adjournment;  that  they  do  not  appear  to  have  been  so  holden  either  in  the  division  of 
Staincross,  or  in  the  west  riding  of  Yorkshire ;  that  it  does  not  appear  before  what 
justices,  wjielher  justices  of  the  peace  or  otherwise,  the  same  were  so  holden;  and  that 
it  does  not  appear  that  any  one  then  and  there  made  any  application  whatever  for  any 
order  00  the  said  Matthew  Hirst. 

(a)  In  this  case  a  rule  for  quashiLg  an  order  was  made  absolute  in  last  Easter  term, 
(April  26ih,  before  Lord  Denman,  C.  J.,  Patteson,and  Williams,  Js.,)  on  the  ground  that 
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The  next  objection  may  perhaps  be  answered  by  the  fact  of  the  applica- 
tiOD  being  made  by  the  officers  of  Ardsley,  and  is  therefore  not  pressed. 
3.  If  the  paridi  officers  of  Ardsley  were  not  the  proper  parties  to  the  ap* 
plication,  this  is,  in  eflect,  an  order  against  strangers,  which  the  sessions 
had  no  power  to  make.  4  &  5.  The  next  objections  go  at  once  to  the 
jurisdiction.  Every  thing  ought  to  appear  which  is  necessary  to  authorize 
the  proceedings  at  petty  ^sessions;  for,  if  they  were  coram  non  p^^o 
judice,  the  quarter  sessions  had  no  jurisdiction  ;  Si*  Jficholaa  v.  ^  • 
81.  Helens^  2  Salk.  472 ;  Brook  v.  Jenney,  2  Q.  B.  265  ;(a)  Slowel  v.  Lord 
Zouch,  Plowd.  353,  376 ;  Ri^gina  v.  Wymondham^  2  Q.  B.  541 ;  Regina  ▼. 
Sherhurnj  2  Q.  B.  545,  note  (a).  iZegina  v.  The  Guardians  of  Ike  Hud" 
dersfield  Union^  ante,  p.  77,  note  (a),  also  supports  this  objection.  The 
justices  at  petty  sessions  do  not  appear  distinctly  to  have  even  acted  in 
the  west  riding:  indeed  it  does  not  appear  at  all  that  they  were  justice 
of  the  riding;  no  jurisdiction  therefore  is  shown;  Regina  y,  Uplin,  Ca. 
Sett.  &  Rem.  19;  Rex  v.  OidUm^  2  Sess.  Ca.  73;  Rex  v.  Dobbyn,  2  Salk. 
474.  The  adjournment  of  the  petty  sessions  is  not  shown  to  have  been 
made  to  a  place  within  the  district  in  which  the  justices  of  the  petty  ses- 
sions had  jurisdiction.  It  is  true  that,  where  jurisdiction  once  appears, 
presuaiptions  will  be  made  in  favour  of  the  correctness  of  the  proceedings. 
But  such  presumptions  are  not  admissible  for  the  purpose  of  showing 
jurisdiction  ;  Rex  v.  HulcoUj  6  T.  K.  5S3 ;  Rex  v.  Jill  Saints,  Southampton^ 
7  B.  &  C.  785,  790  ;(ft)  Regina  v.  Take,  8  A.  &  E.  227,  233;  Christie  vl. 
Vntoinj  II  A.  &  E.  373 ;  JZear  v.  Burridge,  3  P.  W.  439,  496.  An  objec- 
tion of  this  kind  is  not  cured  by  the  appearance  of  the  parties ,  Lawrence 
V.  WUUockf  11  A.  &  E.  941,  and  the  cases  there  cited ;  Smith  v.  Brown^ 

5  M.  &  \y.  851 ;  ^Uen  v.  Pink,  4  M.  &  W.  140 ;  Edge  v.  Shaw,  2  C,  M. 

6  R.  415 ;  S.  C.  5  Tyrwh.  I127.(e)  Cur.  adv.  vult. 
*Lord  Devmak,  C.  J.,  in  this  vacation,  (June  29th,)  delivered       |._^ 

the  judgment  of  the  court  ^ 

This  case  comes  before  us  upon  a  return  to  a  writ  of  certiorari,  whereby 
a  certain  order,  made  by  the  Court  of  Quarter  Sessions  for  the  west  riding 
of  the  county  of  York,  is  removed  into  this.  By  that  order  it  appears  that 
the  parties  who  have  sued  out  the  certiorari  (the  churchwardens  and  over- 
seers of  the  township  of  Ardsley  in  the  said  riding)  made  an  application 
to  justices  at  petty  sessions  against  one  Matthew  Hirst,  the  putative  father 
of  a  bastard  child,  to  compel  him  to  reimburse  them  certain  costs  and 
charges  incurred  by  maintaining  the  said  bastard  ;  that  the  said  M.  Hirst 
was  desirous  that  the  charge  should  be  heard  at  the  quarter  sessions ;  an(i 
that  the  case  was  transferred  to  such  sessions  accordingly.    Several  ad* 

fbe  jnsttees  making  an  order  at  petty  sessions  in  the  west  riding  were  not  shown  by 
the  order  to  have  been  justices  of  the  riding.  Pickering  showed  cause ;  Pasbley  sa^ 
ported  the  rule.    It  has  not  been  thoaght  necessary  to  report  the  case. 

(o)  See  Regina  v.  Jiariin,  note  (a)  to  Taylor  v.  CUmson,  3  Q.  B.  1037. 

(*)  See  Ta^Ar  v.  Cfe/iuon,  8  Q.D.  087, 10S6.  ^ 

•    (e)6eeM^ginm7.f%eJiulimofWii$,l9A.AE.r9^ 
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'  jouraments  of  tne  said  quarter  sessions  are  stated,  until  the  5tfa  of  Juljr, 
on  which  day  the  quarter  sessions  are  stated  to  have  been  holden  at  Ro* 
therham,  <«  in  and  for  the  said"  west  <<  riding."  It  further  appears,  that, 
at  such  sessions,  an  application  was  made  by  the  said  officers  of  Ardsley 
against  the  said  Hirst;  and  that,  upon  the  hearing  thereof,  the  court  ad- 
judged that  no  order  should  be  made  upon  the  said  Hirst,  but  that  the  said 
officers  of  Ardsley  (the  then  applicants)  should  pay  to  the  said  Hirst  a 
certain  sum  for  his  costs  and  charges. 

And  to  this  order,  which  is  fully  set  out  in  the  return,  several  objections 
on  behalf  of  the  said  officers  of  Ardsley  have  been  made. 

The  first  in  order  was  that  the  guardians  of  the  poor,  where  there  are 
such,  are  the  proper  parties  to  make  such  an  application,  and  that  it  ought 
to  have  been  shown  that  there  are  none  such  for  Ardsley,  to  give  authority 
mooi  *t^  ^hc  churchwardens  and  overseers  to  apply.  To  this  objection, 
^  made  by  the  same  persons  who  applied  for  the  order ^  it  might, 
perhaps,  be  enough  to  answer  that  they  must  be  presumed  to  have  been 
acquainted  with  the  state  of  the  township  of  which  they  were  the  officers, 
and  whether  it  formed  a  part  of  any  union  or  not.  But,  further,  it  does 
not  appear  on  the  face  of  the  order  that  Ardsley  was  an  associated  town- 
ship ;  and  we  ought  not  to  make  an  inference  that  it  is,  in  order  to  give 
effi?ct  to  this  objection,  supposing  it  to  be  well  founded. 

It  was  also  objected  that  a  certain  adjournment  of  the  Court  of  Quarter 
Sessions,  which  is  stated  to  have  taken  place  on  the  12th  May,  1841,  does 
not  appear  to  have  been  made  by  justices  of  the  west  riding,  or  (which  is 
pretty  much  the  same  objection  put  in  another  shape)  that  such  adjourn- 
ment was  made  in  the  said  west  riding.  We  think,  however,  that  these 
.things  do  sufficiently  appear.  And,  first,  it  may  be  asked  why  the  language 
of  the  order  should  be  tortured  for  the  purpose  of  giving  to  it  a  meaning 
.which  would  render  it  doubtful  whether  certain  places  therein  named,  viz* 
Bradford,  Skipton,  Rotherham,  and  Barnsley,  are  situate  in  the  said  west 
riding  or  in  the  counties  of  Cumberland  or  Cornwall.  But  the  whole  order 
must  be  taken  together ;  and  Barnsley,  when  first  mentioned,  is  described 
as  being  in  the  division  of  Staincross,  which  division  has  immediately 
before  been  described  as  being  in  the  west  riding.  Then,  as  to  the  jus- 
tices, they  are  described  as  justices  of  the  peace  «<  holding  such  petty  ses« 
'Stons ;"  and  (referring  back,  as  the  word  <(  such"  requires,)  we  find  the 
petty  sessions  to  have  been  (<  in  and  for  the  said  division  of  Staincross," 
which,  as  we  have  already  seen,  is  itself  stated  to  be  in  the  west  riding, 
^R\^  '^^^  holding,  therefore,  of  the  *petty  sessions  a/  Barnsley  on  the 
^  12th  of  May,  and  the  adjournmentyrom  Barnsley,  as  is  in  the  order 
stated,  does  appear  to  have  been  made  within  the  limits  of  the  said  west 
riding,  and  by  justices  thereof. 

Another  objection  was  that,  at  the  Court  of  Quarter  Sessions  awarding 
costs  against  the  now  complaining  party,  it  does  not  appear  that  any  ap» 
plication  of  any  sort  was  made  to  such  court  by  any  party.    We  are  not 


5  Adolphus  &  Ellis,  N.  S.  81 

'sure  ivbether  this  (though  certainly  one  of  the  written  objections  furnished 
to  the  court)  was  persisted  in  on  the  argument.  But,  be  this  as  it  may,  a 
reference  to  the  order  gives  an  answer  to  it ;  for  an  application  by  the 
churchwardens  and  overseers  of  the  township  of  Ardsley  against  the  said 
Hirst  is  stated,  before  the  adjudication  of  the  Court  of  Quarter  Sessions  in 
his  favour  and  against  the  parlies  who  now  object  to  the  order. 
Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged.(a) 

(a)  See  note  to  this  case,  p.  163,  pott 


HAYES  V.  CAULFIELD. 

In  an  action  against  the  acceptor  of  a  hill  of  exchange  endorsed  by  A.,  the  drawer  and 
payee,  to  B^  B.  to  C,  and  C.  to  plaintiff,  who  appears  to  he  a  bon&  fide  holder,  the 
defendant,  on  a  plea  that  A.  did  not  endorse  to  B.,  cannot  offer  evideace  that  A.  de« 
livered  the  bill  to  B.  for  a  specific  purpose,  and  not  to  be  negotiated,  and  that  B.  frauda- 
leoily  negotiated  it 

AssiTMPsrr.  The  declaration  stated  that  A.  Allison,  on,  &c.,  made  his 
bill  of  exchange,  &c.,  and  directed  the  same  to  defendant,  and  thereby 
required  him  to  pay  to  the  order  of  the  said  A.  Allison,  &c.,  and  defendant 
accepted  the  said  bill ;  and  the  said  A.  Allison  endorsed  the  same  to  G. 
Winch,  who  endorsed  to  Lacy,  who  endorsed  to  plaintiff:  promise  by 
defendant  to  pay  plaintiff,  &c. 

*Pleas.    1.  lliat  defendant  did  not  accept,  &c.    2.  That  the       p^^^. 
said  A.  Allison  did  not  endorse  the  said  bill  of  exchange  to  the       ^ 
said  G.  Winch,  in  manner  and  form,  &c.     3  and  4.  That  Winch  did  not 
endorse  to  Lacy,  and  that  Lacy  did  not  endorse  to  plaintiff,  in  manner  and 
form,  &c.    Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  after 
Trinity  term  1842,  the  acceptance  and  the  handwriting  of  the  endorse* 
ments  were  proved.  There  was  some  evidence  that  the  plaintiff  bad  given 
Talue.  The  defendant's  counsel  proposed  to  prove,  in  support  of  the 
second  plea,  that,  although  Allison,  the  payee,  had  endorsed  his  name  on 
the  bill,  he  had  delivered  it  to  Winch,  the  second  endorser,  to  be  dis* 
counted  and  not  to  be  negotiated,  and  that  Winch  had  endorsed  and  trans- 
ferred it  in  fraud  of  Allison ;  and  therefore  that,  as  between  Allison  and 
Winch,  tliere  had  been  no  endorsement  completed  by  delivery.  Marston 
y.AUen^  8  M*  &  W.  494,  was  cited.  The  learned  judge  rejected  the 
evidence ;  and  a  verdict  was  given  for  the  plaintiff.  In  Michaelmas  term 
1842,  a  rule  nisi  was  obtained  for  a  new  trial. 

Butt  now  showed  cause.  It  may  be  admitted  that  endorsement,  in  the 
proper  legal  sense,  requires  not  merely  writing  the  party's  name  on  the 
bill,  but  a  valid  delivery  also.  That  is  the  efiect  of  Marston  v.  Mlen^  8 
|d.  &  W.  494 ;  but  here  the  iacts  are  different.    [Coleridge,  J.  There 
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was  nothing  to  implicate  the  plaintiff  in  the  misconduct  of  Winch:  that 
/was  the  difficulty  I  bad  in  applying  the  case  of  Marston  v.  Alkn^  8  M.  fc 
_^.       W.  494.]    And  there  *was  between  Winch  and  the  plaintiff  aii 

^  intermediate  party,  Lacy,  who  held  bona  fide.  The  allegations 
of  endorsement  in  the  declaration  were  satisfied  in  the  first  instance  by 
mere  proof  of  writing  the  name  and  delivering  the  bill.  If  the  defendant 
wished  to  show  that  any  one  of  the  alleged  endorsements  did  not  operate 
as  such,  because  the  bill  was  handed  over  for  a  specific  purpose,  and 
transferred  in  fraud  of  that  purpose,  he  should  have  pleaded  specially. 
Marston  v.  Aliens  8  M.  &  W.  494,  differs  from  the  present  case,  because 
there  the  bill  never'  was  in  fact  delivered  to  any  person  as  endorsee.  It 
was  endorsed  in  blank,  and  transferred,  for  safe  custody  only,  to  the  per- 
son  from  whom  the  second  endorser  received  it.  The  distinction  drawn 
by  Lord  Dknman,  C.  J.,  in  Adams  v.  Jones^  12  A.  &  £.  455,  bears  upon 
this  point.  «« A  bill  may  be  endorsed  to  a  party  in  two  ways ;  either  by  a 
special  endorsement,  making  it  payable  to  that  party ;  or  by  a  blank  en- 
dorsement, and  delivery  to  that  party.  In  the  latter  way,  at  all  events,  if 
not  in  the  former,  the  bill  must  be  delivered  to  the  party  as  endorsee,  in 
order  to  constitute  an  endorsement  to  him."  Here  it  may  be  taken  that 
the  bill  was  delivered  to  W^inch  as  endorsee;  and  if  Winch  fraudulently 
endorsed  it  over  (which  ought  to  have  been  pleaded)  the  plaintiff  was  no 
party  to  such  fraud. 

Knowks^  contra.  The  declaration  alleges  that  Allison  endorsed  to 
Winch ;  the  second  plea  is,  that  Allison  did  not  endorse.  That  called 
upon  the  plaintiff  to  prove,  not  merely  what  was  proved  here,  that  Allison 
•Ad1       ^rote  his  name  on  the  back  of  the  bill  and  delivered  it  to  *  Winch} 

^  as  a  person  might  give  his  servant  a  bill  to  be  carried  to  the 
banker's,  but  that  it  was  delivered  with  an  intention  to  pass  some  interests 
Gogfferley  v.  Cutkbertj  2  New  Rep.  170;  Cranch  v.  White,  1  New  Ca.  414, 
snd  Brind  v.  Hampshire,  1  M.  &  W.  365 ;  S.  C.  Tyr.  fc  G.  790,  show  that 
a  bill  delivered  over  for  a  specific  purpose  only  is  not,  in  a  legal  sense,' 
endorsed,  though  it  have  a  formal  endorsement.  It  is  true  that  the  facts 
in  Marston  v.  Allen,  S  M.  &  W.  494,  were  different  from  those  of  the 
present  action ;  but  the  case  turned  upon  the  question  what  was  meant  by 
the  term  «<  endorsed"  in  the  declaration ;  and  Alderson,  B.,  in  delivering 
the  judgment  of  the  court,  said :  <»  It  appears  to  us  that  the  new  rules  of 
pleading  have  really  nothing  to  do  with  this  question.  The  only  point  for 
us  to  consider  is  this-^what  in  point  of  law  is  the  endorsement  of  the  bill 
denied  by  the  plea  on  this  record.  We  have  to  decide  whether,  if  the 
laets  opened  by  the  defendant  had  been  fully  proved,  my  learned  brother 
ought  to  have  directed  the  jury  that  this  bill  had  not  been  endorsed  by 
John  Harrop.  If  the  endorsement  denied  by  this  plea  simply  means  the 
writing  of  the  name  of  John  Harrop  on  the  back  of  the  bill,  the  plaintiff  i| 
light ;  for  these  facts  have  no  tendency  to  disprove  that  proposition :  or, 
if  it  means  such  an  act  of  writing  on  the  bill,  followed  by  the  bill  being 
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afterwards  under  any  circumstances  in  the  hands  of  a  holder,  then  also  tlie 
Terdict  ought  not  to  be  disturbed.  But  we  think  neither  of  these  prop^f 
sitions  can  be  sustained  in  point  of  law."  (Knowles  then  proceeded  to 
argue  that  the  evidence  did  not  show  a  giving  of  consideration  by  the 
plaintiff.) 

*Lord  Dekman,  C.  J.  Under  the  circumstances  of  this  case  I  .^^^ 
think  the  plaintiff  proved  as  much  as  he  was  bound  to  prove.  ^ 
The  last  of  several  endorsees  brings  an' action  on  the  bill.  The  defendattt 
pleads  that  an  intermediate  party  between  the  plaintiff  and  the  payee  «<  did 
not  endorse."  The  only  meaning  that  plea  can  have  is  to  call  in  question 
the  handwriting  of  the  endorser.  If  the  dispute  were  between  an  endorsee 
and  his  immediate  endorser,  it  might  be  expected  that,  on  such  a  plea,  the 
plaintiff  should  be  prepared  for  the  question  whether  or  not  the  transfer  of 
the  bill  was  for  a  purpose  consistent  with  the  intention  of  the  prior  en- 
dorser :  but  that  is  not  so  where  the  plea  goes  no  farther  than  to  deny  the 
endorsement  of  an  intermediate  party.  No  suspicion  is  thrown  on  the 
plaintiff  here ;  and  it  seems  to  me  that  without  question  the  defendant  was 
liable. 

WiELiAMs,  J.,(a)  concurred. 

CoLKRi  DGE,  J.  There  was  a  prima  facie  case  for  the  plaintiff.  The 
evidence  offered  would  have  raised  no  suspicion  as  to  him ;  and  ther^ 
was  proof,  though  slight,  that  he  had  given  consideration.  As  the  pro- 
posed evidence  would  have  borne  only  upon  the  conduct  of  a  prior  party, 
the  case  stands  clear  of  the  decision  in  Marston  v.  Allen^  8  M.  &  W.  494 ; 
and,  reserving  the  right,  whenever  such  a  question  arises,  of  considering 
whether  all  that  was  said  in  that  case  can  be  sustained,  I  think  the  plain-* 
tiff  here  is  entitled  to  retain  the  verdict.  Rule  discharged. 

(a)  PattesoD,  J.,  had  left  the  court. 


*86  Halstead  r.  Skelton-  T.  V.  1843. 


•86]  •IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench) 
HALSTEAD  v.  MARY  SKELTON. 

-^^ce  Stat  1  dc  2  G.4,  c  78,  if  the  drawee  of  a  bill  drawn  without  special  direction  as  tc 
place  of  payment  accepts  it,  payable  at  a  particular  place  (witboat  any  additional 
words,)  he  undertakes  thereby  to  pay  the  bill  at  maturity,  when  presented  at  that 
^lace,or  to  himself:  if  he  accepts,  payable  at  such  place  **and  not  otherwise  or  else- 
where," he  undertakes  to  pay  it  at  maturity,  if  presented  at  that  place,  but  not  other- 
wise. And,  if  a  declaration  by  endorsee  against  acceptor  of  such  a  bill  states  that  be 
accepted  it  ''payable  at  C.  and  Co*s.,  bankers,"  and  that  defendant  promised  to  pay  it 
*<  according  to  the  tenor  and  effect  thereof,"  it  will  be  understood  that  the  bill  is  pleaded 
according  to  its  legal  effect;  but  that  does  not  imply  that  the  bill  is  made  payable  at 
the  bankers*  only ;  and  therefore  the  declaration  need  not  state  a  presentment  there. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  William  Har- 
land,  on,  &c.,  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  defendant,  and  thereby  required  defendant  to  pay  to  the  order  of  the 
said  W.  H.  the  sum  of  66/.  1 1^.  for  value  received,  four  months  after  the 
date  thereof,  which  period  had  elapsed,  &c.,  <<  and  the  defendant  then 
accepted  the  said  bill,  payable  at  Messrs.  Cunliflfe  and  Co's.,  bankers, 
London."  Averment  that  W.  H.  endorsed  to  plaintiff,  and  that  defend- 
ant <<  then  promised  the  plaintiff  to  pay  her  the  said  bill  according  to  the 
tenor  and  effect  thereof,  and  of  the  said  acceptance  and  endorsement." 

The  defendant  demurred,  assigning,  as  a  ground,  that,  although  it 
appears  by  the  first  count  that  the  bill  therein  mentioned  was  specially 
uccepted  by  the  defendant,  and  by  him  made  payable  at  Messrs.  Cunliffe 
and  Go's.,  bankers,  London,  yet  it  is  not  averred,  nor  does  it  appear  from 
the  said  count,  that  the  said  bill  was  ever  presented  at  Messrs.  Cunliffe 
and  Co.'s  for  payment,  according  to  the  terms  of  the  said  acceptance 
Another  ground  assigned  was,  that  the  defendant  was  not  stated  to  have 
bad  notice  of  the  endorsement. 

^j^-  •On  motion  in  the  Bail  court,  in  Trinity  term,  1842,  the  de- 

^  murrer  was  set  aside  as  frivolous  ;(a)  and  the  plaintiff  afterwards 
signed  judgment  by  default.  The  defendant  then  brought  error  in  the 
Exchequer  Chamber,  assigning,  as  error,  <«  that  the  first  count  of  the  said 
declaration,  and  the  matters  therein  contained,  are  not  sufficient  in  law  for 
the  said  M.  S.  to  have  or  maintain  her  aforesaid  action,"  &c.  Joinder  in 
error. 

The  case  was  argued  in  this  yacation.(6) 

Martin  for  the  plaintiflT  in  error,  defendant  below.  The  first  count  is 
bad  in  substance,  because  it  does  not  state  a  presentment  at  the  place 

(a)  SkeUon  ▼.  HaUtead,  8  Dowl.  P.  C.  N.  B.  60. 

lb)  June  16th.  Befora  Tindal.  C.  J.,  Coltman,  Erskioa,  aud  Maala,  Jsn  Parke  aad 
Boire,Bs. 
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where  the  bill  was  made  payable,    llie  avennent  that  the  defendant  <<  ac-» 

cepted  the  said  bill,  payable  at  Messrs.  CunlitTe  and  Co.'s,  bankers,  Lon-. 

don,"  must  be  taken  to  state  the  legal  eflect  of  the  acceptance.    The  rule 

is  that  <<  things  are  to  be  pleaded  according  to  their  legal  effect  or  opera*. 

tion ;"  Stephen  on  Pleariing,  428,  5th  ed.  Jlfoore  y.  The  Earl  of  Plymouthy 

3  B.  &  Aid.  66,  there  cited,  shows  that,  if  the  substance  of  a  document  be 

stated  in  pleading,  the  court  will  assume  that  its  legal  efiect  is  no  other 

than  that  set  forth.     Now  the  wonls  here  used,  <«  accepted"  <<  payable  at'* 

&c.,  received  a  judicial  construction  in  Rawe  y.  Youngs  2  Brod.  &  B.  165^ 

and  were  there  held  to   import,  legally,  a  qualified  and  not  a  general 

acceptance ;  therefore  the  present  declaration  sets  forth,  as  the  defendant's 

contract,  an  undertaking,  as  acceptor,  to  pay  the  bill  when  presented  at  a 

certain  place.     Stat.  1  &  2  G.  4,  c.  78,  s.  1,  enacts  <<  that  if  any  person  shall 

accept  a  bill  of  exchange,  payable  at  *the  house  of  a  banker  or       .^^ 

other  place,  without  further  expression  in  his  acceptance,  such       *• 

acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents  and  purposes, 

a  general  acceptance  of  such  bill ;  but  if  the  acceptor  shall  in  his  accept- 

ance  express  that  he  accepts  the  bill,  payable  at  a  banker's  house  or  othei 

place  only,  and  not  otherwise  or  elsewhere,  such  acceptance  shall  be 

deemed"  «« a  qualified  acceptance  of  such  bill."     This  provision  relates  to 

the  form  of  an  acceptance,  and  decides  only  what  words,  written  on  a  bill,. 

diall  be  evidence  that  the  acceptor  contracted  specially  to  pay  at  a  par« 

ticular  place;  it  does  not  alter  the  effect  of  words  used  in  a  declaration, 

when  the  plaintiff  avers  that  the  defendant  accepted  «<  payable  at,"  &c. 

The  expression,  so  used,  implies  that  the  defendant  accepted  in  such  a 

way  as  to  make  the  bill  payable  not  generally  but  at  the  specified  place. 

[Maule,  J.   If  it  was  a  foreign  bill  the  acceptance  may  not  have  been 

written  upon  it.]     If  it  was  not,  Rowe  v.  Yottng^  2  Brod.  &  B.  165,  might. 

still  apply ;  if  it  was,  the  declaration  must  be  taken  to  mean  that  the  ac* 

ceptance  had  the  words  <«  and  not  otherwise  or  elsewhere."    The  decision 

of  WiGHTMAN,  J.,  in  Skeltan  v.  Hahleadj  2  Dowl.  P.  C.  N.  S.  69,  was 

against  the  present  objection ;  but  the  authority  there  relied  upon  in  argument 

^as  Fayle  v.  Bird^  6  B.  &  C.  531,  in  which  case  the  decision  was  given  with 

doubt,  and  on  the  authority  of  Selby  v.  Eden^  3  Bing.  6 11, (a)  where,  the  bill 

being  made  payable  to  the  drawer's  order  in  London,  it  was  held  that  an 

endorsee  might  recover  against  the  acceptor  without  averring  or  proving 

*a  presentment  in  London.     But  the  law  on  this  point  is  more       _^ 

truly  laid  down  in  GUA  v.  Mather,  2  Cro.  &  J.  254 ;  S.  C.  2  Tyr.       ^  ^ 

189,(6)  and  is  further  explained  by  Parla  v.  Edge,  1  Cro.  &  M.  429 ;  S.. 

C.  3  Tyr.  364.    The  meaning  of  a  «  general  acceptance"  appears  to  have 

(a)  In  that  case*  the  coansel  opposing  the  rule  made  two  points,  one  independent  of 

(he  efleet  of  the  statute,  the  other  npon  the  statate.    The  coansel  in  support  of  the 

nUe,  after  argniog  the  former,  was  stopped  as  to  the  latter*    But  the  court,  after  time 

taken,  discharged  the  rule  on  the  latter  only.    (From  the  notes  of  counsel  engaged  in 

the  cause.) 
■'  (*)  8ee  Lyon  r.HoU,  6 M. A  W.  8Q0. 
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been  misunderstood  in  Selbg  r«  Eden^  3  Bing.  611.  If  the  drawer  simpty 
requests  the  acceptor  to  pay,  and  he  accepts  without  qualification,  that  is 
•  general  acceptance,  and  the  bill  is  payable  wherever  the  payee  may  pre- 
sent it  to  the  acceptor.  But,  if  the  drawer  makes  the  bill  payable  to  hid 
order  in  London,  and  it  is  accepted  without  qualification,  that  will  not,  in 
an  action  against  the  drawer  or  endorser,  have  the  same  effect  as  the  ac- 
ceptance of  a  bill  containing  an  unqualified  request ;  for  the  drawer  or 
endorser  is  liable  only  on  the  acceptor's  default;  and,  if  there  has  been 
annexed  to  that  liability,  by  the  original  request,  the  condition  that  present* 
taent  shall  be  made  at  a  particular  place,  those  parties  cannot,  even  since 
the  statute,  be  made  liable  without  such  presentment.  In  Blake  v.  Beau- 
mont, 1  Dowl.  P.  C.  N.  S.  697 ;  S.  C.  4  Man.  &  G.  7,  an  endorsee  de- 
clared against  the  acceptor  on  a  bill  drawn  by  B.  and  Co.  payable  to  their 
order  in  London,  and  averred  to  have  been  accepted,  payable  at  a  certain 
place  in  London,  to  wit  at  the  banking  house  of  Williams,  Deacon  and 
Co. ;  and  presentment  there  was  alleged  and  proved :  but  the  bill,  when 
produced,  appeared  to  have  been  accepted  payable  at  the  house  of  Wil- 
liams, Deacon  and  Co.  without  the  addition  «<  and  not  otherwise  or  else- 
where."  It  was  argued,  on  motion  to  enter  a  verdict  for  the  defendant, 
that  the  proof  showed  a  general  acceptance,  and  therein  varied  from  the 
•Qni  count,  *which  described  a  special  one.  But  Tindal,  C.  J.,  said, 
•  •*  «  The  effect  of  the  statute  1  &  2  G.*  4,  c.  78,  is  to  relieve  parties 
from  the  necessity  under  which  they  previously  lay,  and  to  allow  them  to 
treat  that  as  a  general  acceptance  which  before  was  only  a  special  accept- 
ance requiring  special  presentment.  Although  there  is  in  the  present  case 
a  general  acceptance  of  the  bill,  that  will  include  the  place  at  which  the 
bill  is  stated  to  be  payable  in  the  count,  as  well  as  all  others,  and  it  does 
not  lie  in  the  mouth  of  the  defendant  to  say  that  the  bill  is  not  payable  at 
the  place  specified  in  the  count,  when  that  is  the  very  place  which  he  has 
pointed  out  by  his  acceptance  as  that  at  which  the  instrument  will  be  paid." 
This  is,  in  effect,  a  decision  in  favour  of  the  present  plaintiff"  in  error,  and 
an  answer  to  the  case  of  Fayle  v.  Bird,  6  B.  &  C.  531. 

Cowling,  contra.  Assuming  that  the  bill  in  this  case  is  set  out  accord- 
ing to  its  legal  effect,  that  effect  of  the  statement  on  the  present  record  is, 
that  the  bill  was  accepted,  payable  at  Cunliffe's  if  the  holder  chose  to  go 
there;  but  the  words  << payable  at"  have  no  restrictive  force,  like  that  of 
the  words  «  not  elsewhere :"  and,  therefore,  taking  the  acceptance  here 
to  be  correctly  stated  according  to  the  legal  effect,  there  would,  according 
to  Blake  v.  Beaurnont,  1  Dowl.  P.  C.  N.  S.  697 ;  S.  C.  4  Man.  &  G.  7,  be 
Ao  variance,  if  an  inland  bill  were  produced,  accepted  <<  payable  at  Cun- 
lifie  and  Co.'s"  without  the  words  «  and  not  elsewhere ;"  and  on  this  view 
cf  the  pleading  the  declaration  is  good.  But  the  declaration,  after  stating 
Ae  bill  and  acceptance,  alleges  that  the  defendant  below  promised  to  pay 
^911  ^^  ^^'^  ^^  according  to  the  tenor  and  effect  thereof,  and  of  the  *said 
''       acceptance."    It  must,  therefore,  be  understood  as  if  the  tenor 
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of  the  bill  and  acceptance,  (hat  is  the  actual  language  used,  M*ere  set  otit 
on  the  record,  not  literally  but  substantially,  the  third  person  being  used 
instead  of  the  first,  and  the  past  tense  for  the  present :  and,  in  Rowe  v. 
Young,  2  Brod.  &  B.  165 ;  S.  C,  2  Bligh,  391,  Lord  Eldon  and  Richard- 
SON,  J.,  seem  to  construe  the  record  in  that  manner.  The  question  then 
is,  what  an  acceptance  <<  payable  at  Messrs.  Cuniifie  and  Go's."  tneans 
since  stat.  1  &  2  G.  4,  c.  78.  According  to  Rowe  v.  Young,  2  Brod.  & 
B.  165 ;  S.  C,  2  Bligh,  391,  an  acceptance  in  these  words  would  be  special : 
but  the  act  was  passed  expressly  to  alter  that  construction.  Yet  according 
to  the  argument  for  the  plaintiff  in  error  that  case  might  be  decided  in  the 
same  manner  since  the  act  as  before.  It  is  not  material  to  discuss  the 
decision  in  Fayle  v.  Bird^  6  B.  &  C.  531 ;  but  that  case  is  not  necessarily 
inconsistent  with  Gibb  r.  Mather,  2  C.  &  J.  254;  S.  C,  2  Tyr.  189,  and 
Parks  v.Edge,  1  Cro.  1  M.  429 ;  S.  C,  3  Tyr.  364,  where  the  actions  were 
against,  not  the  acceptor,  but  the  drawer  and  the  endorser.  The  distinc* 
tion  between  these  parties  is  noticed  in  Rowe  v.  Young,  2  Br«  &  B.  238,  3 
Bligh,  468,  by  Bayley,  J.,  who  observes  that,  in  an  action  against  the 
acceptor,  «<  presentment  (generally  peaking)  need  not  be  averred  or 
proved  :^'  and  it  may  be  presumed  that  the  enactment,  1  &  2  G.  4,  c.  78, 
8.  1,  subsequently  passed,  was  aimed  at  the  case  of  defendants  who  were 
acceptors.  Allegations  in  pleading  must  be  construed  with  a  reference  to 
the  party  against  whom  they  are  used  ;  here  the  party  whose  undertaking 
is  in  question  is  an  acceptor ;  and,  in  his  case,  the  words  of  the  count  must 
be  taken  to  imply  a  general  acceptance. 

^Martin  in  reply.  The  statute  annexes  a  particular  legal  mean-  .^^^ 
ing  to  certain  words  which  it  requires  an  acceptor  to  use  when  *- 
pointing  out  a  specific  place  of  payment.  The  count  here  must  be  taken 
to  mean  that  fonn  of  words  was  used,  and  to  state  their  legal  effect ;  not 
to  give,  as  the  form  actually  used,  a  set  of  words  which  would  be  incor- 
rect.  <<  According  to  the  tenor  and  effect  thereof "  means  according  to 
the  legal  efiect.  The  passage  before  cited  from  Blakev.  Beaumont,  I  Dowl. 
P.  C.  N.  S.  697,  does  not  bear  the  construction  given  to  it  on  the  other 
side,  that  a  bill  accepted  generally  might  be  described  as  payable  at  a  par^ 
ticular  place  because  it  was  payable  at  that  place  among  others.  Such  an 
acceptance  has  nothing  to  do  with  place :  it  simply  creates  a  debt.  If 
the  bill  is  in  fact  accepted  <<  payable  at"  a  place  «  and  not  elsewhere,"  it 
should  be  described  in  pleading  as  payable  at  that  plaoe :  if  accepted- 
«  payable  at"  the  place  without  any  additional  words,  it  should  be  stated 
only  that  the  party  accepted ;  as  in  the  form  given  by  Reg.  Gen.  Trin.  1 
W.  4,  2  B.  &  Ad.  785.(a)  Cur.  adv.  vuU. 

TiKDAL,  C.  J.,  in  the  same  vacation,  (June  29th,)  delivered  the  judg* 
Bent  of  the  court. 
.  This  was  an  action  by  the  endorsee  of  a  bill  of  exchange  against  the' 

(a)  Martin  on  the  foltowiDg  day  mentioDed  Roach  r,  Johnaton,  Hays  and  Jones's  Re* 
ports  of  Cases  in  the  Courts  of  Exchequer  in  Ireland,  p.  348. 
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acceptor.  The  declaration  stated  the  bill  to  bare  been  accepted  payable 
at  a  particular  banker's  in  London,  and  did  not  aver  any  presentment  at 
the  house  of  that  banker ;  and  the  question  argued  before  us  ^vas,  whether 
the  omission  of  such  an  averment  made  the  declaration  bad.  The  plain- 
*931  ^'^  ^^  ^^^^^  ^contended  that  it  did,  for  that,  since  the  statute  1  &  2 
^  G.  4,  c.  78,  an  acceptance  payable  at  a  banker's  generally  with- 
out restrictive  words,  is  a  general  acceptance,  and  ought  to  be  so  pleaded ; 
whereas,  by  declaring,  as  in  this  case,  on  an  acceptance  payable  at  a 
banker's,  the  plaintiff  must  be  understood  as  referring  to  an  acceptance 
payable  at  a  banker's  only,  and  not  elsewhere.  And,  if  the  plaintiff  io 
error  is  right  in  this  proposition,  it  roust  certainly  follow  that  the  declara- 
tion is  bad  for  not  averring  performance  of  what,  according  to  his  argu* 
ment,  is  a  condition  precedent  to  any  right  of  action,  namely  a  present^' 
ment  at  the  banker's. 

.    But  we  are  of  opinion  that  the  argument  of  the  plaintiff  in  error  cannot 
be  supported. 

The  statute  enacts  that,  where  a  bill  is  accepted  payable  at  a  banker's, 
without  further  expression  in  the  acceptance,  such  acceptance  shall  be 
deemed  and  taken  to  be  to  all  intents  and  purposes  a  general  acceptance 
of  such  bill:  but  the  meaning  of  this  enactment  is,  not  that,  in  such  a  case, 
presentment  at  the  banker's  shall  be  an  invalid  presentment,. but  that,  in 
an  action  against  the  acceptor,  presentment  to  him  shall  be  good,  and  con« 
sequently  that  it  shall  be  unnecessary  to  present  or  to  aver  present- 
ment  at  the  banker's.  A  bill  of  exchange  drawn  generally  on  a  party 
may  be  accepted  in  three  different  forms ;  either  generally,  or  payable  at 
a  particular  banker's,  or  payable  at  a  particular  banker's  and  not  else- 
where. If  the  drawee  accepts  generally,  he  undertakes  to  pay  the  bill  at 
maturity  when  presented  to  him  for  payment.  If  he  accepts  payable  at  a 
banker's,  he  undertakes  (since  the  statute)  to  pay  the  bill  at  maturity  when 
presented  for  payment  either  to  himself  or  at  the  banker's.  If  he  accepts 
payable  at  a  banker's  and  not  elsewhere,  he  contracts  to  pay  the  bill  at 
•QAl  ^maturity  provided  it  is  presented  at  the  banker's  but  not  otber- 
••       wise. 

Here  the  bill  was  accepted  according  to  the  second  of  these  three  forms; 
i.  e.  payable  at  a  banker's,  without  any  restrictive  words ;  so  that  present-^ 
ment  at  the  banker's  (though  if  made  it  would  have  been  a  good  present- 
ment) was  yet  not,  as  against  the  acceptor,  necessary.  Acceding,  there- 
fore, as  we  do,  to  the  argument  of  the  plaintiff  in  error,  that  the  bill  must 
he  taken  to  have  been  pleaded  according  to  its  legal  effect,  we  do  not  go 
along  with  him  in  the  conclusion  at  which  he  arrives.  For  the  reasons 
which  we  have  given,  we  do  not  think  that,  in  this  case,  the  legal  effect 
of  the  bill,  as  pleaded,  was  to  render  niecessary  any  presentment  at  thft 
banker's;  and  the  judgment  of  the  court  below  will  therefore  be  affirmed* 

Judgment  affirmed. 
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The  QUEEN  v.  PREECE. 

pn  rule  nisi  for  a  qao  warraDto  information  for  the  office  of  mayor,  it  appeared  that  th« 
defendanVs  eligibility  to  that  office  consisted  in  his  being  an  alderman  of  the  boruagh, 
and  his  election  to  the  latter  office  was  now  impeached  because  the  counsel  had  ne- 
glected, at  the  first  electioa  of  aldermen,  in  1836,  to  declare  which  aldermen  shoald 
go  out  in  1838:  that  defendant  was  alderman  in  November,  1841,  and  mayor  Novem« 
ber,  1842 ;  that  by  stat.  7  W.  4,  and  1  Vict.  c.  78,  s.  23,  no  application  could,  when  this 
rule  was  moved  for,  have  been  made  to  remove  him  from  his  office  of  alderman ;  and 
that,  when  the  court  gave  judgment  on  this  motion,  there  would  barely  have  been 
time  to  obtain  judgment  of  ouster  before  the  year  of  the  mayoralty  would  expire.  The 
court  in  the  exercise  of  their  discretion,  discharged  the  rule. 

The  defendant  was  elected  mayor  9th  November,  1842,  being  then  absent  from  the  bo- 
rough, to  which  he  did  not  return  until  23d  November.  He  hai  in  the  mean  time 
casual  information  of  his  election,  but  did  not  receive  any  official  notice  of  it  until 
his  return.  Within  five  days  after  bis  return  he  made  the  requisite  declaration,  and 
took  upon  him  the  office.  Heid  a  sufficient  acceptance  of  the  office  within  five  days 
after  notice,  under  stat.  5  dt  6  W.  4,c.  76,  s.  51. 

The  rule  nisi  specified  the  objections  to  defendant's  title  as  alderman,  but  did  not  ex- 
pressly show  that  his  title  as  mayor  was  dependent  on  his  title  as  alderman ;  this 
however,  appeared  by  affidavit.    Held  sufficient  within  Reg.  Gen.  Hil.  7  dc  8  G.  4. 

Jertis,  in  last  Hilary  term,  obtained  a  rule  calling  upon  Richard  Mat* 
tfaias  Preece  to  show  cause  why  an  information  in  the  nature  of  a  quo 
warranto  should  *not  be  exhibited  against  him,  to  show  by  what  .^g. 
aatfaority  he  claimed  to  be  mayor  of  the  borough  of  Carnarvon ;  ^ 
upon  the  grounds:  1.  That  he  was  not  duly  elected  an  alderman  of  the 
borough.  2.  That  there  was  no  due  declaration  under  stat.  5  &  6  W.  4, 
c.  76,  ^ho  should  under  the  first  election  of  aldermen  under  that  statute  go 
out  of  office.  3.  That,  there  being  no  declaration  who  should  go  out, 
two  aldermen  continued  in  office,  and,  six  new  aldermen  having  beea 
elected,  there  were  eight  aldermen  of  the  borough,  contrary  to  the  provi- 
sions of  the  statute.  4.  That  there  was  no  proper  constituent  body  at  his 
election  as  alderman.  5.  That  the  body  which  elected  R.  M.  Preece  to  be 
alderman  was  itself  improperly  elected.  6.  That  R.  M.  Preece  did  not,, 
within  the  time  limited  by  the  statute,  take  upon  himself  the  office  of 
mayor,  or  make  the  declaration  in  that  behalf  required  by  the  statute.  la 
last  Trinity  term  (a)  Sir  W.  W.  Follett^  solicitor-general,  and  Kelly  showed 
cause ;  and  Jervis  and  Welshy  supported  the  rule. 

The  course  of  the  argument  and  the  points  decided  will  appear  suf- 
ficiently from  the  judgment  of  the  court.  The  following  authorities  were 
referred  to ;  Rtgina  v.  Greene^  4  Q.  B.  646 ;  Regina  v.  Hodsoriy  4  Q.  B. 
648,  note  {b) ;  Rex  y.  Siacey,  1  T.  R.  1 ;  Rex  v.  Brooks,  8  B.  &  C.  321 ; 
Rex  y.  Peacock^  4  T.  R.  684 ;  Rex  v.  Stokes,  2  M.  &  S.  71.(6) 

Cur.  adv^  vrdt, 

^Lord  DEifMAN,  C.  J.,  in  this  vacation,  (June  27th,)  delivered:  |.«q^ 
the  judgment  of  the  court.  *- 

(a)  Jnne  7th«  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  an^  Coleridgei  Ss. 
'  lb)  8ir  W.  W.  Follett  and  Kelly  objected  that  the  mle  did  not  comply  with  Reg.  Gen* 
HUL  7  dt  8  G.  4»  (6  B.  ft  C.  367,}  because  it  did  not  show  that  the  defect  in  Preece'a 
TOL.  y.  F  2  9 
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This  was  a  rule  for  a  quo  warranto  against  the  mayor  of  Carnarron. 
The  first  objection  to  his  title  was,  that  he  did  not  accept  his  office  within 
flie  five  days  after  notice,  required  by  stat.  5  &  6  W.  4,  c.  76,  s.  51,  and 
therefore  his  election  became  void.  The  notice  was  argued  on  one  side 
to  mean  no  more  than  the  declaration  of  the  result  of  the  election,  which, 
it  was  said,  all  persons  elected  are  bound  to  know :  on  the  other  hand,  it 
was  said  to  mean  nothing  less  than  a  formal  notification  by  some  proper 
authority.  The  fact  lay' between,  the  defendant  having  been  in  London 
on  the  9th,(a)  when  the  election  took  place,  and  from  that  time  till  the 
*Q71  ^^^-^  when  he  returned  to  Carnarvon  and  took  *the  oath  of  office 
-'  within  five  days:  but  he  was  in  the  mean  time,  while  in  London, 
made  aware  by  family  letters  and  the  congratulations  of  friends  whom  he 
casually  met,  but  not  from  any  official  source,  that  he  was  elected. 

We  are  of  opinion  that  casual  information  is  not  sufficient,  and  that,  be- 
fore an  elected  officer  can  be  visited  with  the  heavy  penalties  imposed  for 
neglecting  to  accept  his  office,  he  must  have  regular  notice  of  his  own 
election,  either  by  being  actually  present  when  it  is  announced,  or  by 
being  apprized  of  the  fact  by  some  official  authority. 

But  the  validity  of  this  election  is  challenged  on  another  ground,  namely, 
that  he  was  not  well  elected  alderman,  and  had  been  elected  mayor  aa 
•uch  alderman.  But  his  election  to  the  former  office  had  taken  place 
more  than  twelve  months  before  this  rule  was  moved  for ;  it  was  admitted^ 
therefore,  that  no  application  could  then  have  been  made  to  remove  him 
from  his  office  of  alderman  by  virtue  of  stat.  7  W«  4,  &  1  Vict.  c.  78,  s. 
23;  and  that,  if  removed  from  the  office  of  mayor,  he  would*  still  remain 
a  good  alderman :  and  this  acquiescence  by  the  present  relator,  and  by  all 
the  world,  was  urged  as  a  reason  why,  in  the  exercise  of  our  discretion, 

titte,  iotended  to  be  relied  on,  was  the  defect  in  his  election  as  alderman.  It  was  con- 
sistent with  the  rale  nisi  that  defeodaBt*s  title  to  the  office  of  mayor  was  as  councillor, 
not  as  alderman.  If  the  rale  be  made  absolttte,  the  information  must  negative  some« 
things  not  negatived  in  the  rule.  [Lord  Denman,C.  J.  The  affidavits  show  that  ihc  rela« 
tor  will  rely  on  the  objection  that  the  defendant's  election  as  alderman  was  bad.  The 
information  will  not  allege  that  be  was  alderman  or  councillor,  but  generally  that  he  is 
a  usurper.]  The  defendant  might  plead  that  he  was  councillor;  were  they  to  traverse 
that^  they  would  bring  forward  an  objection  not  specified  in  the  rule  nisi.  [Coleridge, 
J.  Surely  they  may  traverse  whatever  you  allege.  Stat  6  dt  6  W.4,c  76,  s.  26,  shows 
Chat  the  offices  of  alderman  and  councillor  must  necessarily  he  distinct  The  object  of 
Reg.  Gen.  HiL  T.  7  dc  8  6. 4,  is  not  to  restrict  the  granting  of  rules,  but  to  regulate  the 
subsequent  proceedings;  the  words  are  **No  objection,  not  so  specified,  shall  be  raised 
by  the  prosecutor  on  the  pleadings,  without  the  special  leave  of  the  court,  or  of  some 
judge  thereoC^  Does  not  this  rule  disclose  enough  1  Lord  Denman,  C.  J.  I  think  it 
would  not,  unless  the  affidavits  supplied  the  defect:  but,  no  argument  being  offered  to  * 
(he  contrary,  we  must  assume  that  they  do.  I  cannot  think  that  there  is  any  thing  in  this 
point.  The  rule  of  court  merely  requires  that  the  rule  nisi  shall  contain  a  statement  of 
the  intended  objections,  in  the  nature  of  a  bill  of  particulars.  In  showing  cause  the  de 
fendant  may  set  up  a  different  title,  which  wouid  put  this  out  of  question.]  See  Regina  ' 
w,  Thoma$,  8  A.  dt  E.  IAS,  191. 

(a)  It  appeared  by  the  affidavits  that  Preece  was  elected  aldenoaa  November  9t\ 
1941,  and  mayor  November  9th,  1842. 
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we  should  refuse  to  interfere  by  information  against  him.  To  meet  the 
objection.  Rex  v.  Stokes j  2  M.  &  S.  71,  was  relied  on :  that  was  decided 
on  Stat.  32  G.  3,  c.  58,  ss.  1,  2;  the  latter  of  which  protected  parties 
from  impeachment  by  quo  warranto  by  reason  of  any  defect  of  title  in  the 
persons  electing,  nominating,  swearing  them  into  office  or  admitting  them, 
if  such  last  named  person  had  been  ten  years  de  facto,  and  with  title  un- 
questioned, in  his  office :  *and  this  section  was  held  not  to  apply  .^^^ 
where  the  defect  was  in  the  title  of  the  party  himself  to  a  former  ^ 
office,  which  formed  in  part  his  qualification  to  that  in  question :  at  least 
this  was  held  so  doubtful  that  the  rule  was  made  absolute.  No  further 
proceedings  in  the  case  are  reported ;  nor  do  we  find  upon  inquiry  that 
the  point  ever  came  for  final  decision  before  the  court  upon  the  record. 
It  cannot  be  denied  that  there  is  a  strong  analogy  between  that  case  and 
the  present ;  and  in  a  case  in  which  we  had  a  less  free  discretion  to  ex- 
ercise than  in  the  granting  or  refusal  of  a  quo  warranto,  it  might  properly 
bind  us.  But,  upon  consideration,  we  think  that  we  shall  best  advance 
the  policy  of  the  modem  statutes,  and  preserve  the  peace  of  municipal 
bodies,  by  refusing  to  make  the  rule  absolute. 

It  seems  to  us  highly  objectionable  that  the  tide,  which  has  not  been 
questioned  and  cannot  be  questioned,  to  the  inferior  office  should  be  im- 
peached at  a  subsequent  period,  when  the  title  to  a  higher  office  has  been 
built  upon  it ;  and  that  there  is  an  absurdity  in  ousting  a  mayor  because 
he  was  not  a  good  alderman,  who,  upon  his  ouster,  must  immediately  be 
remitted  to  his  office  of  alderman,  and  cannot  be  disturbed  in  it.  It  is 
certainly  just  that  objections  intended  to  be  made  should  be  brought 
forward  promptly,  while  the  facts  are  recent  and  easily  capable  of  proof  or 
explanation,  and  it  contributes  neither  to  the  independence  of  the  office, 
nor  to  the  harmony  of  corporations,  if  such  objections  are  allowed  to  be 
kept  in  reserve,  and  brought  forward  in  case  the  conduct  of  the  officer  is 
displeasing  to  the  objector,  or  he  aspires,  as  he  has  a  right  to  do,  to  some 
higher  office.  No  inconvenience  can  result  to  others  from  the  present 
mayor  retaining  his  office,  as  the  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  1,  makes 
him  a  good  ^presiding  officer  at  all  corporate  meetings  for  election  ^^^^ 
of  others  at  which  the  mayor  ought  to  preside.  Nor  could  any  '  '* 
benefit  result  from  the  rule  being  made  absolutls,  as  no  judgment  of  ouster 
could,  with  the  utmost  diligence,  be  obtained  against  him  till  withb  a 
very  few  days  of  the  expiration  of  his  year  of  office. 

Upon  these  grounds,  therefore,  we  think  this  rule  ought  to  be  dischai^ed. 

Rule  discharged. 


GREEN  V.  MATTHEW  ELGIE  and  TOULMIN. 

A  warrant  of  commitment  by  the  Court  of  Review,  made  in  the  matter  of  E.,  a  bank- 
rupt, aAer  reciting  that  Iqt  an  order  of  the  same  court  therein,  on  the  petition  of  E^it 
was  ordered  that  W.G.thouid  amnd  committed  to  Jie  Titti^forhucoinUm^mihBwM 
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-  pdiium  mentioned,  and  that  a  warrant  should  issue  for  that  purpose,  required  die 
warden  of  the  Fleet  to  take  W.  G.  and  convey  him  to  the  Fleet,  there  to  remain  uniU 
the  further  order  of  the  court.  The  previous  order  stated  a  petition  to  hiive  been  pre- 
ferred by  £.  and  W.  G.  might  stand  committed  **for  his  contempt  of  the  order  in  the 
said  petition  mentioned/'  but  specified  nothing  further  as  to  the  contempt.  Heid,  that 
the  warrant  and  order  were  bad,  as  not  containing  any  proper  adjudication  of  a  coo- 
tempu  nor  showing  how  the  party  committed  might  clear  himself. 

In  an  action  of  trespass  against  the  petitioner's  attorney  for  falsely  and  maliciously  im* 
prisoning  plaintiff;  plea  not  guilty;  the  plaintiff  proved  that  defendant  had  endorsed 
his  name  and  address  on  the  warrant  sued  out  for  the  petitioner,  on  which  plaintiff 
was  committed.  Held  sufficient  evidence  to  support  a  verdict  for  plaintiff  on  such 
plea. 

An  attorney,  who  deliberately  directs  the  execution  of  a  warrant,  is  liable  in  trespass  if 
it  prove  bad.  And,  although  (aemble)  the  act  of  the  attorney  in  handing  over  the  war> 
rant  for  execution  might  be  so  divested  of  any  further  proof  of  concurrence  on  hia 
part  that  he  would  not  be  liable,  he  is  liable  so  if  his  conduct  in  or  after  the  perform* 
ance  of  such  act  shows  a  motive  beyond  the  mere  wish  to  discharge  professional 
duty;  as  if,  after  the  commitment,  he  has  improperly  delayed  giving  information  as 
to  costs,  which  was  required  by  parties  wishing  to  pay  such  costs  and  thereby  purge 
the  contempt. 

Where  one  of  two  defendants  in  trespass  is  acquitted,  and  a  verdict  passes  against  the 
other ;  temhle,  per  Lord  Denman,  C.  J.,  that  the  latter  may  move  for  a  new  trial  with* 
out  the  concurrence  of  his  co-defendant. 

Trespass  for  maliciously  and  vrithout  reasonable  or  probable  cause 
assaulting  and  imprisoning  the  plaintiff** 
Pleas,  by  Toulmin. 

1.  Not  guilty.    Issue  thereon. 

2.  That  a  commission  issued  against  Matthew  Elgie,  under  which  he 
was  adjudged  bankrupt:  that  plaintiff*  petitioned  the  lord  chancellor  to 
supersede  the  commission;  and  such  petition,  on  hearing  by  the  then 
^1001     ^i^6**cl>anccllor,  was  dismissed  with  costs,  which  were  taxed. 

^  That  plaintiff*  afterwards  petitioned  the  lord  chancellor  that  the 
vice-chancellor^s  order  of  dismissal  might  be  reversed  ;  and  he  likewise 
presented  two  other  petitions  in  the  said  matter  to  the  lord  chancellor. 
That  the  lord  chancellor,  on  hearing,  dismissed  the  said  petitions  with 
costs,  which  were  taxed.  That,  the  costs  being  unpaid,  an  order  was 
made  by  the  Court  of  Review,  on  Elgie's  petition,  that  plaintiff*  should 
pay  the  same  within  fourteen  days  after  personal  service  of  the  order. 
That  plaintiff*  did  not  so  pay;  and  thereupon  the  said  court,  on  Elgie's 
further  petition,  made  an  order  that  plaintiff*  should  pay  the  costs  to  Elgie, 
or  to  Samuel  Morgan,  his  attorney,  within  four  days  after  personal  service 
of  that  order,  or,  in  default,  should  stand  committed  to  the  Fleet  prison. 
That  plaintiff*  was  personally  served  with  the  order,  and  made  default ;  and 
that,  he  being  by  reason  thereof  in  contempt  of  the  said  court,  Elgie  peti- 
tioned  the  court,  reciting  the  before-mentioned  proceedings  as  to  costs, 
and  the  contempt,  and  praying  that  plaintiff"  mig^t  immediately  stand  com- 
mitted  to  the  Fleet  for  his  said  contempt,  and  that  a  warrant  might  issue 
under  the  seal  of  the  court  for  that  purpose.  The  plea  then  proceeded  atf 
ipllowflL 
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<<  And  thereupon  the  said  Court  of  Review,  by  an  order  in  the  matter 
of  the  said  bankruptcy,  bearing  date  to  wit  on  the  29th  day  of  August,  ▲. 
D.  1833,  did  order  in  the  words  and  figures  following,  viz. : 
« In  Bankruptcy.       ^  Thursday,  the  29th  day  of 

Court  of  Review.  J  .•':  August,  1833. 

In  the  matter  of  Matthew  Elgicv^^a  bankrupt. 

(« Whereas  the  said  Mattheiir*&Igie  did,  on  or  about  the  19th  day  of 
August  instant,  prefer  his  petitioil  i&*}he  above  matter  to  this  court,  pray- 
ing that  William  Green,  *in  the  ss^d*^>tition  mentioned  or  de-  r«i/^| 
scribed  as  of  Mattersey,  in  the  county  of  P&uingham,  gentleman,  *• 
might  immediately  stand  committed  to  lli^jn^^sty's  prison  of  the  Fleet 
for  his  contempt  of  the  order  in  the  said  petitr^O- mentioned  or  referred  to, 
and  that  a  warrant  mia:ht  issue  under  the  seal  of  tbts  honourable  court  for 
that  purpose,  and  that  the  said  William  Green  migt\>*pe*ordered  to  pay  to 
the  said  petitioner,  or  to  Samuel  Morgan  his  attorney* (ft^'.^in  mentioned, 
the  costs  of  the  said  petitioner  of  and  occasioned  by  tljat^i^pplication : 
Now,  upon  reading  the  said  petition,  and  the  affidavits  of  tbeliaid  peti- 
tioner and  of  the  said  Samuel  Morgan,  filed  in  support  thereof,  ^nci  also 
tlie  former  order  of  the  court  herein,  bearing  date  the  31st  day  of  July  last, 
this  court  doth  order  that  the  said  William  Green  do  ^tand  committed  to 
his  majesty's  prison  of  the  Fleet  for  his  contempt  in  the  said  petition  men- 
tioned or  referred  to,  and  that  a  warrant  do  forthwith  issue  for  that  purpose. 
«  By  the  court,  J.  V.,  D.  Reg. 

«  Whereupon,  and  in  pursuance  of  the  said  last  mentioned  order,  a 
warrant  was  duly  issued  out  of  the  said  Court  of  Bankruptcy,  under  the 
seal  thereof,  by  the  said  Court  of  Review,  in  the  matter  of  the  said  bank- 
ruptcy, directed  to  the  warden  of  his  then  majesty's  prison  of  the  Fleet, 
which  said  warrant  is  in  the  words  following,  viz. 
« In  Bankruptcy.      )  In  the  matter  of  Matthew  Elgie, 

Court  of  Review.  ^  a  bankrupt. 

<(  Whereas,  by  an  order  made  by  this  court  in  the  above  matter,  upon 
the  petition  of  the  said  Matthew  Elgie,  bearing  even  date  herewith,  it  was 
ordered  that  William  Green  therein  named  should  stand  committed  to  his 
majesty's  prison  of  the  Fleet  for  his  contempt  in  •the  said  petition  r#^/xc> 
mentioned  or  referred  to,  and  that  a  warrant  should  forthwith  ^ 
issue  for  that  purpose :  These  are  therefore,  in  pursuance  of  the  said  order, 
to  will  and  require  you,  forthwith  upon  receipt  hereof,  to  make  diligent 
search  after  the  body  of  the  said  William  Green,  and  wheresoever  you 
shall  find  him  to  arrest  him,  and  him  safely  convey  to  his  majesty's  prison 
of  the  Fleet,  there  to  remain  until  the  further  order  of  this  court;  willing 
and  requiring  all  mayors,  sheriffs,  justices  of  the  peace,  headboroughs, 
constables  and  all  other  his  majesty's  loving  subjects  to  be  aiding  and 
assisting  to  you  in  the  due  execution  of  the  premises,  as  they  tender  his 
majesty's  service  and  will  answer  the  contrary  thereof  at  their  peril :  and 
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^is  shall  be  to  you  and  any  of  you  who  shall  do  the  same  a  sufficient  war* 
rant.     Dated  this  29th  day  of  August,  a.  d.  1833. 

«« By  the  court.  J.  Vizard,  D.  Regr." 

«To  William  Robert  Henry  Brown,  Esq.,  warden  of  his  majesty's  prison 

of  the  Fleet,  or  this  deputy.  /•  :  . 

"And  these,"  &c. 

"  That  afterwards,  to  wit  on  the  jlaythist  aforesaid,  he  did,  under  the 
authority  of  the  said  last  mentioqeil^bcper  and,  warrant,  and  in  aid  and  by 
command  of  the  said  warden,, ijt  eW<Cution  of  the  same,  assault  and  a  little 
ill  treat,  and  did  imprison,  tK^slaintiflT,  and  keep  and  detain  him  in  prison, 
as  in  the  declaration  menl^d^ed,  the  said  several  orders  and  warrant  being 
then  and  still  remai«)ing1n<rull  force,  as  he  lawfully,''  &c. ;  "which  said 
trespass  herein  jusiifiey^are  the  same,"  tc.     Verification. 

Replication :  j)foh»sling  that  a  commission  of  bankrupt  was  not  issued 
against  the  sait^.JMatthew  Elgie ;  that  the  said  M.  E.  was  not  adjudged 
and  decl^rifd^a' bankrupt;  that  plaintiff  did  not  present  a  petition,  &c., 
*\()X1  '/'^Pr^y^'^S  ^^^^  ^^^  commission  might  be  superseded  ;  that  the  then 
*^**jtce-chancellor  did  not  order  that  the  said  petition  should  be 
dismissed  with  costs;  that  plaintiff  did  not  present  a  further  petition  to  the 
then  lord  chancellor,  praying  that  so  much  of  the  said  order  of  the  vice- 
chancellor  as  related  to  the  dismissal  of  the  first  mentioned  petition  might 
be  reversed,  and  that  plaintiff  did  not  present  two  other  petitions  in  the 
said  matter  to  the  said  lord  chancellor ;  that  the  lord  chancellor  did  not 
order  that  the  said  petitions  should  be  dismissed  with  costs ;  that  an  order 
was  not  made  by  the  judges,  &c.,  (Court  of  Review,)  by  which  it  was 
ordered  that  the  plaintiff  should  pay  the  said  several  sums  of,  &c.,  within 
fourteen  days,  &c. ;  that  the  said  M.  E.  did  not  make  a  further  application, 
by  petition  to  the  said  judges  of  the  said  Court  of  Review,  for  another 
order  to  enforce  and  compel  plaintiff  to  pay  the  said  two  sums  of  money; 
that  the  said  Court  of  Review  did  not  make  another  and  further  order  that 
plaintiff  should  pay  the  said  sums  within  four  days,  &c.,  or  in  default 
thereof  should  stand  committed  to  the  prison  of  the  Fleet ;  that  the  said 
Court  of  Review  did  not,  by  an  order  in  the  matter  of  the  said  bankruptcy, 
order  in  the  words  and  figures  set  out  in  that  behalf  in  the  said  last  plea ; 
and  that  a  warrant  was  not  issued  out  of  the  said  court  of  bankruptcy,  by 
the  said  Court  of  Review,  in  the  words  set  out  in  that  behalf  in  the  said 
last  plea,  in  manner  and  form,  &c. :  "  for  replication  in  that  behalf,  the 
plaintiff  says,  that  the  defendant  of  his  own  wrong,  and  without  the  residue 
of  ihe  cause  in  his  said  last  plea  alleged,  committed  the  said  several  tres 
passes,"  &c.,  "in  manner  and  form,"  &c.  Conclusion  to  the  country 
Issue  thereon. 

^lOAi         *Elgie  pleaded  separate  pleas,  which  are  not  material,  the  vet* 
^     diet  having  passed  for  him. 

On  the  trial,  before  Coleridgc,  J.,  at  the  sittings  in  Middlesex  afief 
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'^trinity  tenn,  1842,  evidence  was  given  that  the  defendant  Toulrain,  an 
attorney,  had  acted  in  the  several  proceedings  againstGreen,  described  by 
the  second  plea  as  the  London  agent  of  the  defendant  Elgie,  who  was  an 
attorney  at  Worcester,  and  Toultnin's  partner.  Toulmin's  name  and 
address  were  endorsed  by  him  on  the  warrant  of  commitment  under  which 
the  plaintiff  was  committed  in  September,  1833.  In  February,  1841,  the 
plaiatiflT  was  brought  before  Coleridgr,  J.,  at  chambers,  by  habeas  corpus, 
and  discharged  after  argument  by  counsel,  the  learned  judge  holding  the 
warrant  void.  Toulmin  attended  on  that  occasion,  as  the  attorney  oppos- 
ing Green's  discharge.  It  appeared  also  that,  during  Green's  confinement 
(in  1838)  100/.  had  been  raised  for  the  purpose  of  obtaining  his  liberation; 
and  a  witness  stated  that,  with  this  view,  he  called  on  Toulmin,  and  in- 
quired what  amount  of  co^ts  was  due ;  to  which  Toulmin  answered  that 
he  thought  Green  had  been  long  enough  in  prison  to  know  the  amount; 
but  said  afterwards  that  he  would  desire  his  clerk  to  look  into  it,  and 
Would  let  the  party  applying  know.  The  same  party  stated  that  he  called 
on  defendant  Toulmin  a  second  time,  again  asked  for  the  bill,  and  ten- 
dered 100/.,  saying  it  was  to  release  Green ;  and  that  defendant  then  said 
it  would  be  of  very  litde  use,  for  he  could  put  Green  in  prison  again  im- 
mediately at  his  own  suit ;  and,  on  being  further  pressed  for  the  particulars, 
aaid  he  would  write  to  his  client  in  a  few  days,  and  (without  taking  the 
money)  ended  the  conversation  in  a  manner  which  implied  that  he  was 
then  busy,  and  which  was  unsatisfactory  to  the  ^witness.  No  evi-  r»^/>e 
dence  was  oflered  in  defence.  Coleuidge,  J.,  in  summing  up,  '- 
said  that  he  would  advise  the  jury  to  treat  the  warrant  as  void ;  that  the 
defendant  clearly  had  something  to  do  with  the  warrant,  as  appeared  by 
the  endorsement  of  his  name  upon  it ;  and  that  he  seemed  not  merely  to 
have  handed  over  the  warrant  in  his  character  of  attornejr,  but  to  havo 
acted  with  some  degree  of  malice,  which  might  be  inferred  from  his  con« 
versation  wi;h  the  witness  who  tendered  money  for  the  costs.  His  lord* 
ahip  stated  his  opinion  that  the  verdict  ought  to  be  for  the  plaintiff  aa 
against  Toulmin,  and  left  the  case  to  the  jury  as  one  calling  for  more  tliao 
nominal  damages.  Verdict  for  plaintiff  against  Toulmin ;  damages  I50l. 
PlaUj  in  the  ensuing  term,  moved  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  on  the  ground,  as  to  the  plea  of  not  guilty,  that 
there  was  no  evidence  to  connect  Toulmin  with  the  imprisonment.  He 
also  moved,  by  leave  reserved,  that  a  nonsuit,  or  verdict  for  the  defendant 
on  the  second  issue,  might  be  entered,  on  the  ground  that  the  only  matter 
put  in  issue  by  the  replication  to  the  second  plea  was,  whether  or  not 
Toulmin  acted  in  aid  and  by  command  of  the  warden :  and  that  either  he 
was  proved  to  have  so  acted,  or  there  was  no  evidence  of  his  acting  at  alt. 
He  also  moved  in  arrest  of  judgment,  on  the  ground  that  the  record  showed 
a  good  wanraat  by  a  cotirt  having  jurisdiction,  and  therefore  Toulmin  could 
not  be  a  trespasser.    A  rule  nisi  was  granted.  ^ 
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Thesiger^  Cowling j  and  Conrie  now  showed  cause,  (a)    First,  on  the 
^-yr^-t    issue  of  not  guihy,  the  facts  sufficiently  ^showed  the  defendant  to 
-^     be  a  trespasser ;  Bates  v.  PUlingj  6  B.  &  C.  38,  and  Bryant  y. 
Clutton,  1  M.  &  W.  408 ;  S.  C.  Tyr.  &  Gr.  843 ;  which  latter  case  agrees 
with  Sowell  v.  ChampiaUj  6  A.  &  £.  407.     Lord  Abinger  differed  from 
the  rest  of  the  court  in  Bryant  v.  CluUon^  1  M.  &  W.  408 ;  S.  C.  Tyr.  & 
Gr.  843,  but  for  a  reason  not  applicable  here.     Secondly,  the  special  plea 
does  not  admit  or  deny  the  validity  of  the  warrant,  but  takes  issue  on  the 
allegation  that  Toulmin  committed  the  alleged  trespasses  «« in  aid  and  by 
command  of  the  said  warden.''     The  plaintiff*  has  not  attempted  to  put  in 
issue  by  a  replication  de  injuria  the  warrant  and  other  documentary  matter 
stated  in  the  plea ;  but,  passing  these  by,  he  has  traversed  a  material  aller 
gation,  upon  which,  if  the  verdict  was  found  for  him,  the  defendant's  whole 
case  failed,  as  the  court  decided  to-day  in  Robins  v.  Viscount  Maidstone^  A 
Q.  fi.  811.     On  this  issue  nothing  could  turn  upon  the  warrant,  more 
than  if  it  were  struck  out  of  the  pleadings.     That  the  averment  of  acting 
in  aid  is  an  essential  one,  requiring  strict  proof,  appears  from  Staight  v. 
Gee,  2  Stark.  N.  P.  C.  445,  and  Rose  v.  Wilson^  1  Bing.  353,  and  Britton 
V.  Cofe,  1  Salk.  408,  and  other  authorities  show  that  the  command,  in  this 
action,  is  traversable.     Here  the  defendant  did  not  attempt  to  prove,  in 
point  of  fact,  any  command  or  acting  in  aid.     The  real  justification  was, 
as  in  Bryant  v.  C/a«on,  1  M.  &  W.  408 ;  S.  C.  Tyr.  &  Gr.  843,  and  the 
two  other  cases  first  cited,  that  the  defendant  was  acting  as  an  attorney; 
but,  to  raise  that  defence  properly  in  an  action  of  trespass,  the  defendant 
should  have  set  forth  a  valid  warrant ;  Co.  Litt.  283  a ;  and  a  regular 
course  of  proceedings,  in  which  he,  as  attorney,  took  part.    And,  further, 
•irrrl     ^^^  defendant  here  >vas  not  assisting  the  officer,  but  was  putting 
-'     the  law  in  motion  as  a  principal.    If,  therefore,  the  warrant  would 
have  justified  the  officer,  still  the  defendant  cannot  protect  himself  by  it: 
Painter  v.  Liverpool  Gas  Company^  3  A.  &  £.  433. 

But,  further,  the  warrant,  if  it  can  be  looked  into,  is  bad.  It  ought  to 
have  shown  on  the  face  of  it  whatever  was  necessary  to  give  jurisdiction ; 
Christie  v.  Unwin^  II  A.  &  E.  373,  recognised  in  Brancker  v.  MolyneuXy 
4  Mann.  &  G.  226.  The  warrant  does  not  point  out,  by  its  own  recital 
or  otherwise,  even  as  explicitly  as  was  shown  in  the  Case  of  the  Sheriff  of 
Middlesex^  II  A.  &£.  273,  what  the  contempt  was,  or  of  what  court. 
The  cause  of  imprisonment  ought  to  appear  by  the  warrant ;  2  Inst.  52. 
Again,  according  to  the  same  authority,  the  warrant  should  determine  how 
long  the  party  is  to  remain  in  prison :  but  that  is  not  done  here,  directly 
or  otherwise.  And  it  is  not  clear  that  the  Court  of  Review  could  legally 
issue  this  order,  the  proceedings  having  commenced,  not  before  them,  but 
before  the  vice-chancellor. 

(a)  Before  Lord  Denman,  C  J.,  Williams  and  Coleridge,  Ji.  Patteton,  J.,  left  thi 
court  daring  the  aigament. 
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If  the  preceding  arguments  are  correct,  there  can  be  no  ground  for 
anesting  the  judgment. 

OgUj  for  the  defendant  Elgie,  proposed  to  show  cause  against  the  rule, 
contending  that  one  defendant  alone  could  not  move  for  a  new  trval,  and 
citing  2  Tidd,  911,  (9th  ed.,)  and  Sir  C.  Berrington's  Case,  3  Saik.  362, 
and  Parker  v.  Godin,  2  Stra.  813,  814,  there  referred  to.  [Lord  Den- 
man,  C.  J.  I  should  require  very  overwhelming  authority  to  decide  that, 
because  one  defendant  has  got  an  acquittal,  he  can  prevent  another,  who 
has  been  improperly  fixed  *with  liability,  from  having  a  new  r^^r^ 
trial.     We  will  hear  you  if  it  becomes  necessary.]  ^ 

Barsiow  and  C.  Clark,  contra.  It  may  be  admitted  that  the  motion  in 
arrest  of  judgment  cannot  be  supported,  the  issue  on  the  second  plea  being 
found  against  the  defendant.  Then,  as  to  the  plea  of  not  guilty,  there 
was  no  evidence  of  an  imprisonment  by  the  defendant  Toulmin.  The 
mere  circumstance  that  his  writing  appeared  on  the  warrant  was  no  proofs 
The  case  turns  on  a  different  point  from  that  on  which  Bryant  v.  Clutton^ 
1  M.  &  W,  408 ;  S.  C.  Tyr.  &  Gr.  843,  was  decided.  [Colrridge,  J» 
You  cannot  say  that,  on  the  plea  of  not  guilty,  the  conversation  wi:h  TouI« 
min  in  1838  was  not  material.  It  would  relate  back.]  At  all  events,  the 
name  of  the  defendant  appears  only  in  connection  with  a  warrant  under 
which  the  imprisonment  took  place,  and  which  is  a  justification.  The 
warrant,  in  terms,  required  every  one  to  aid  in  the  execution.  The  de« 
fendant,  therefore,  on  the  whole  pleadings,  was  entitled  to  the  verdict. 
Even  if  the  warrant  was  bad,  the  defendant,  as  an  attorney,  was  not  liable 
unless  he  had  gone  beyond  the  line  of  his  duty :  Sedky  v.  Sutherland,  3 
EIsp.  N.  P.  C.  202.  Patteson,  J.,  referring  to  that  case  in  Codrington 
V.  Uoyd,  8  A.  &  £.  449,  says,  <<  The  process,  when  set  aside,  is  as  if  it 
liad  never  existed :  and,  if  the  party  therefore  cannot  justify  under  it, 
.neither  can  the  attorney.  If,  indeed,  the  attorney  had  done  no  act  beyond 
what  his  duty  required,  that  might  be  made  a  defence,  as  in  a  case  in 
,£spinasse:(a)  but  that  would  be  under  the  general  issue.''  In  Painter 
.*v.  Liverpool  Gas  Company,  3  A.  &  £.  433,  the  defendants  both  rm^nck 
set  the  legal  process  in  motion,  and  were  interested  as  principals :  *- 
it  appears  that  persons  enforcing  the  warrant  in  a  merely  official  character 
would  not  have  been  deemed  liable.  And  in  Carratt  v.  Morley,  1  Q.  B. 
18,  28,  it  was  held  that  <«  a  party  who  merely  originates  a  suit  by  stating 
his  case  to  a  court  of  justice  is  not  guilty  of  trespass,  though  the  proceed^ 
ings  should  be  erroneous  or  without  jurisdiction."  The  attorney  here, 
having  done  no  more  than  was  necessary  for  the  prosecution  of  his  client's 
cause  before  the  Court  of  Review,  is  exempt  from  liability  on  the  same 
principle. 

But,  further,  the  warrant  was  good.  The  dictum  in  2  Inst.  52,  does 
not  apply  to  the  warrant  of  a  Court  of  Record.  Rex  v.  James,  5  B.  &  Aid. 
894,  was  cited  on  the  hearing  before  Coleridge,  J.,  at  chambers :  in  that 

(a)  Sedky  v.  SvUherland,  3  Esp.  N.P.  0.  S03. 
YOL.  V.  10  G 
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case,  a  warrant  of  commitment,  till  the  party  should  be  discharged  by  dae 
course  of  law,  was  held  bad,  as  too  uncertain ;  but  the  warrant  issued 
from  a  limited  authority,  namely,  two  justices  of  the  peace.  In  Ex  parte 
Malachyy  1  Mont.  &  Ayr.  257,  and  ibid,  note  (a),  where  a  party  committed 
under  an  order  and  warrant  of  the  Court  of  Review  was  discharged  by  the 
same  court  on  motion,  the  application  was  previously  made  to  Tauv* 
TON,  J.,  on  habeas  corpus:  but  he  <<  declined  to  interfere,  as  the  committal 
was  on  process  of  contempt  of  a  Court  of  Record.*'  [Coleridge,  J.  That 
is  very  shortly  .stated.  The  learned  judge  could  not  mean  that  wherever 
the  commitment  was  by  a  court  of  record  that  would  be  a  ground  for  not 
interfering.  He  probably  meant  only  that  the  parties  had  better  apply  to 
*i  1 01     ^^^  court  itself  in  which  the  proceeding  took  place.]    '^By  stat.  1 

^  &  2  W.  4,  c.  56,  s.  11,  the  judges  of  the  Court  of  Review  are 
empowered,  with  the  consent  of  the  lord  chancellor,  to  make  general 
rules  for  regulating  the  practice  of  the  Court  of  Bankruptcy.  By  the 
general  rule3,(a)  made  accordingly  in  1832,  it  is  ordered,  (rule  30,)  as  to 
petitions  presented  to  the  Court  of  Review,  «<  that  it  shall  not  be  necessary 
to  recite  such  peiition  at  length  in  any  order  pronounced  by  the  court 
thereon.''  Here  the  order  on  which  the  warrant  is  founded  refers  to  the 
petition,  in  which  the  contempt  would  be  stated,  but  does  not  recite  the 
petition,  that  being  rendered  unnecessary  by  the  rule.  Rule  35  directs 
«<that  the  practice  in  the  Court  of  Review  diall,  until  otherwise  ordered^ 
be  conformed  as  nearly  as  may  be  to  the  present  practice  in  matters  before 
the  lord  chancellor :"  and,  in  Dicas  v.  Lord  Brougham^  6  Car.  &  P.  249 ; 
S.  C.  1  M.  &  Rob.  309,  the  lord  chancellor's  warrant  of  commitment, 
^hich  was  not  impeached,  merely  referred  to  a  contemporaneous  order 
for  commitment,  not  stating  the  cause,  and  directed  that  the  party  should 
be  conveyed  to  the  Fleet,  "there  to  remain  until  my  further  order.** 
[Coleridge,  J.  The  order  on  which  the  warrant  proceeds  in  this  case  ia 
not  more  specific  than  the  warrant :  it  says,  <<  for  his  contempt  of  the  order 
in  the  said  petition  mentioned  or  referred  to ;"  not  even  stating  that  the 
order  was  made  by  the  Court  of  Review.  It  might  have  been  an  order 
of  the  commissioners.  The  order  which  is  set  forth  in  Dicas  v.  Lord 
Brougham,  6  Car.  &  P.  249 ;  S.  C.  1  M.  &  Rob.  309,  stated  all  the  pro- 
ceedings out  of  which  the  contempt  arooe,  as  alleged  in  the  petition.] 
That  was  before  the  rules  of  1832.  In  Cosier  v.  Wilsony  3  M.  &  W.  411, 
*1111     *^  warrant  of  commitment  under  an  order  of  justices  was  held 

^  good,  though  it  did  not  sufficiently  state  the  cause  of  commit- 
tuent,  except  by  reference  to  the  order;  the  Court  of  Exchequer  saying, 
«<  The  order  is  perfectly  good,  and  the  commitment  refers  to  the  order^ 
and  therefore  incorporates  it."  In  Ex  parte  Malachy^  1  Mont.  &  Ayf, 
267,  the  order  of  commitment,  which  does  not  appear  to  have  been  held 
objectionable,  was  in  the  same  form  as  that  now  in  question.    In  Ex  parte 

(a)  Law  and  Praetlee  of  Bankruptejr*  bj  Montagne  and  Ajrrtoo,  voL  U.  Appendix,  pb 
til,  3d  edit. 
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Green,  1  Mont.  Deae.  &  De  Gez,  464,  the  present  CM*der  of  commitment 
was  discussed  before  the  lord  chancellor ;  but  the  objections  now  taken 
were  not  suggested.  The  order  6f  commitment  in  Mr.  Long  Wellesky*s 
Casty  2  Russ.  &  Mylne,  639,  which  was  upheld,  was  «  until  he  shall  clear 
his  contempt,  and  this  court  make  other  order  to  the  contrary.''  [Lord 
Denman,  C.  J.  I  do  not  think  any  thing  of  the  objection  on  that  ground, 
because  a  proceeding  for  contempt  cannot  well  be  enforced  in  any  other 
form  than  "till  further  order  of  the  court."]  The  authorities  as  to  the 
proper  mode  of  adjudication  in  cases  of  contempt  are  collected  in  the  Case 
of  the  Sheriff  of  MiddkseXy  11  A.  &  E.  273,  where  a  very  summary  form 
was  held  sufficient.  [Lord  Denman,  C.  J.  There  is  no  difficulty  as  to  the 
doctrine.  The  question  is,  whether  the  warrant  here  shows  the  contempt, 
even  in  the  general  way  in  which  it  appeared  there.  It  turns  altogether 
on  the  construction.] 

If  the  warrant  is  good,  the  defendant  is  entitled  at  least  to  a  new  trial, 
the  cause  having  been  tried  on  an  assumption,  throughout,  that  the  warrant 
was  bad.  A  good  warrant  might  have  operated  with  the  jury  at  any  rate 
in  mitigation  of  damages.  Cur.  adv.  wit. 

*Lord  Denman,  C.  J.,  in  this  vacation,  delivered  the  judgment  rm^yo 
of  the  court.  •• 

This  was  an  action  of  assault  and  false  imprisonment,  against  Matthew 
Elgie  and  Samuel  Simpson  Toulmin.  They  pleaded  separately  the  same 
pleas,  not  guilty,  and,  secondly,  a  justification  under  a  commitment  by  thb 
Court  of  Review  for  a  contempt.  Elgie  was  acquitted.  The  question 
was,  whether  the  verdict  for  150/.  against  Toulmin  should  not  be  set  aside, 
Toulmin  had  sued  out  a  commission  against  Elgie,  who  was  declared 
bankrupt.  The  plaintiff,  a  creditor,  petitioned  to  supersede  the  commis* 
sion :  his  petition  was  dismissed  with  cos's.  The  proceedings  in  bank* 
ruptcy  terminate  with  the  warrant,  under  whiph  he  underwent  that  impri- 
sonment for  which  he  now  seeks  redress.  He  was  discharged  by  my 
brother  Coleridge,  who  held  the  warrant  illegal. 

The  first  question  we  are  to  consider  is,  whether,  at  the  trial,  Toulmin 
was  proved  to  have  done  any  thing  towards  the  imprisonment,  so  as  to 
require  justification.  This  was  treated  by  my  learned  brother  as  too  clear 
for  argument.  It  certainly  is.  The  warrant  was  written  upon  by  Toulmin, 
as  acting  in  the  matter,  before  the  imprisonment.  Then,  was  the  warrant 
legal  ?  [His  lordship  here  read  the  order  of  the  Court  of  Review  and  the 
warrant,  stated  ante,  pp.  100,  101.]  We  are  of  opinion  that  it  was  not. 
The  contempt  recited  is  a  contempt  mentioned  or  referred  to  in  a  petition 
pre/erred  by  the  defendant  Elgie  in  his  bankruptcy ;  and  the  order  is,  that 
the  said  William  Green  do  stand  committed  to  the  Fleet  prison  for  his 
contempt  in  the  said  petition  mentioned.  The  warrant  refers  to  this  order 
ms  the  ground  of  commitment,  in  which  there  is  no  general  '^adju-  r«|to 
dication  of  a  contempt,  nor  any  feet  found,  nor  any  thing  directed     ^ 
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to  be  dose  by  tbe  prisoner  to  clear  himself  from  it  No  such  order  or 
\¥arrant  has  ever  been  held  good :  and,  though  this  is  said  to  be  the  form 
sanctioned  by  the  Court  of  Review,  we-have  no  reason  to  think  that  it  has 
ever  been  upheld  in  the  face  of  these  objections.  The  form  employed  by 
the  Court  of  Chancery  in  former  times  appears  to  have  been  entirely  dif« 
ferent.  One  case  was  cited  from  3  Meeson  &  Welsby  ^Coster  v.  Wilson^ 
3  M.  &  W.  411,)  to  prove  that  a  warrant  of  commitment  may  be  legal 
though  made  intelligible  only  by  reference  to  the  order  on  which  it  is 
grounded.  Here  the  order  itself  appears  to  be  bad.  In  that  case  the 
reference  was  in  respect  to  matters  of  mere  form,  by  which  the  jurisdiction 
might  have  appeared  more  distinctly ;  but  the  fact  of  trial,  and  the  evi- 
dence of  all  that  is  wanted  for  that  purpose,  were  set  out  at  large  ;  while, 
in  the  present  case,  no  offence  whatever  can  be  collected  from  the  docu- 
ments. 

Supposing,  however,  the  warrant  illegal,  another  question  was  raised, 
bow  far  the  attorney  can  be  made  a  trespasser  for  merely  transmitting  it, 
in  the  execution  of  his  duty  towards  his  client,  from  the  court  from  which 
it  came  to  the  officer  whom  it  required  to  receive  the  prisoner. 

This  supposition  assumes  that  the  proof  of  the  relation  of  attorney  and 
client  between  the  two  defendants  was  clear.  Granting  this,  what  au- 
thority is  there  for  the  distinction  here  supposed  in  favour  of  the  attorney? 
On  examining  the  books,  only  one  such  authority  will  be  found  ;  a  Nisi 
*11A1  Pr^us  case,  in  3  £spinasse,  Sedley  v.  *  Sutherland^  Esp^  N.  P.  C. 
-*  202.  We  must  say  that  that  report  is  at  variance  with  many  well 
considered  cases  in  banc,  of  which  it  will  be  enough  to  mention  Braham 
V.  Barker y  3  Wils.  368,  where  the  point  was  learnedly  discussed  and  fully 
decided,  and  Codrington  v.  Lhydj  8  A.  &  £.  449.  The  distinction  is  not 
between  attorney  and  client,  but  between  both  of  them  and  the  officer, 
whom  they  employed  to  execute  his  known  duty  in  giving  effect  to  the 
judgments  and  orders  of  competent  courts.  This  distinction  is  just  and 
reasonable,  and  has  been  expounded  in  Carratt  v.  MorUy^  1  Q.  B.  18, 
and  several  other  cases  lately  decided  in  this  court.  And  it  is  not  impos- 
sible that  an  attorney  may  be  in  the  nature  of  an  officer  banding  over  papers 
which  may  be  afterwards  acted  upon,  wi(h  no  more  concurrence  than  that 
of  a  postman  who  conveys  a  letter.  When  such  is  his  conduct,  this  prin- 
ciple may  protect  him ;  but,  if  he  deliberately  directs  the  execution  of  a 
bad  warrant,  he  takes  upon  himself  the  chance  of  all  consequences. 

But  even  this  argument  would  fail  to  protect  the  defendant  Toulmin  in 
the  present  instance,  because  it  is  admitted  that  an  officious  interference 
in  such  proceedings  from  any  indirect  motive  would  divest  the  attorney  of 
this  supposed  privilege.  Here  malice  was  directly  imputed ;  and  that 
question  was  properly  submitted  to  the  jury.  The  evidence  arising  froic 
his  writing  on  the  warrant  might  fall  short  of  this:  so  might  his  attendance 
•  afterwards  at  the  judge's  chambers  to  oppose  the  plaintiff's  discharge  from 
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custody.  But  his  refusing  information  as  to  the  amount  of  costs,  which  a 
firiend  of  the  ^plaintiff's  was  ready  to  pay,  led  to  the  protraction  ■-•^^r 
of  his  imprisonment,  and  furnished  cogent  proof  of  such  motive.        ^ 

.   Rule  discharged. 


MARSHALL  and  Another,  Assignees  of  TOMS,  a  Bankrupt,  v.  LAMB. 

Stat  I  &  2  W.  4,  c.  66,  s.  12,  empowers  a  master  in  chancerj,  ''acting  under  any 
appoiDtment  by  the  lord  chaocellor  to  be  given  for  that  purpose,"  to  issue  a  fiat 
in  bankruptcy.  A  fiat,  purporting  to  be  issued  by  a  master  in  virtue  of  authority 
given  by  the  lord  chancellor,  was  proved  to  have  been  actually  issued  by  a  master 
who  had  often  issued  similar  fiats. 

Held  sufficient  evidence  of  the  master's  jurisdiction  to  issue  the  fiat,  without  specifia 
proof  of  any  authority  given  him  by  the  lord  chancellor. 

If  a  party  contemplating  bankruptcy  voluntarily  makes  a  payment  by  which  the  equal 
distribution  of  his  property  under  the  fiat  will  be  defeated,  such  payment  is  a  fraudn* 
lent  preference,  though  the  bankrupt,  in  making  it,  did  not  intend  to  benefit,  nor  did 
in  fact  benefit,  the  particular  creditor. 

As  if  he  pays  off  a  mortgage  on  property  settled  to  the  use  of  his  wife  (who  had 
joined  in  such  mortgage,)  without  previous  notice  to,  or  request  by,  the  creditor,  to 
whom  it  would '  have  been  equally  beneficial  to  retain  the  mortgage ;  the  bankrupt 
intending  only,  by  such  payment,  to  lil>erate  the  wife's  property  for  his  own  and  her 
benefit 

Assumpsit  for  money  had  and  received  to  the  use  of  plaintifls  as  as« 
signees  of  Toms ;  and  on  an  account  stated. 

Pleas.  1.  Non-assumpsit.  2.  That  plaintiffs  were  not  nor  are  assignees, 
&c.,  in  manner  and  form,  &c.  Issues  thereon.  Notice  of  disputing  the 
act  of  bankruptcy,  &c.,  was  given. 

On  the  trial,  before  Maitle,  J.,  at  the  Liverpool  summer  assizes,  1842, 
the  fiat  in  bankruptcy  was  put  in,  dated  August  25th,  1841.  It  began  as 
follows.  "  Upon  reading  the  petition,"  4c.,  "  I  hereby,  by  virtue  of  au- 
thority for  that  purpose  to  me  given  by  the  right  honourable  the  lord 
high  chancellor,  authorize  the  said  petitioners  to  prosecute  their  complaint 
before,"  &c.,  (nominating  commissioners ;)  and  it  was  signed  «<  W.  Wing- 
field."  A  clerk  in  the  bankrupt's  office  was  called,  who  stated  that  the 
practice  of  the  office  was  to  *send  the  fiats  daily  for  signature  ■-•n/* 
by  the  master.  The  examination  proceeded  as  follows.  <<  Do  ^ 
you  know  that  the  master's  name  is  Wingfield  }  Yes.  Is  that  the  hand- 
writing of  the  master  who  acts  as  a  master  in  chancery  ?  Yes :  he  has 
acted  for  years.  Has  he  signed  many  fiats  to  your  knowledge  ?  A  great 
many.  He  has  done  so  before  that  and  since  .^  Yes."  The  witness  had 
DO  recollection  as  to  the  particular  fiat.  It  was  objected,  for  the  defend- 
ant, that  the  plaintifls  were  bound  to  prove  a  specific  appointment  by  which 
the  master  was  authorized  to  grant  fiats,  according  to  stat.  1  &  2  W.  4,  c^ 
56,  s.  12.(ff}    The  fiat  was  however  received  without  such  proof. 

(a)  Btat.  1  d&  S  W.  4,  c.  66,  s.  13,  enacts,  ''That  in  eveiy  ease  wherein  the  lord 
•hmnceilor,  by  virtue  of  any  former  act,  bath  power  to  issue  a  eommission  of  bank* 
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.  Evidence  was  then  given  of  an  act  of  bankruptcy  committed  by  Toms 
on  the  18th  of  August  1841 .  Before  that  time  the  defendant,  an  attorney 
at  Basingstoke,  had  advanced  700/.  to  Toms  on  a  mortgage,  (dated  June 
12th,  1840,)  of  the  interest  and  dividends  (and  the  capital,  in  a  particular 
•I  171     ^^^^^)  of  2000/.  3  per  cent,  reduced  bank  ^annuities,  which,  by 

''  setdement  of  the  bankrupt's  marriage,  had  been  conveyed  to 
trustees  to  pay  the  dividends  for  the  separate  use  of  his  wife  during  their 
joint  lives,  and  after  her  decease  to  permit  the  bankrupt,  if  surviving,  to 
receive  them  during  his  life,  and  on  further  trusts,  which  it  b  unnecessary 
to  state.  The  wife,  in  execution  of  a  power  reserved  to  her  by  the  settle- 
ment, joined  in  the  mortgage.  It  included  also  a  policy  of  insurance  on 
the  bankrupt's  life,  and  some  leasehold  property  of  his  sister,  who  was  a 
party  to  the  mortgage.  There  was  a  covenant  for  reassignment  if  the 
principal,  with  5  per  cent,  interest,  should  be  repaid  on  the  12th  Decem« 
ber  then  next:  also  a  covenant  by  the  bankrupt  to  repay  the  said  principal 
and  interest  on  that  day ;  and,  further,  that,  if  the  said  principal  and  interest 
should  not  be  then  paid,  the  bankrupt  would  pay,  half-yearly,  interest  on 
the  said  principal  sum  of  700/.  or  so  much  thereof  as  should  remain  due» 
A  power  of  sale  was  given  to  the  defendant  if  default  should  be  made  in 
payment  of  principal  or  interest  contrary  to  the  proviso  in  that  respect,  and 
also  for  two  calendar  months  after  notice  to  pay.  And  there  was  a  cove* 
Bant  that  the  mortgagor  diould  possess  and  enjoy,  &c.,  until  default  made 
in  payment  of  principal  or  interest.  On  25th  August,  1841,  Toms,  hav- 
ing bankruptcy  in  contemplation,  paid  off  the  mortgage  under  the  follow* 
iBg  circumstances,  detailed  by  Lamb  in  his  examination  before  the  com- 
missioners. 

<<  The  bankrupt  waited  upon  me  at  my  office  in  Basingstoke  on  the  25th 
August  last.''  <<  The  bankrupt  had  not  informed  me  previously  to  his 
arrival,  by  letter  or  otherwise,  of  his  intention  to  come  over  on  that  day : 
he  did  intimate  his  intention  to  my  managing  clerk,  about  six  weeks  or 
^^^f^-y     two  months  before,  to  pay  off  the  *money,  who  communicated 

^  the  same  to  me.  He  had  not  informed  me  of  it  at  the  time  he 
paid  me  the  money.  My  clerk  had  chiefly  been  concerned  in  this  busi- 
ness with  the  bankrupt  and  his  solicitor.     The  bankrupt  told  me  that  he 

ropt  und^T  the  great  seal,  it  shall  and  may  be  lawful  for  him,  and  also  for  the  master 
of  the  rolls,  the  vice-chancellor,  and  each  of  the  masters  of  the  Court  of  Chancery^, 
acting  nnder  any  appointment  by  the  lord  chancellor  to  be  given  for  that  purpose  on 
petition  made  to  the  lord  chancellor  against  any  trader  having  committed  any  act  of 
bankrvptcy  by  any  creditor  of  such  trader,  and  upon  his  filing  such  affidavit  and  giving 
•och  bond  as  is  by  law  required,  to  issue  his  fiat  under  his  hand  in  lieu  of  snch  com- 
mission, thereby  authorizing  such  creditor  to  prosecute  his  said  complaint  in  the  said 
Goart  of  Bankroptcy,  or  to  prosecnte  the  same  elsewhere  before  such  discreet  and  pro* 
|ier  p*f rsons  as  the  lord  chancellor,  or  as  the  master  of  the  rolls,  vice-chancellor,  or 
one  of  the  masters  of  the  Court  of  Chancery,  acting  as  aiforesaid,  by  such  fiat  that  may 
think  fit  to  nominate  and  appoint;  and  that  the  persons  so  appointed  shall  thereby  have 
the  like  power  and  authority  to  all  intents  and  purposes  as  if  they  were  assigned 
KBd  appointed  special  commissioners  by  virtue  of  a  commissioa  nnder  th»  great  seaL**  ^ 


5  Adolphus  &.  Ellis,  N.  S.  118 

bad  called  to  pay  off  the  money,  700/.,  he  owed  upon  the  mortgage  to 
myself,  if  I  would  take  the  money  without  notice ;  and  he  would  pay  anjp 
interest  that  might  be  necessary."  <<  I  hesitated  to  receive  the  money,  not 
exactly  knowing  what  immediately  to  do  with  it.  Upon  conferring  with 
my  partner,  we  considered  it  might  be  taken  with  interest  for  the  current 
six  monhs,  more  than  two  of  which  had  elapsed :  and  we.  so  told  Mr. 
Toms:  700/.  principal  money,  and  17/.  lOs,  for  half  a  year's  interest, 
were  thereupon  paid :  and  thereupon  Mr.  Toms  wished  to  have  the  deeds." 
The  examination  stated  that  the  deeds  were  sent  to  the  bankrupt.  <(  The 
bankrupt  did  not  say  it  would  serve  him  if  I  would  take  the  money,  nor 
did  he  press  for  its  reception."  <<!  had  not  given  him  any  notice  pre- 
Tiously  to  pay  in  the  principal :  I  charged  him  four  months'  interest  or 
thereabouts  for  paying  the  money  without  notice.  I  did  not  call  for  it.  I 
took  it  because  I  did  not  know  how  long  the  money  might  have  remained 
unemployed.  I  should  not  have  acceded  to  his  request  without  compen* 
sation."  <<  I  removed  the  distringas  placed  upon  the  stock,  and  gave  tha 
trustees  of  Mrs.  Toms's  settlement  and  the  directors  of  the  insurance  offica 
notice  of  the  principal  and  interest  on  the  mortgage  being  paid.  This  I 
did  immediately  aficr  payment  thereof,  on  the  26th  August.  The  notice 
to  the  trustees  was  given  at  the  request  of  the  bankrupt's  solicitor.  The 
bankrupt  has  informed  me  that  he  had  destroyed  the  mortgage  deed." 

The  plaintiffs  contended  that  the  payment  of  717/.  *thu6  made  r«|iq 
by  the  bankrupt  to  Lamb  was  a  fraudulent  preference.  The  de«  ** 
fendant's  counsel  argued  that  it  was  not  so,  because  the  money  was  paid 
with  no  view  of  benefitting  Lamb,  but  in  order  to  get  out  of  his  hands, 
for  the  bankrupt's  own  benefit,  the  documents  which  he  and  his  wife  had 
pledged.  Maule,  J.,  said :  <<  The  circumstance  of  a  person  wishing  to 
prefer  a  creditor  is  not  a  characteristic  ingredient  in  the  fraud :  it  is  a  thing 
in  spite  of  which  the  thing  may  be  fraudulent.  It  is  rather  a  desire  to  pay 
a  creditor ;  it  is  a  laudable  desire ;  but,  notwithstanding  that  be  a  good 
and  proper  thing  to  be  done,  the  payment  may  be  a  fraudulent  one  as  within 
the  bankrupt  law.  This  is  much  more  analogous  to  the  case  of  a  bank- 
rupt  conveying  away  property  before  his  bankruptcy.  Where  the  bank- 
rupt is  conveying  property  in  trust  for  himself,  that  would  be  a  fraudulent 
transfer."  «<  Here  I  do  not  meSin  to  say  you  may  not  be  able  by  argument 
or  by  evidence  to  show  that  it  is  otherwise ;  but  it  appears  to  me  primi 
facie,  at  present,  that  the  bankrupt  must  be  taken  to  have  paid  this  717/. 
for  the  purpose  of  preventing  so  much  money  being  added  to  the  300/. 
which  the  creditors  bad  already  got  for  the  purpose  of  paying  their  debts,, 
and  "  of  its  <<  being  in  fact  applied  to  the  use  of  himself  and  his  wife 
afterwards."  And  his  lordship,  in  summing  up  (after  referring  to  tha 
cases  in  which  transactions  with  the  bankrupt  are  protected  by  statute,) 
aaid :  <<  No  transaction  is  protected  by  any  act  of  parliament,  that  amounts. 
to  a  fraudulent  preference  to  a  creditor  of  a  bankrupt ;  and  it  is  a  fraudulent 
preference  of  a  creditor  if  tha  bankrupt,  for  the  purpose  of  defeating  his 
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other  creditors,  more  particularly  for  some  purpose  of  benefitting  himself 
to  the  exclusion  of  all  his  creditors,  pays  money  to  one,  although  that  ere- 
*12ni  ^^^^^  may  himself  be  a  person  *  who  is  not  colluding  with  the 
-*  bankrupt  in  obtaining  that  fraudulent  preference.  If  a  bankrupt 
goes  to  a  person  who  does  not  know  he  is  going  to  be  a  bankrupt,  and  w:ho 
has  not  asked  him  for  money,  and  pays  that  person  money  which  he  owes 
him,  for  the  purpose  of  defeating  the  claim  of  his  other  creditors  to  that 
money,  whether  that  be  done  because  he  has  some  partiality  for  that  cre- 
ditor or  from  any  other  motive  which  induces  him  to  defraud  his  other 
creditors,  it  is  a  fraudulent  preference  of  that  creditor,  except  in  the  ex- 
emptions I  mentioned  to  you  before,  of  dealing  before  the  issuing  of  the 
fiat"  He  added  that  the  intention  in  this  case  was  clear  from  the  facts; 
that,  if  the  jury  thought  so,  the  law,  as  he  had  stated  it,  applied,  and  the 
only  question  was  whether  the  act  of  bankruptcy  was  proved :  and  be  di- 
rected them,  if  they  thought  it  was,  to  find  a  verdict  for  717/.  The  jury 
found  accordingly.  Leave  was  given  to  move  to  enter  a  nonsuit  on  the 
objection  last  stated. 

KnowleSy  in  the  ensuing  term,  obtained  a  rule  to  show  cause  why  a 
a  nonsuit  should  not  be  entered  or  a  new  trial  had. 

Martin  and  Aiherton  now  showed  cause.(a)  First,  there  was  sufficient 
evidence  that  Mr.  Wingfield  was  a  master  appointed  under  stat.  1  &  2  W. 
4,  c.  56,  s.  12.  He  was  proved  to  be  a  master;  and  he  was  acting  as  a  public 
officer,  within  the  scope  of  the  duty  pointed  out  by  the  act.  It  must  be 
inferred,  on  the  recognised  principle,  which  is  founded  on  general  con- 
venience, that  he  had  the  proper  authority ;  Bex  v.  Verektj  3  Camp.  432. 
•1911  *l'he  power  exercised  in  this  case  is  indeed  a  special  one;  but 
^  the  rule  still  applies.  The  acting  is  evidence,  though  not  con- 
clusive, that  Mr.  Wingfield  was  such  a  master  as  might  lawfully  issue  a 
fiat.  Secondly,  the  payment  of  717/.,  made  without  pressure  on  the  part 
of  the  creditor,  was  a  fraudulent  preference,  and  therefore  not  protected 
by  Stat.  2  &  3  Vict.  c.  29,  s.  1.  The  validity  or  invalidity  of  such  a  pay- 
ment does  not  depend  upon  the  bankrupt's  intention  towards  the  creditor: 
the  only  question  is  whether  or  not  the  money  was  paid  voluntarily,  and 
in  contemplation  of  bankruptcy;  Morgan  v.  Brundrettj  5  B.  &  Ad.  289. 
The  principle  here  relied  upon  by  the  plaintiffs  appears  in  Hall  v.  Wal» 
lace  J  7  M.  &  W.  353,  which  shows  that  bona  fides,  as  between  the  bank- 
rupt and  the  creditor,  does  not  protect  the  transaction  if  its  effect  be  a 
fraudulent  preference ;  that  is,  if  it  defeats  that  equal  distribution  among 
the  creditors  in  general  which  the  bankrupt  laws  require.  This  descrip- 
of  a  fraudulent  preference  is  recognised  by  the  Court  of  Common  Pleas  in 
Atkinson  v.  Brindall^  2  New  Ca.  225.  [Lord  Denman,  C.  J.  We  had 
all  the  cases  before  us  very  lately.(fr)  Stat.  6  O.  4,  c.  16,  s.  82,  protects 
^very  payment  bona  fide  made  to  any  creditor  before  the  date  and  issuing 

(a)  Before  Lord  Denman.  G.  J.,  Patteson,  and  WiUiams,  Js. 
ih)  AUnd  V.  CwutabU,  4  Q.  B.  674. 
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of  a  commission,  <<  such  payment  not  being  a  fraudulent  preference  of  such 
creditor;'^  and  Alderson,  B.,  in  Turquand  v.  Vanderplank^  10  M.  &  W, 
180,  intimates  an  opinion  that,  since  stat.  2  &  3  Vict.  c.  29,  mere  pay* 
ments  to  creditors  are  still  governed  by  sect.  82  of  the  former  act.  The 
statute  of  Victoria  was  not  meant  to  legalize  any  acts  which  before  were 
invalid  of  themselves ;  and  the  singling  out  one  creditor  for  payment,  in 
fraud  of  the  policy  of  the  bankrupt  law,  is  •an  act  of  this  nature,  r^io.i 
[Lord  Denman,  C.  J.  You  say  that  the  bankrupt's  wish  to  benefit  *■ 
himself  and  his  wife  by  releashig  the  settled  property  may  be  a  motive  for 
giving  a  preference  to  the  particular  creditor,  which  would  be  illegal.]  It 
is  so.  The  arrangement  in  the  mortgage  deed  for  periodical  payments  of 
interest  if  the  principal  should  not  be  paid  at  the  day  distinguishes  the  pre« 
sent  case  from  those  in  which  the  bankrupt  has  merely  paid  money  to 
release  a  common  pledge. 

Knowles  and  Crompton^  contra.  As  to  the  first  point.  ll)is  is  not  the 
case  of  an  officer  acting  in  a  known  public  capacity,  like  the  surrogate  in 
Rex  V.  Verelsty  3  Camp.  432.  The  issuing  of  fiats  by  a  master  is  the 
exercise  of  a  special  authority,  which  is  given  in  a  particular  manner,  and 
should  be  proved  to  have  been  so  given.  There  is  no  such  officer  as  a 
master  in  chancery  exercising  the  functions  of  the  lord  chancellor  in 
issuing  fiats.  When  he  is  enabled  to  do  so  it  is  not  an  appointment  to  an 
office,  but  the  grant  of  a  power  to  do  a  particular  act.  To  make  the  acting 
proof  of  the  authority,  the  thing  done  should  be  necessarily  incident  to  the 
office.  [Patteson,  J.  The  statute  does  not  direct  the  lord  chancellor  to 
give  a  fresh  authority  in  each  particular  case.]  That  is  not  necessary  to 
the  argument.  [Patteson,  J.  The  case  of  a  baron  of  the  exchequer  ap- 
pointed by  warrant  under  the  statute(a)  to  sit  in  equity  in  the  chief 
baron's  absence  would  be  analogous  to  this.]  His  acts  would  be  judiciaf 
ones.  [Lord  Denman,  C.  J.  Not  till  he  was  proved  to  be  a  judge.  But 
he  is  made  so  for  the  particular  purpose :  and  so  authority  is  given  to  the 
^master  for  the  purpose  of  granting  fiats.  Patteson,  J.  The  same  r»ioa 
rule  of  evidence  runs  through  all  offices,  from  that  of  a  judge  to  *' 
that  of  a  vestry  clerk.]  As  to  the  second  point.  According  to  the  argu- 
ment on  the  other  side,  no  mortgagee  giving  up  his  mortgage,  or  pawnee 
bis  pledge,  though  compelled  to  do  so,  would  be  safe.  Suppose  a  person 
OD  the  eve  of  bankruptcy  takes  up  a  bill  of  exchange.  [Patteson,  J.  If 
the  bill  had  six  months  to  run^  the  case  might  resemble  this.]  The  day 
for  payment  of  the  principal  here  was  past.  [Patteson,  J.  No  notice  of 
payment  had  been  given.  You  cannot  make  a  mortgagee  take  his  mone/ 
without  giving  him  notice  merely  because  the  day  pf  payment  is  past. 
The  parries  here  acted  on  the  assumption  that  the  mortgagee  might  refuse : 
for  a  charge  was  made,  and  submitted  to,  for  paying  off  the  mortgage  with* 
6at  notice.]  As  to  the  payment  being  voluntary  on  the  part  of  the  bank* 
pjpt ;  redeeming  an  ordinary  pledge  is  so  ;  taking  up  a  bill  of  exchange 

(a)  See  stais.  57  G.  3,  c.  18,  s.  1;  3  dc  4'W.  4,  c.  41,  s.  25.  *^ 
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^hich  is  due  is  also  voluntary ;  so  is  the  paying  money  to  liberate  a  docu* 
ment  which  would  place  the  party  in  jeopardy ;  yet  the  payments  in  these 
cases  are  held  good.  To  satisfy  the  words  ««  being  a  fraudulent  prefer* 
ence  of  any  creditor''  in  stat  2  &  3  Vict.  c.  29,  s.  1,  there  must  have 
been  an  intention  to  prefer  the  creditor  and  thereby  give  him  an  ad- 
vantage. Lord  Mansfield,  in  Harman  v.  Fishery  1  Cowp.  117,  relies 
upon  this  motive  as  constituting  the  illegality.  In  Mavor  v.  Croomej  1 
Bing.  261,  the  bankrupt  made  a  payment  to  discharge  a  lien  on  property 
which  he  was  about  to  dispose  of  beneficially ;  and  this  was  held  not  to  be 
*1241  ^^^^^^  by  the  then  bankrupt  law.  Counsel  there,  in  *argu» 
^  ment,  likened  the  case  to  those  <<  where  a  creditor,  having  a  liea 
on  the  title  deeds  of  a  bankrupt,  refuses  to  deliver  them  up,  except  on 
payment  of  his  debt ;  a  payment,"  they  said,  <<  which  has  always  been 
esteemed  valid,  as  against  any  claim  on  the  part  of  the  assignees.'' 
Thompson  v.  Beaison^  1  Bing.  145,  is  a  similar  case.  It  makes  no  dif- 
ferance  in  principle,  whether  the  party  who  is  paid  off  be,  in  the  first  in- 
stance, willing  or  unwilling  to  take  the  money.  The  creditor  here  gave 
up  securities  on  which  he  had  advanced  his  money.  The  assignees 
could  not  have  recovered  them  without  paying  it.  [Pattesov,  J.  They 
could  not  at  all.  They  had  no  interest  in  them.  If  the  recovery  of 
them  could  have  been  of  any  value  to  the  assignees,  it  is  no  matter  what 
the  value  was.  The  importance  of  an  intention  to  prefer  was  much  dis- 
cussed in  Belcher  v.  Jones^  2  M.  &  W.  258,  where  a  communication  made 
without  such  design  was  held  no  ground  for  impeaching  a  payment, 
though  its  effect  was  to  give  one  creditor  an  advantage  over  others. 
Abbott  V.  Pomfrety  1  New  Ca.  462,  like  the  present  case,  turned  on  the 
effect  of  a  payment  to  one  with  intention  to  benefit  another.  In  the  case 
of  a  person  on  the  eve  of  bankruptcy  taking  up  a  bill  of  exchange  not  yet 
due,  if  circumstances  made  it  important  to  him  to  do  so  (as  in  the  case  of 
Lalham  and  Parryj{a)  the  giving  money  or  goods  in  discharge  of  such 
bill  would  not  be  a  fraudulent  preference.  [Pattesok,  J.  Where  the 
creditor  has  a  lien  on  property  of  the  debtor,  there  is  no  fraudulent  pre- 
*1251  ^^^^°^^  ^^  paying  money  to  discharge  it,  because  the  ^assignees, 
-'  to  recover  that  property,  must  do  the  same.  But  that  does  not 
apply  to  the  present  case,  where  the  circumstances  are  totally  different.] 
The  real  question  is  what  is  intended  in  the  transaction  between  the  bank- 
rupt and  his  creditor,  apd  not  what  the  assignees  are  to  gain.  If  the 
bankrupt,  in  taking  up  a  pledge,  intends  benefit  to  himself  and  not  to  the 
pawnee,  the  exception  in  stat.  2  &  3  Vict.  c.  29,  s.  1,  docs  not  apply. 

Cwr.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation,  (May  29th,)  delivered  the  judg- 
ment of  the  court. 

The  plaintiffs  were  assignees  of  a  bankrupt  who  had  borrowed  700/. 

(o)8ee/)e71iffefv.Carr«fl;i8uirk.N.P.a88;  Ex  parie  Ik  TsM  f  tnreUtfmm 
#  Pwrrjf,  I  Mo&U  Ca.  Bank,  138. 
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from  the  defendant  on  a  mortgage  of  his  wife's  estate,  and  also  his  sister's, 
and  a  policy  of  insurance  belonging  to  the  bankrupt,  and  covenanted  to 
repay  the  money  with  interest  at  a  day  long  past.  When  he  was  in  des- 
perate circumstances,  and  in  contemplation  of  bankruptcy,  and  after  he 
bad  committed  an  act  of  bankruptcy,  he  took  the  money  to  the  defendant, 
who  at  first  declined  to  receive  it,  but,  on  being  paid  the  then  accruing 
half  year's  interest,  accepted  the  money,  and  gave  the  bankrupt  the  title 
deeds  and  the  policy.  The  assignees  sought  to  recover  this  money  as 
paid  after  an  act  of  bankruptcy,  and  not  protected  by  the  statutes  6  G.  4, 
c.  16,  s.  82,  and  2  &  3  Vict.  c.  29,  s.  1,  because  it  was  a  payment  by 
way  of  fraudulent  preference.  The  learned  judge  thought  them  entitled  to 
a  verdict:  and  the  propriety  of  his  decision  has  been  argued  before  us. 

The  plaintifls'  counsel  contended  that  all  which  is  required  to  constitute 
a  fraudulent  preference  is  found  in^these  circumstances;  the  undisputed 
contemplation  *of  approaching  bankruptcy,  the  subtraction  of  his  rm-tna 
money  from  the  fund  to  be  distributed  among  his  creditors,  the  '' 
Toluntary  selection  of  one  of  these  creditors  without  pressure  or  applica* 
tion  on  his  part:  and,  though  the  object  was  admitted  to  be  a  direct 
benefit  to  the  plaintiff,  his  wife  and  sister,  and  the  creditor  was  in  no  wise 
benefitted,  as  he  gave  up  the  deeds  on  receiving  the  money,  yet  he  was 
the  party  preferred  at  the  expense  of  the  estate ;  and  the  ulterior  object 
can  make  no  difierence  in  the  application  of  the  law. 

On  the'  other  hand,  the  language  of  the  exceptions  in  the  bankrupt  acts 
was  said  to  confine  their  operation  to  cases  where  a  personal  benefit  to 
the  preferred  creditor  is  intended.  Reliance  was  placed  on  some  expres* 
rions  of  Lord  Abingeb  and  the  Court  of  Exchequer  in  Tkirquand  v.  Fan- 
derplankf  10  M.  &  W.  180.  We  cannot  relieve  ourselves  from  a  sense 
of  the  great  difficulty  that  surrounds  this  question :  but  upon  consideration 
we  adhere  to  the  opinion  expressed  by  the  learned  judge  on  the  trial.  If 
the  property  in  mortgage  had  belonged  to  the  bankrupt,  the  payment  by 
him  would  not  have  been  a  fraudulent  preference,  because  the  assignees 
would  have  had  the  mortgaged  property,  and  it  is  indifferent  to  them 
whether  they  have  the  property  free  from  the  mortgage  (supposing  it  to 
exceed  in  value  the  amount  of  the  mortgage)  or  the  property  subject  to 
fbe  mortgage  and  the  amount  of  the  mortgage  money  in  cash :  but  here 
the  property,  except  the  policy,  belonged  to  others.  Yet  the  defendant 
was  a  creditor  of  the  bankrupt,  because  the  money  was  lent  to  him,  and 
he  covenanted  to  repay  it :  the  payment  therefore  was,  emphatically,  a 
payment  *of  the  bankrupt's  debt  in  order  to  release  the  property  r^io? 
of  his  firiends  which  they  had  mortgaged  for  his  benefit:  the  de«  *- 
fendant  therefore  did  receive  twenty  shillings  in  the  pound  out  of  the 
bankrupt's  estate  to  the  prejudice  of  other  creditors,  although  it  was  no 
benefit  to  him,  for  he  would  have  been  as  well  off  if  he  had  kept  the 
mortgage  deeds. 

Suppose  the  bankrupt  had  borrowed- money  from  the  defendant  on  the 
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joint  and  several  note  of  himself  and  a  perfectly  sufficient  and  solvent 
surety^  and  had  voluntarily  and  in  contemplation  of  bankruptcy  paid  off 
the  note  in  order  to  relieve  the  surety  ;  the  defendant  (the  lender)  would 
derive  no  benefit,  for  the  solvent  surety  would  be  as  good  to  him  as 
money ;  yet  would  not  this  be  a  fraudulent  preference  ? 

In  that  as  in  the  present  case,  it  seems  to  us  that  the  creditor  (quoad 
the  bankrupt's  estate)  is  preferred ;  he  receives  out  of  that  estate  twenty 
shillings  in  the  pouAd,  whereas  the  other  creditors  do  not ;  and  he  is  pre- 
ferred  fraudulently  quoad  the  bankrupt's  intention :  and,  though  the  mo- 
ttve  for  giving  that  perference  was  ultimate  advantage  to  himself  and  his. 
own  family,  and  not  to  the  creditor,  we  think  the  preference  fraudulent 
and  the  payment  void.  Rule  discharged. 


*128]       •CARR  V.  SMITH  and  Another,  Executors  of  LEE. 

Proprietors  of  a  stage  coach  arranged  among  themselves  that  each  shoald  horse  the 
coach  for  certain  stages,  and  receive  the  payments  and  make  the  requisite  disburse- 
ments on  such  stages ;  and  it  was  the  practice  that  one  or  more  of  the  partners  every 
month  made  upland  sent  round  to  the  other  partners,  a  written  account  from  the  way- 
bills, showing  the  receipts  and  disbursements  of  each  proprietor,  the  share  of  net' 
profits,  if  any,  due  to  each,  and  the  proprietors  by  and  to  whom  the  ascertained 
shares  should  be  paid:  and  the  payments  were  made  accordingly.  In  assumpsit  by^ 
one  partner  against  another  for  a  balance  so  adjusted,  and  not  paid,  (the  partnership 
still  continuing,)  the  plaintiff's  case  rested  upon  a  written  account  made  out  as 
above,  but  not  stamped. 

Held,  that  if  an  action  at  law  would  lie  at  all  on  a  settlement  of  partnership  accounts 
which  was  not  a  final  close  of  all  the  partnership  transactions,  still  the  settlement  ia 
question,  not  appearing  to  have  been  agreed  to  by  the  partners  generally,  or  by  the 
plaintiflf  and  defendant,  could  be  binding  only  as  an  award;  and  that  it  could  not  so' 
operate  for  want  of  a  stamp. 

Assumpsit.  The  declaration  slated  that  plaintifif,  on  4th  December,. 
1836,  and  from  thence  until  3d  October,  1840,  was  a  coach  proprietor,^ 
and  he  and  the  said  Thomas  Lee,  deceased,  and  certain  other  parties,, 
together,  and  amongst  each  other,  during  all  that  time  ran  certaiii  public, 
stage  coaches  for  hire  between  Manchester  in  the  county  of  Lancaster  and, 
Leeds  in  the  county  of  York,  and  from  thence  back  to  Manchester  afore*^ 
•aid,  each  of  the  said  parties  during  all  that  time  agreeing  respectivelyr 
with  each  other  to  horse  the  said  stage  coaches  with  their  own  respective- 
horses  upon  separate  and  distinct  stages  of  the  said  road  between  the  ^aid, 
places;  and,  in  the  management  and  conduct  of  the  said  sta<;e  coaches,' 
each  of  the  said  parties  respectively,  as  occasion  required,  during  all  that 
time  received  the  fares  paid  for  the  carriage  and  conveyance  of  the  pas* 
•engers  and  parcels  by  the  said  coaches,  and  made  certain  disbursementa 
mod  charges  incidental  to  the  running  thereof:  and  it  was  then  agreed  be-« 
tween  the  said  parties  respectively  that  the  accounts  of  the  said  coachet| 
thould  be  from  time  t^  time  made  iq»  ^d  settled  by  some  perion  dulv 
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-autkorized  by  them  in  that  behalf,  and  the  amount  of  the  net  profits  ascei 

tainedy  and  also  the  net  amount  of  profits  to  which  each  of  the  said  partitt 

*was  entitled,  calculated  according  to  the  number  of  miles  horsed    '  ^^^^q 

by  each ;  and,  in  case  the  due  and  proper  disbursements  and     I- 

charges  made  by  any  of  the  said  parties,  and  the  net  amount  of  profits  to 

which  each  party  was  entitled  during  any  period   for  which  the  said 

accounts  were  so  made  up  and  settled,  should  exceed  the  sum  received 

by  the  said  party  for  fares  during  the  same  period,  it  was  to  be  ascertained 

!^  and  settled  in  and  by  the  said  account  what  sum  such  party  was  (o  receive 

;  iso  as  to  put  him  or  them  upon  an  equal  footing  with  the  said  other  parties^ 

•  and  from  which  of  the  said  parties  he  or  they  were  to  receive  the  same. 

\  And  thereupon,  in  consideration  of  the  premises,  and  that  plaintiff  and  the 

said  other  persons;  at  the  special  instance  and  request  .of  the  said  Thomas 

Lee,  had,  on  the  day  and  year  first  aforesaid,  agreed  as  aforesaid,  the 

said  T.  Lee  undertook  to  and  then  faithfully  promised  plaintitf,  if,  upon 

any  of  the  said  periodical  accounts  to  be  so  made  out  and  settled  as 

m 

aforesaid,  it  should  be  ascertained  that  the  due  and  proper  disbursements 
and  charges  made  by  plainiiif,  and  the  net  amount  of  profits  to  which  he 
was  entitled,  during  any  period,  exceeded  the  sum  received  by  him  for 
fares  during  the  same  period,  and  the  fares  received  by  the  said  T.  Lee 
during  the  same  period  exceeded  the  sum  which  he  was  entitled  to  hold 
in  order  to  satify  his  due  and  proper  disbursements  and  his  net  amount  of 
profits  during  the  same  period,  that  he  the  said  T.  Lee  should  and  would 
pay  to  plaintiff,  out  of  such  excess,  such  sum  as  was  directed  and  appointed 
by  such  account  to  be  paid  to  plaintilf  in  order  to  put  or  to  contribute  to 
put  him  upon  such  equal  footing  as  aforesaid  with  the  said  T.  Lee  and  the 
said  other  ^parties.  That  plaintiff  and  the  said  T.  Lee  and  the  r«|orL 
said  other  parties,  after  the  said  4th  December,  1836,  ran  the  said  ^ 
9lage  coaches  from  and  to  the  places  aforesaid  upon  the  said  terms,  and 
continued  so  to  do  until  the  3d  October,  1840.  That  Messrs.  Henry 
Charles  Lacy  and  James  Allen  were  duly  authorized  by  all  the  said  parties 
to  make  up  and  settle  the  accounts  of  the  said  coaches,  and  they  the  said 
H.  C.  Lacy  and  J.  Allen  accordingly  periodically  made  up  and  settled 
the  said  accounts,  and,  on  25th  February,  1837,  duly  made  up  and  settled 
the  accounts  of  the  said  coaches  for  the  period  from  4th  December,  1836, 
until  the  said  25th  February,  1837;  and  upon  such  settlement  it  was 
made  to  appear  in  writing,  as  the  fact  in  reality  and  truth  was,  that  the 
disbursements  and  charges  of  plaintiff  during  the  said  period  amounted  to 
78/.  6i.  10(/.,  and  the  net  amount  of  profits  to  which  he  was  entitled  for 
the  same  period  amounted  to  76/.  2s.  lie/.,  amounting  together  to  154/. 
9t.  9</.,  whilst  the  sum  received  by  him  for  fares  during  the  same  period 
amounted  to  95/.  lOs.  8c/.  only :  and  that  upon  the  said  settlement  it  was 
also  ascertained  and  made  appear,  as  the  fact  in  reality  and  truth  was,  that 
the  fares  received  by  the  said  T.  Lee  during  the  same  period  exceeded 
the  sum  which  he  was  eniiiled  to  hold  in  order  to  satisfy  his  disburse* 
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men%s  and  charges,  and  the  net  amount  of  profits  to  which  he  was  entitled 
during  the  same  period,  by  a  sum  exceeding  12/.  4s.  4d. :  and  the  said 
T.  Lee  was  then  directed  and  appointed  in  and  by  the  said  account  to  pay 
plaintiff  the  said  sum  of  12/.  4;.  4c/.,  in  order  to  contribute  to  the  placing 
plaintiff  upon  an  equal  footing  with  the  said  T.  Lee  and  the  said  other 
parties :  of  which  said  account  and  settlement  the  said  T.  Lee  then  had 
•1^11  ^^^'^^9  ^"^  ^^s  ^^^^  requested  by  ^plaintiff  to  pay  him  the  said 
-'     12/.  45. 4</.  so  directed  and  appointed  to  be  paid  to  him  as  aforesaid. 

Other  settlements  of  account  for  subsequent  periods  were  then  stated, 
with  like  directions  for  payment  of  balances  by  Lee,  and  notice  and  request 
m  each  case.  ; 

Breach,  non-payment  by  Lee  in  his  lifetime  and  by  defendants  since  hts 
'leath. 

There  was  a  second  special  count  relating  to  settlements  of  the  same 
kind  for  other  coaches ;  and  a  third  count  on  an  account  stated. 

Pleas.     L  Non-assumpsit. 

2.  To  the  1st  count.  That  the  said  H.  C.  Lacy  and  J.  Allen  were  not 
duly  authorized  by  all  the  said  parties  in  the  declaration  mentioned  to 
make  up  and  setJe  the  accounts  of  the  said  coaches. 

3.  As  to  so  much  of  the  causes  of  action  in  the  1st.  count  as  relates  to 
the  making  up  and  settling  the  accounts  of  the  said  coaches  from  the  period 
from  the  said  4.h  December,  1836,  until  25th  February,  1837 :  that  the 
said  H.  C.  Lacy  and  J.  Allen  did  not  duly  make  up  the'  accounts  of  the 
said  coaches  for  the  said  period  in  manner  and  form,  &c. 

4.  As  to  the  causes  of  action  in  the  last  plea  mentioned :  that  upon  the 
settlement  of  accounts  in  the  last  plea  mentioned  it  was  not  ascertained  and 
made  to  appear  that  the  fares  received  by  the  said  T.  Lee  during  the  period 
in  the  last  plea  mentioned  exceeded  the  sum  which  he  was  entitled  to  hold 
in  order  to  satisfy  his  disbursements  and  charges,  and  the  net  amount  of 
profits  to  which  he  was  entitled  during  the  same  period. 

Similar  pleas  to  the  3d  and  4th  were  pleaded  to  such  parts  respectively 
*1  '^2^  ^^^^^  ^^  count  as  regarded  the  *other  settlements  of  account  therein 
*'  mentioned.  Issues  to  the  country  were  tendered  and  joined  on 
each  plea. 

There  were  similar  pleadings  as  to  the  second  count. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  York  Summer  assizes, 
1842,  the  practice  among  the  several  coach  proprietors  as  to  the  settling 
of  accounts  was  proved  as  stated  in  the  declaration :  and  it  appeared  that 
Lacy  and  Allen,  two  of  the  partners,  had  been  used,  though  not  under  any 
formal  authoriry,  to  make  up  the  accounts,  at  intervals  of  a  month  or  six 
weeks,  from  the  way-bills,  apportion  the  payments,  and  name  the  parties 
by  whom  they  were  to  be  made.  Several  of  the  accounts  (printed  forma 
filled  up  in  writing,  but  not  signed  or  stamped)  were  produced.  They 
contained,  in  different  columns,  the  names  of  the  several  proprietors,  the 
receipts  and  particular  disbursements  of  each,  the  number  of  miles  horsed 
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lijr  hiniy  and  the  shares  to  which  he  was  entitled.    Then  followed  a  state* 

ment  in  the  following  form. 

Dr. 

To  cash  receiTed 


Mr.  A.  B. 

Per  contra. 

£t.d. 

26  7  0 

By  Share     - 

Disbursements 

Pay  Mr.  C. 

• 

D. 

£. 

F. 

£261  0 


( 

Dr. 

£ 

s. 

d. 

■  6 

4 

2 

.  7 

17 

0 

.  0 

11 

3 

■  0 

2 

3 

•  5  16 

2 

-  5 

16 

2 

;26 

7 

0 

These  accounts,  when  made  up,  were  sent  to  the  several  proprietors : 
and  it  was  proved  that  Lee  the  testator,  and  others,  had  been  used  to  pay 
the  sums*charged,  as  therein  directed :  and  that  this  mode  of  set-  .^^  ^^ 
tlement  was  a  general  one  among  coach  proprietors.  The  sums  '■ 
now  claimed  were  demanded  of  Lee  (the  partnership  still  continuing,)  but 
were  not  paid.  For  the  defendants  it  was  objected,  first,  that  each  state* 
meni  of  account  produced  was  an  award,  and  should  have  been  stamped: 
secondly,  that  one  partner  could  not  sue  another  on  such  a  settlement  of 
accounts  made  during  the  partnership.  The  lord  chief  justice  reserved 
leave  to  move  to  enter  a  nonsuit :  and  the  plaintiff  had  a  verdict  for  76/. 
19i.  4d.,  the  aggregate  of  several  balances  found  due  from  Lee,  and 
ordered  to  be  paid  by  him  to  Carr. 

R,  Hallj  in  Michaelmas  term,  1842,  obtained  a  rule  to  show  cause  why 
a  nonsuit  should  not  be  entered  on  the  objections  takeil  at  the  trial ;  and, 
if  the  plaimiflT  should  be  entided  to  recover  on  the  account  stated  only,' 
why  the  damages  should  not  be  reduced  to  39/.  18^.  9c(.,  the  amount 
claimable  on  a  single  statement  of  account.  On  this  latter  point  he  cited 
Kenmdy  v.  Withers^  3  B.  &  Ad.  767. 

Martin  and  Woriley  now  showed  cause.  First,  an  award  stamp  wak 
not  necessary.  An  award  is  the  decision  of  a  person  appointed  to  act  as 
judge  upon  some  matter  in  dispute.  Here  no  dispute  existed;  and  a 
mere  settling  clerk  is  not  an  arbitrator.  [Lord  Denman,  C.  J.  It  did  not 
appear  that  the  parties  settling  the  accounts  had  any  binding  authority.] 
No  one  of  the  accounts  had  on  its  face  the  character  of  an  award ;  and  « the 
award  stamp  is  only  to  be  imposed  on  those  ^instruments  which  r«|o> 
on  their  face  purport  to  be  awards ;"  per  Parke,  B.,  in  Syhray  v.  '- 
White,  1  M.  &  W.  435 ;  S.  C,  Tyr.  &  G.  746.  The  observations  made  by 
the  court  in  the  course  of  argument  in  Boyd  v.  Emmtrstm,  2  A.  &  £.  184, 
Hear  strongly  against  this  objection.  Secondly,  the  law  as  between  part- 
ners is,  that  one  shall  not  have  an  action  against  another  till  an  account  has 
been  taken  and  a  balance  ascertained.  But,  if  partners  choose  to  arrangfa 
that  a  periodical  account  shall  be  taken,  and  the  balance  stated,  in  a  paiw 
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Ocular  manneri  nothing  prevents  the  bringing  of  an  action-  afier  that  hayi 
been  done.  Fromont  v.  Couplandy  2  Bing.  170 ;  S.  C,  9  B.  Moore,  319; 
S.  C,  at  Nisi  Prius,  1  C.&  P.  275,  was  cited  in  moving  for  the  rule ;  but 
there  the  facts  were  not  so  fully  before  the  court  as  in  this  case ;  the  ac- 
count was.  not  cpnsid^red  to  be  a  final  striking  of  a  balance ;  and  there  was 
so  such  evidence  of  an  agreement  to  pay  the  balance  that  might  be  found 
.due  as  in  .the  present  case.  In  Brierly  v.  Cripps^  1  C.  8lP.  709,  where 
the  transsvption^  nearly  resembled,  those  proved  here,  Tindal,  C.  J.,  held 
that  one  monthly*  settletnent  was  as  final  as  another,  and  that  the  plaintifi* 
might  rcQpver  /rom  his  co-proprjetor  the  balance  which  appeared  due, 
Baylry,  B.,  in  Jackson  v.  Stopherd^  2  Crp.  &  M.  361 ;  S.  C,  4  Tyr. 
,330,.  lays  down  the  rule  applicable  to  thb  case.  "One  partner  cannot 
.maintain  an  action  for  a  balance  on  the  partnership  account  until  the 
accounts  have  been  settled  and  adjusted,  and  until  it  is  ascertained 
what  is  the  balance  due  from  the  partner  against  whom  the  claim  is 
made.  But  there  may  be  special  bargains  by  which  particular  transact 
tions  are  insulated  and  separated  from  the  winding  up  of  the  concern,  and 
«._^  are  taken  out  of  *the  general  law  of  partnersiiip."  And  assumpsit 
^  will  lie  for  the  balance  ascertained  under  such  agreement,  without 
an  express  promise  to  pay ;  Rackdraw  v.  Imber^  Holt,  N.  P.  C.  368 ;  Wray 
\.  Mikstonsj  5  M.  &  W.  21.  Thirdly,  as  to  the  account  stated,  if  the 
opinion  of  the  court  is  in  favour  of  the  objectioni  the  plaintiff  will  waive 
that  count. 

W.  H.  Watson^  contra.  This  case  cannot  be  distinguished  from  Fro- 
mont  v.  Couplandy  2  Bing.  170.  Till  a  balance  is  struck  which  winds  up 
•the  partnership  affairs,  an  action  of  this  kind  does  not  lie.  Brierly  v. 
CrippSy  7  C.  &  P.  709,  was  only  a  nisi  prius  decision ;  and  there  the 
partnership  was  at  an  end.  And  the  defendant,  against  whom  the  ruling 
in  question  was,  obtained  the  verdict.  In.  Jackson  v.  Slopherdy  2  C.  &  M. 
^61 ;  S.  C,  4  Tyr«  330,  the  partnership  had  ceased ;  and  the  law  ther^ 
laid  down  is,  on  the  whole,  in  favour  of  the  present  defendants.  If  the 
{Claim  on  a  single  adjustment  made  during  the  partnership  were  maintain- 
(able,  ^  partner  might  recover  at  law  for  the  balance  of  one  month,  but  the 
;next  month^s  balance  might  be  against  him,  and,  there  being  nothing  to 
compel  a  similar  adjustment  for  that  month,  the  partner  then  claiming  a 
balance  might  be  driven  to  a  suit  in  equity.  [Coleridgk,  J.  It  is  a&- 
.sumed  that  the  monthly  adjustment  takes  place  by  agreement  of  the  parl^ 
ners.]  Jhe  adjustment  canno;  be  conclusive  while  the  partnership  is 
'going  on.  Before  the  account  can  be  stated  the  partners  will  have  ac- 
quired new  claims  on  account  of  disbursements,  and  mcurred  new  liabili- 
Ues.  The  decision  in  Froinont  v.  Couplandy  2  Bing.  170,  rests  upon  this 
•♦l^l  '<^*^'^*  J"  Jackson  v.  *Stopherdy  2  Cro.  &  M.  361 ;  S«  C,  4  Tyr. 
;  ^  330,  BoLLAND,  B.,  in  summing  up  the  case  at  nisi  prius,  treated 
.die  dissolution  as  a  material  fact.  And  further,  if  the  action  here  would 
lie,  there  ought  to  be^  if  not  an  express  promise  to  pay  the  amount  foun^ 
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'due,  yet  an  acknowledgment  in  fact,  as  in  Wray  v.  JMifeWone,  5  M.  &  W. 
21  y  where,  the  balance  having  been  struck,  the  defendant  wrote  at  the 
foot  of  it  «<  Doe  from  me  to  Mr.  Wray,"  and  signed  bis  name.  In  that 
case  Lord  Abimgee  said  «<  there  is  quite  sufficient  evidence  of  this  being  a 
^al  account." 

But,  if  the  stating  of  this  account  was  a  final  and  definitive  settlement, 
it  was  an  award  and  required  a  stamp.  It  is  not  necessary  to  this  view 
of  the  case  that  there  should  have  been  disputes :  it  is  sufficient  that  per- 
sons were  called  in  to  ascertain  something  which  was  undetermined  among 
the  parties ;  that  the  documents  were  referred  to  them,  and  that  they  have 
exercised  a  judgment  and  made  a  final  determination  in  writing.  [Lord 
Dejiman,  C.  J.  Must  not  there  be  a  power  to  bind  ?  The  persons  who 
settle  these  accounts  seem  to  be  merely  servants  employed  to  add  up 
sums.]  In  Mb  v.  M^Kiernan^  Moo.  &  M.  340,  a  bond  had  been  given, 
conditioned  «<  for  A.  M.'s  due  discharge  of  the  duiies  of  clerk"  (Mo  be 
ascertained  by  the  inspection  of  A.  M.'s  accounts  by  J.  Stanton,  and  the 
amount  so  ascertained  to  be  liquidated  damages."  A  paper  was  produced, 
in  which  Stanton  had  ascertained  the  amount  of  a  deficiency  in  A.  M.'s 
accounts.  Parke,  J.,  held  that  this  required  stamping  as  an  award,  say<» 
ing :  There  is  a  material  difference  between  the  present  case  and  that"  of 
Leeds  V.  BurrowSy  12  East,  1,  «<  which  was  merely  the  ^valuation  r«^<v7 
of  a  given  subject.  Here  the  person  named  is  to  determine  "^ 
whether  there  is  any  thing  due.'^  <<  I  incline  to  think  that  such  a  deter- 
mination is  an  award."  So,  in  this  case,  the  account  drawn  up  by  Lacj^ 
and  Allen  de(;ides  the  mutual  claims  and  liabilities  of  the  partners. 
[Coleridge,  J.  Here  the  defendants  say  that  the  settlement  was  mad^ 
among  the  parties  themselves,  by  tbeir  servants.]  They  choose  persons 
in  whom  they,  all  have  confidence,  and  make  them  their  judges.  The 
language  of  the  declaration  agrees  with  this  view  of  the  case.  If  the  ac- 
count delivered  falls  short  of  an  award,  the.  defendants  are  not  liable  at  all. 

Cur,  adv.  vult,     . 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  29th,)  delivered  the  judg-t 
ment  of  the  court* 

This  vras  an  action  by  one  partner  in  a  coach  against  the  executors  of - 
another  for  money  had  and  received.  It  appeared  that  the  accounts  of  the; 
partnership  were  referred  at  stated  periods  to  a  person  who  adjusted  them, 
and,  after  ascertaining  how  much  each  partner  had  received  and  disbursed, 
divided  the  profits  amongst  them  according  to  their  respective  interests,. 
directing  those  who  had  money  to  pay  to  the  parinership  to  hand  it  over 
to  those  who  had  money  to  receive.  Such  an  account  had  been  adjusted 
by  the  appointed  person  in  the  lifetime  of  the  testator,  and  was  the  foun- 
dation of  the  present  action.  The  partnership  continued  after  such  adjust-: 
Bcnt     The  verdict  was  for  the  plaintifT.  > 

*   A  rule  nisi  for  a  nonsuit  was  obtained  on  two  grounds.    First,  that  the 

justment  of  accounts  was  an  award  and  required  a  t^amp.    Secondly, 
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(bat  no  action  will  He  by  one  partner  agabst  anotber  on  a  settlement  ot 
*1381  *^^c^"°^^  during  the  partnership,  but  only  on  a  final  settlement 
-'  after  dissolution.  For  the  plaintiff  it  was  contended  that  the  ad* 
justraent  was  a  mere  statement  of  accounts,  though  a  final  one,  and  that  a 
statement  which  is  final,  quoad  the  accounts  stated,  is  a  good  ground  of 
action,  as  much  as  if  the  whole  partnership  was  at  an  end. 

The  case  of  Fromont  v.  Couplandy  2  Bing.  170 ;  S.  C,  9  B.  Moore,  319 ; 
S.  C.  at  Nisi  Prius,  I  C.  &  P.  275,  and  other  similar  cases  seem  to  limit 
the  action  to  a  settlement  of  accounts  on  a  final  close  of  all  partnership 
transactions:  but  this  case  does  not  necessarily  raise  that  question; 
for  at  all  events  the  settlements,  in  order  to  ground  an  action,  must  be  one 
which  is  binding  and  conclusive  upon  the  partners.  Now  it  docs  not  ap-> 
pear  here  that  the  adjustment  and  settlement  was  ever  agreed  to  by  all  the 
partners,  nor  indeed  by  the  plaintiff  and  the  testator:  if  therefore  it  were 
binding  and  conclusive  on  them,  it  must  have  been  so  by  reason  of  the 
power  confided  to  the  persons  who  drew  it  up,  and  in  that  case  it  would 
be  an  award,  and  required  a  stamp.  It  would  come  within  the  authority 
of  Jebb  V.  M^Keimatiy  Moo.  &  M.  340,  rather  than  within  Boyd  v.  Em* 
mersan,  2  A.  &  E.  184 ;  Sybray  v.  W/nte^  1  M.  &  W.  435 ;  S.  C,  Tyr, 
&  G.  749,  and  similar  cases. 

The  rule  for  a  nonsuit  must  be  made  absolute.  Rule  absolute. 


•139]  •WHITTINGTON  v.  BOXALL  and  Others. 

In  trespass  qnare  claasain  fregit,  if  issue  be  joined  on  a  plea  that  the  close  was  not  the 
property  of  the  plaintiff*  in  manner,  6lc^  the  plaintilTs  ease  is  established  if  he  prores 
possession ;  and  the  defendant  cannot,  on  such  pleadings,  offer  evidence  of  tiUe  ui 
himself. 

Trespass  for  breaking  and  entering  the  plaintiff's  close  called  the  gar* 
den,  and  shaking  down  apples  there  growing  on  the  plaintiff's  trees,  and 
taking  away  and  converting  the  said  apples,  &.c. 

Pleas.  1.  Not  guilty.  2.  «« That  the  said  close,  trees,  apples,  and  fruit 
in  the  said  declaration  mentioned  were  not,  nor  was  any  part  thereof,  the 
property  of  the  plaintiff  in  manner  and  form,"  &c.     Issues  thereon. 

On  the  trial,  before  Taddy,  Serjt,  at  the  Lewes  Summer  assizes,  1841^ 
it  appeared  that  the  defendant  Boxall  had  formerly  been  tenant  of  the 
close  in  question,  which  was  an  orchard,  together  with  a  cottage  and  other 
land.  He  gave  up  the  cotage  and  the  last  mentioned  land ;  and  the  plain* 
tiff  became  tenant  of  them,  and  was  so  when  the  trespasses  were  com* 
miti^d.  The  defendant  insisted  that  he  had  never  given  up  possession  of 
the  orchard  ;  the  plaintiff's  case  was  ihat  he,  plaintiff,  had  become  tenant 
of  it  with  ihe  other  premises.  It  also  appeared  that  the  orchard  had  forw 
merly  been  taken  in  from  the  waste  of  the  manor,  and  rights  to  it  had  since 
been  asserted  on  behalf  of  the  lord  and  of  the  copyholders.    The  lord^ 
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after  view  of  the  alleged  encroachments,  charged  a  quit  rent  of  2s.  6d.  on 
the  premises,  which  was  paid  him  by  the  party  under  whom  the  plaintiff 
claimed,  and  also  by  the  defendant  Boxall  for  a  period  before  the  occupa* 
tion  by  that  party  commenced.  The  learned  Serjeant,  in  summing  up  the 
case,  told  the  jury  •that,  on  this  record,  the  question  would  be,  r#i^/v 
whose  property  the  close  was,  as  between  the  plaintiflT  and  de-  ^ 
fendant ;  that,  as  the  case  stood,  possession  would  be  the  evidence  of  title, 
and  would  decide  the  question  of  property ;  and  that  the  juiy  had  nothing 
to  do  with  the  rights  of  the  lord  and  copyholders ;  but  that  he  who  was  in 
possession  was  the  proprietor  till  some  one  appeared  who  had  a  better  tille. 
And  he  said  that  he  saw  nothing  on  the  evidence  to  distinguish  the  orchard, 
in  point  of  possession,  from  the  cottage  and  the  other  land.  Verdict  for 
plaintiflT.  In  the  ensuing  term  a  rule  nisi  for  a  new  trial  was  obtained,  on 
the  ground  of  misdirection.     In  last  Michaelmas  term,(a) 

Thesiger  and  Ogle  showed  cause,  and  contended  that,  on  these  plead* 
ings,  the  possession  only  was  in  dispute ;  Heath  v.  Milwardj  2  New  Ca« 
98 ;  Camahy  v.  Welby^  8  A.  &  E.  S72 ;  and  that  the  plaintiff's  possession 
of  the  close  sufficiently  appeared,  as  the  evidence  did  not  show  any 
severance  between  that  and  the  other  premises. 

Platl  and  Peacock^  contra,  contended  that,  on  the  evidence,  it  was  a 
question,  and  the  substantial  one  in  the  cause;  whether  plaintiflT  or  defend* 
ant  had  the  better  title  to  the  orchard.  The  second  issue  properly  raised 
this  question.  A  plea  that  the  close  is  not  the  property  of  the  plaintiflT, 
means  that  it  is  not  his  property  as  against  the  defendant.  He  was  not 
possessed  of  it,  as  against  the  defendant,  if  he  had  not  the  better  tiile. 
^hby  v.  MinniUj  8  A.  &  E.  12 1 ,  confirms  this.  In  trover,  the  •ques-  rm^At 
tion  is,  whether  the  property  was  in  the  plaintiflT,  as  against  the  '- 
defendant ;  and  the  defendant,  on  an  issue  as  to  the  property,  may  prove 
a  lien.  [Coleridge,  J.  You  seem  to  argne  that,  even  on  the  plea  of  not 
possessed,  the  question  of  title  is  open.  '  If  so,  not  possessed  and  liberum 
tenementum  ought  not  to  be  pleaded  together.]  The  law  on  the  present 
subject  is  explained  in  Carnaby  v.  Welby^  8  A.  &  E.  872.  The  action 
there  was  trespass  for  breaking  and  entering  a  dwelling-house  and  taking 
goods ;  one  plea  was,  the  goods  were  not  the  plaintiflTs  property.  The 
defence  was  that  the  goods  had  been  fraudulently  conveyed  to  the  plain- 
tiff. Patteson,  J.,  said:  ^^ Heath  v.  Milwardj  2  New  Ca.  w,  decides 
that  it  was  sufficient,  in  an  action  of  this  kind,  as  against  wrong  doers,  if 
the  plaintiflT  had  possession."  *«  The  plaintiflT  does  not  now  put  his  case  as 
a  case  of  title  proved;  he  says  that  the  fraud  was  at  any  rate  a  matter  of 
doubt,  and,  if  so,  the  jury  should  have  been  directed  to  find  according  to 
the  actual  possession ;  and  in  so  putting  it  I  think  he  is  right.  The  defends 
ants  are  not  entitled  to  a  verdict  as  against  an  actual  possessor,  while  they 
stand  in  the  situation  of  wrong  doers."    And,  in  Pumell  v.  Youngs  3M.k 

(a)  Noveml>er  14th,  1843.    Beford  Lord  DeamaD,  C.  J.,  Williams,  Colerid^,  aaJ 
Wightman,  Js. 
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.  W.  288,  Parke,  B.,  delivering  the  judgment  of  the  Court  of  Exchequer,  said : 
' "  The  plea  denying  the  close  to  be  the  plaintifT's,  since  the  new  rules,  is 
^a  denial  of  the  plaintifiPs  title  to  the  close  to  the  same  extent  that  he  would 
have  been  obliged  to  prove  it  before  under  the  general  issue ;  that  is,  it  is 
•1J.91  ^  denial  of  possession,  if  the  defendant  was  a  wrong  doer;  *if 
^  otherwise,  of  the  right  to  the  possession ;  but,  in  either  supposi- 
tion, it  is  necessarily  a  denial  of  title:  for,  even  in  the  former  case,  posses- 
sion is  title  against  a  wrong  doer,  and  therefore  the  plea  raises  a  quest ioc 
of  title  in  the  action."  The  law  is  laid  down  accordingly  in  Kennedy  on 
the  New  Rules  of  Pleading,  p.  181,  where  Heath  y.Milward^  2  New  Ca. 
98 ;  Aihmore  v.  Hardy^  7  C.  &  P.  501,  and  Fleming  v.  Cooper^  5  A.  &  £. 
221,  are  cited.  In  the  present  case  it  did  appear  that  the  defendant  wap 
xiota  mere  wrong  doer;  and  the  question  of  title,  therefore,  should  not 
have  been  excluded.  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  judgment. 

This  was  an  action  of  trespass  for  breaking  and  entering  a  close  of  the 
plaintiff  called  a  garden.  To  this  the  defendant  pleaded  :  1.  not  giiilty: 
2.  That  the  close  was  not  the  close  of  the  plaintiff.  Upon  the  trial  tb« 
defendant  contended  that  the  close  belonged  to  him  ;  and  evidence  of  tiile 
was  gone  into.  The  learned  judge  before  whom  the  cause  was  tried  left 
po  question  of  title  to  the  jury,  but,  as  to  the  second  plea,  desired  them  to 
say  whether  the  plaintiff  or  the  defendant  Boxall  was  in  possession  at  the 
time  of  the  alleged  trespass,  telling  them  that  property  would  follow  the 
possession  unless  some  other  proprietor  appeared.  The  jury  found  that 
the  plaintiff  was  in  possession,  and  returned  a  verdict  in  his  favoui 
accordingly. 

A  motion  for  a  new  trial  was  made  on  the  ground  that  the  learned  judge 

•  l/t*^!     s'"*^"'''  ^^^  h^ve  lefl  merely  the  •question  of  possession  to  the  j'lry, 

^     but  that,  as  the  defendant  Boxall  claimed  the  property  in  the  gar« 

den,  the  facts  necessary  to  determine  that  point  should  have  been  left  to 

them,  as  well  as  the  question  of  possession. 

Upon  showing  cause  it  was  contended  on  the  part  of  the  plaintiff  that 
the  defendant,  under  a  traverse  of  the  allegation  in  the  declaration  that 
the  close  was  the  close  of  the  plaintiff,  was  not  at  liberty  to  show  title  in 
himself  or  some  other  person  through  whom  he  claimed,  but  that,  under 
that  issue,  the  possession  only  was  in  question,  and  that,  if  the  defend^mt 
wished  to  set  up  a  title,  in  himself  or  some  other  person,  superior  to  that 
founded  on  mere  possession,  he  should  have  pleaded  specially  in  confes* 
sion  and  avoidance,  admitting  the  possession  but  avoiding  the  effect  by 
showing  superior  title  :  and  this  ultimately  became  the  point  for  our  cou« 
sideration. 

9 

.  Before  the  new  rules,  the  plaintiff  in  an  action  of  trespass  quare  clausum 
fregit,  with  the  general  issue  pleaded,  was  obliged  to  prove  possession  at  the 
time  of  the  alleged  trespass  ;  and  such  proof,  without  any  evidence  of  title 
Or  right  to  the  possession,  would  support  a  prima  facie  case  a2:ainst  ihc  r(e/ 
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fendant,  who  was  however  at  liberty,  under  the  plea  of  not  guily,  not  only 
to  dispute  the  possession  of  the  plaintiff  in  fact,  but  to  show  that  as  against 
bim,  the  defendant,  the  plaintiff  had  no  right  to  the  possession,  because 
such  right  was  either  in  himself,  the  defendant,  or  in  some  person  by 
whose  authority  he  acted.  However  inconvenient  and  productive  of 
hardship  upon  the  plaintiff  this  may  have  been,  by  suddenly  starting  a  title 
upon  him  of  which  he  had  no  notice,  nor  indeed  any  means  of  knowing 
whether  tf*e  defendant  meant  to  rely  upon  *title  at  all,  it  was  r*|^^ 
nevertheless  perfectly  consistent  with  the  plea  of  not  guilty  before  '- 
the  new  rules.  That  plea  was  a  general  denial  that  the  defendant  was  a 
trespasser  as  alleged  :  and,  as  he  could  not  be  a  trespasser  upon  his  owii 
land,  he  was  at  liberty  to  show  that  it  was  his  own  in  order  to  make  out 
his  denial  of  being  a  trespasser.  It  was  with  a  view  to  correct  the  hard* 
ship  and  inconvenience  arising  in  this  and  other  cases  from  the  latitude  of 
defence  allowed  under  the  general  issue,  that  the  new  rules  upon  that  sub- 
ject were  established  ;  and  now  the  plea  of  not  guilty  in  trespass  only  put^ 
in  issue  the  fact  of  committing  the  alleged  act  of  trespass,  and  not  the 
plaintiff's  possession  or  right  of  possession,  which,  if  intended  to  be  de« 
nied,  must  be  specially  traversed. 

The  plea,  that  the  close  is  not  the  close  of  the  plaintiff,  is  not  a  traverse 
of  the  possession  or  right  of  possession  of  the  plaintiff  in  the  Jbrms  of 
the  new  rules:  but  it  is  a  traverse  of  a  material  allegation  in  the  plaintiff's 
declaration  ;  and  the  effect  of  such  a  traverse  is  to  be  considered  accord<t 
log  to  the  ordinary  rules  of  pleading.  As  mere  possession  is  sufficient  to 
maintain  trespass  against  any  one  who  cannot  show  better  title,  the  p1ain<« 
tiff's  allegation  that  the  defendant  broke  the  close  of  the  plaintiff  is  satis*' 
fied  primi  facie  by  proof  that  the  defendant  broke  a  close  in  the  possession 
of  the  plaintiff;  and  this  is  not  only  prima  facie,  but  ultimately,  sufficient 
against  any  one  who  cannot  avoid  the  effect  of  it  by  showing  that,  not- 
withstanding the  actual  possession  by  the  plaintiff,  he,  the  defendant,  has  a 
right  to  it. 

Under  a  plea  which  merely  denies  that  the  close  is  the  close  of  the 
plaintiff,  the  defendant  is  to  be  considered,  pnmk  facie  at  least,  as  a  mere 
wrong  doer;  •and,  as  against  him,  possession  is  not  merely  evi-  r»i^- 
dence  of  title  but  actual  title,  as  decided  in  Catteris  v.  Cowper^  4  '- 
Taunt.  547,  and  PumM  v.  Young,  3  M.  &  W.  288.  If,  then,  the  tra-' 
verse  means  more  than  that  the  close  is  not  in  the  possession  of  the  plains 
tiff,  it  is  larger  than  the  allegation  in  the  declaration  which  it  traverses,  and 
which  asserts  no  higher  or  better  tide  than  is  supported  by  mere  possession 
against  a  defendant  who  shows  no  title  whatever  in  himself  nor  in  any  one 
under  whom  he  claims,  and  who,  for  all  that  appears  upon  the  pleadings, 
is  a  mere  wrong  doer  if  the  plaintiff  proves  actual  possession. 

If  the  defendant  not  only  contests  the  possession  in  fact,  but  also  relies 
upon  title  in  actual  possession  is  proved  by  the  plaintiff,  it  is  far  more  con- 
aistenl,  not  only  with  the  object  of  the  new  rules,  but  with  the  rules  of 
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pkadtDg  generallj,  and  with  the  principles  of  jastfce,  that  kia  defence  on 
the  ground  of  title  should  be  pleaded  speciall}\and  not  given  in  evidence 
under  a  trayerse  of  an  allegation  in  the  plaintiflf's  declaration,  which  ia 
satisfied  by  proof  of  possession  only.  If  the  defendant  contests  the  pnmk 
facie  title  of  the  plaintiiT,  he  is  at  liberty  to  do  so  under  the  plea  denying  that 
the  close  is  his:  but,  if  he  means  to  set  up  superior  title  in  answer  to  the 
prima  facie  title  of  the  plaintiiT,  he  should  plead  in  confession  and  avoid* 
ance.  The  Court  of  Common  Pleas  in  the  case  of  Heath  v.  Millward^  2 
New  Ca.  98,  and  this  court  in  the  case  of  Brotom  v.  Dawson^  12  A.  &  E. 
624,  took  the  same  view  of  the  eflect  of  traversing  the  allegation  that  the 
close  is  the  close  of  the  plaintiflT,  and  considered  that  it  put  the  posses»oti 
only  in  issue. 

*i  ajrI  '^^^  counsel  for  the  defendant,  upon  the  argument  of  *this  case^ 
^  relied  very  much  upon  an  expression  which  fell  from  Mr.  Baron 
Parke  in  pronouncing  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Purnell  v.  Youngs  3  M.  &  W.  296,  and  which  certainly  is  at  variance 
with  our  view  of  the  case.  It  was,  however,  quite  unnecessary  for  the 
purpose  of  that  decision  to  give  greater  effect  to  the  plea  denying  that  the 
close  was  the  close  of  the  plaintiff  than  we  are  disposed  to  give  to  it :  but 
the  learned  judge  is  reported  to  have  said  that,  since  the  new  rules,  a  plea 
in  trespass  denying  the  close  to  be  the  close  of  the  plaintiff,  and  conclud- 
ing to  the  country,  is  a  denial  of  the  plaintiff's  titk  to  the  close,  and 
allows  to  the  defendant  the  same  liberty  of  showing  title  in  himself,  or 
any  one  else  under  whom  he  may  claim,  that  he  had  under  the  general 
issue  before  the  new  rules.  But,  with  the  greatest  respect  for  the  opinion 
of  that  very  learned  judge,  we  cannot,  for  the  reasons  already  given,  come 
to  the  same  conclusion.  It  does  not  appear  to  us  to  be  warranted  by  any 
sufficient  analogy  between  the  general  denial  before  the  new  rules,  in  the 
plea  of  not  guilty,  of  the  defendant's  being  a  trespasser  modo  et  forma, 
and  a  plea  traversing  only  one  of  the  plaintiff's  allegations. 

The  same  effect  cannot,  in  our  opinion,  be  given  to  both,  in  allowing 
the  defendant  not  only  to  contest  the  possession,  which,  if  proved,  satisfies 
the  allegation  traversed,  but  also  to  avoid  the  effect  of  it,  by  giving  evi* 
dence  showing  that  the  defendant  is  himself  entitled  to  the  possession* 
The  dictum  in  Purnell  v.  Yaung^  3  M.  &  W.  296,  is  that  from  which 
alone  we  dissent,  concurring  fully  with  the  decision  of  that  case. 
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*  We  therefore  think  that  the  learned  judge  who  tried  this  cause 
was  right,  and  that  the  rule  for  a  new  trial  should  be  discharged. 

Rule  discharged.(a) 

(a)  See  JZvniwfi  V.  IKspoR,  12  M.  &  W.  us. 
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The  QUEEN  v.  The  Bishop  of  BATH  and  WELLS. 

8tmt  S  &  8  Viet.  c.  56,  which,  by  sect.  15,  proWdes  that  in  every  boroagh  jail  and 
boQse  of  correction  a  chaplain  shall  be  appointed  **  by  the  same  aathoiity  hf  which 
the  keeper  is  appointed,"  makes  no  change  in  the  power  of  appointment  of  the  keeper, 
but  leaves  it  in  those  who  formerly  exercised  it,  whether  under  the  jail  acts,  or  by 
particular  franchise. 

Queen  Elizabeth  granted  to  the  corporation  at  Bath  that  they  might  elect  two  of  them* 
selves  yearly  to  be  bailifis  of  the  city,  and  that  the  corporation  might  have  within  the 
city  a  jail  for  the  keeping  of  prisoners  attached,  committed  or  adjadged  to  the  prison 
for  any  matter  which  might  or  onght  to  be  inquired  of  in  the  said  city :  but  persons  ai^ 
rested  for  oflences  not  cognisable  there  were  to  l>e  sent  to  the  connty  jail :  Also  that 
the  bailiffs  for  the  time  being  should  be  keepers  of  the  city  jail.  She  further  granted 
that  the  mayor,  recorder  and  certain  of  the  aldermen  should  be  justices  of  the  peaca 
for  the  city,  with  power  to  correct  certain  offenders,  to  take  sureties  of  the  peace,  or 
eommit  if  they  were  not  found,  and  to  try  and  determine  of  certain  offences  (but  not 
felonies)  in  the  same  manner  as  county  justices  might.  She  also  granted  them  a 
court  of  record  for  the  trial  of  personal  actions;  and  the  bailiffs  had  the  execution  of 
warrants  under  such  court.  Until  the  passing  of  slat.  5  &  6  W.  4,  c.76,  the  corpora- 
tion annually  elected  such  bailiffs,  who  had  the  care  and  keeping  of  the  jail,  and  ap- 
pointed a  jailer  under  them.  The  corporation  was  continued  by  stat.  5  A;  6  W.  4,  c 
76 ;  and  the  boundaries  of  the  borough  were  extended ;  af\er  which  a  bailiff  was 
elected  annually,  and  acted  with  regard  to  the  jail  as  the  bailiffs  formerly  did.  The 
new  corporation  obtained  a  grant  of  quarter  sessions;  and,  under  the  powers  given 
by  stat  7  W.4,&  1  yict.c.  78,  s.  87,  they  built  a  new  jail,  which  was  also  a  house  of 
correction,  and  was  regulated  by  the  justices  of  the  city  and  borough. 

Beidt  that  the  bailiffs  were  the  **  keepers"  of  the  jail  within  the  meaning  of  stat.  3  dc  3 
Vict.  c.  56,  s.  15,  and  therefore  that  the  power  of  appointing  a  chaplain  was  in  the 
town  council,  and  not  in  the  justices;  the  right  of  appointment  not  being  affected  by 
any  changes  which  had  occurred  since  the  passing  of  stat.  5  &  6  W.  4,  c.  76. 

Erlk,  in  last  Easter  term,  obtained  a  rule  calling  on  the  bishop  of  Bath 
and  Wells  to  show  cause  ivby  a  mandamus  should  not  issue,  commanding 
him  to  grant  a  license  to  William  Cook  Osborn,  clerk,  to  be  chaplain  of 
the  jail  and  house  of  correction  for  the  city  and  borough  of  Bath  in  the 
county  of  Somerset  and  wiihin  the  diocess  of  the  said  lord  bishop,  if  the 
said  W.  C.  Osbom  should  by  him  be  found  to  be  a  fit  and  *proper  r*  j^g 
person  to  be  such  chaplain:  upon  notice  of  the  rule,  to  be  given 
to  the.  bishop  or  his  special  commissary,  and  to  the  keepers  of  the  peace 
and  justices  in  and  for  the  said  city  and  borough  or  some  of  them.  The 
affidavits  for  and  against  the  rule  stated  the  following  facts. 

Queen  Elizabeth,  by  her  letters  patent,  32  Eliz.,  incorporated  the  citi*- 
zens  of  Bath  by  the  name  of  the  Mayor,  Aldermen,  and  Citizens  of  the  City 
of  Bath,  and  granted  to  the  mayor,  aldermen,  and  common  council  and 
their  successors  power  to  elect  yearly  two  of  themselves  to  be  bailifis  of 
the  city,  and  to  fill  up  any  vacancy,  in  the  office  occurring  in  any  year. 
The  charter  also  contained  a  grant  to  the  mayor,  &c.,  <<  that  the  said 
mayor,  aldermen,  and  citizens,  and  their  successors,  shall  and  may  have, 
irithin  the  said  city  or  the  liberties  thereof,  a  prison  and  jail  for  the  pre* 
aervation  and  keeping  of  all  and  singular  prisoners  attached  and  to  be  at* 
tached,  or  committed  or  adjudged  to  the  prison  or  jail  in  any  sort  howso- 
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ever,  vriihin  the  liberties  of  the  said  city  or  the  precincts  thereof,  or  at  the 
sentence,  commandment  or  suit  of  us,  our  heirs  and  successors,  or  any  other 
person  whatsoever,  for  any  matter,  cause  or  thing  which  may  or  ought  to  b^ 
inquired,  prosecuted,  punished  or  determined  in  the  said  city,  there  to  remain 
until  they  be  delivered  according  to  law ;  and,  if  any  person,  persons  or  pri- 
soners shall  be  arrested  or  committed  to  the  jail  or  prison  of  the  said  city  for 
any  cause,  matter,  fact  or  otfence  which  may  not  or  ought  not  to  be  inquired," 
prosecuted  or  determined  within  the  said  city,  that  then  the  mayor,  re- 
corder, and  such  of  the  aldermen  of  the  said  city  as  for  the  time  being  ^ 
*1  AQ1      *^h^l'  b^  justices  of  the  peace  within  the  said  city,  or  any  of  them, 

-'  shall  and  may  have  full  and  absolute  power  and  authority  to  send  . 
and  commit  such  persons  or  prisoners  to  the  common  jail  of  our  said  sove* 
reign  lady  the  queen's  majesty,  her  heirs  and  successors,  within  the  county 
of  Somerset,  there  to  remain  until  he  or  they  shall  be  thence  delivererl  ac- 
cording to  law.  And  that  the  bailifls  of  the  said  city  for  the  time  being 
may  and  shall  be  keepers  of  the  jail  or  prison  of  the  said  city." 

The  charter  also  contained  a  grant  to  the  mayor,  aldermen,  and  citizens, 
and  their  successors,  that  the  mayor,  recorder,  and  two  of  the  aldermen 
to  be  nominated  as  was  therein  mentioned,  should  be  jointly  and  severally 
justices  for  the  keeping  of  the  peace  in  the  said  city,  the  liberties  and  pre- 
cincts thereof,  and  for  the  conservation  of  the  same  peace,  according  to 
the  statutes  and  ordinances  of  Winton,  Northampton,  and  Westminster,' 
and  also  to  keep  the  ordinances  and  statutes  of  labourers,  artificers,  ser« 
vants,  hostlers,  vagabonds,  and  other  rogues,  and  to  keep  or  cause  to  be 
kept  all  other  ordinances  and  statutes  made  and  set  forth  for  the  good  and 
quiet  rule  and  government  of  the  queen's  peace  and  people,  and  to  correct 
those  whom  they  should  find  oflenders  against  the  said  ordinances  and 
statutes,  and  to  take  sureties  of  the  peace  and  good  behaviour,  &c.,  and 
to  commit  parties  refusing  security  to  the  prison  of  the  same  city  till  they 
should  find  the  same ;  and  the  mayor,  recorder,  and  the  said  aldermen' 
who  should  be  justices  for  the  time,  three  or  two  of  them  (the  mayor  or 
recorder  to  be  one)  should  have  power  to  inquire  by  the  oath  of  honest 
and  lawful  men  of  the  said  city,  &c.,  of  all  trespassers,  forestallers,  &c., 
and  those  who  go  or  ride  armed,  &c.,  and  of  those  who  lie  in  wait,  &c., 
•1B01     ^^^  *^^  hostlers,  and  all  such  as  ofTend  in  the  abuse  of  weights' 
^     and  measures  and  in  selling  of  victuals,  &c.,  and  of  all  labourers, 
mendicants,  artificers,  servants,  hostlers,  vagabonds,  and  all  other  per- 
sons who  should  offend  in  the  said  city,  the  suburbs  or  liberties  thereof^' 
contrary  to  the  form  of  the  statutes,  &c.,  aforesaid,  and  to  take  all  indict-' 
ments  concerning  the  premises,  and  to  proceed,  hear  and  detennine  of,  in', 
and  upon  the  same  in  such  manner  and  form  as  justices  of  the  peace  in 
the  county  of  Somerset  might  proceed,  &c.,  of,  in  and  upon  such  and  the 
like  indictments  taken  before  them  in  the  said  county;  and  also  to  inquire, 
&b.,  and  detennine  of  all  and  singular  other  trespasses,  offences,  defects' 
nd  articles  which  do  belong  or  appertain  to -the  office  of  a  justice  of' 
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peace,  coiDmitted  or  to  be  done  within  the  said  city  of  Bath,  or  the  suburbs 
and  liberties  thereof,  so  fully,  &c.,  asany  other  justice  of  the  peace  might  and 
should  have  power  to  hear  and  determine  in  any  other  county  of  England ; 
so  that,  &c.  (non  intromittant  clause,  forbidding  the  interference  of  any 
other  justices  in  certain  of  the  matters  before  stated,  arising  within  the 
city,  suburbs,  &c.,  except  in  default  of  the  mayor,  recorder,  and  said  two 
aldermen,  and  their  successors.)  And  that  the  common  clerk  of  the  city 
for  the  time  being  should  from  thenceforth  be  clerk  of  the  peace  within 
the  same. 

By  the  same  charter  a  court  of  record  for  the  trial  of  personal  actions 
was  required  to  be  held  before  the  mayor,  recorder,  and  two  aldermen 
being  justices,  and  the  bailifis  and  their  assistants  had  the  execution  of 
warrants  under  such  court.  The  charter  also  directed  a  court  of  pie* 
powder  to  be  held  before  the  bailifls;  and  it  appointed  the  mayor  coroner 
of  the  city  and  liberties. 

The  citizens  of  Bath  were  a  corporation,  under  the  *name  afore-  r*i  fit 
said,  from  the  granting  of  the  charter  until  the  passing  of  stat.  5  '- 
&  6  W.  4,  c.  76,  by  which  act  they  were  continued  a  corporation  under 
the  name  of  the  Mayor,  Aldermen,  and  Burgesses  of  the  city  and  borough 
of  Bath.  Until  September  22d,  1834,  the  mayor,  aldermen,  and  common^ 
council  annually  elected  two  of  themselves  to  be  bailiffs,  and  such  bailifls 
bad  during  their  respective  years  of  office  had  the  care  and  keeping,  and 
been  keepers,  of  the  jail,  and  appointed  a  person  to  be  a  jailer  under 
them.  From  that  day  hitherto,  the  mayor,  &c.,  have  elected  but  one 
bailiff*,  who  has  always  acted  as,  and  been,  keeper  of  the  jail,  and  ap« 
pointed  the  jailer. 

The  mayor,  aldermen,  and  common  council,  in  1803,  appointed  a  chap* 
lain  to  the  jail,  on  whose  resignation  the  council  appointed  another 
chaplain,  to  continue  until  the  new  jail  then  in  contemplation  should  be 
finidied.  After  this  appointment,  about  December,  1840,  the  council 
commenced  building  a  jail  and  house  of  correction  for  the  city ;  it  was 
completed  in  August,  1842,  and,  in  February,  1843,  certified  to  be  fit  for 
the  reception  of  prisoners.  The  council,  on  21st  February,  1843,  ap» 
pointed  the  Rev.  W.  C.  Osbom  to  be  chaplain  of  the  new  jail,  and  gave 
notice  thereof  to  the  bishop  of  Bath  and  Wells,  in  whose  diocess  the  city 
and  borough  of  Bath,  and  the  new  jail,  are  situate,  in  order  that  Mr.  Os* 
bom  might  be  licensed.  The  justices  of  the  peace  for  the  city  and  borough 
gare  notice  to  the  bishop  that  they  claimed  the  right  of  appointing  the 
chaplain  and  therefore  objected  to  the  granting  of  a  license  as  requested' 
by  the  council ;  and  the  bishop  thereupon  declined  granting  it. 

The  affidavits  in  opposition  to  the  rule  stated:  "That  *the     r«>|c:a 
town  council  of  the  city  and  borough  of  Bath  have  lately,  under     '* 
the  powers  of  an  act,"  dtc.,  (7  W.  4,  &  1  Vict.  c.  78,)  «<  erected  a  prison 
in  the  parish  of  Tirerton,  in  the  county  of  Somerset,  which  prison  is  i^ 
house  of  correction  as  well  as  a  jail,  and  that  the  justices  of  the  said  cit? 
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^ad  borough  of  Bath  have  and  exercise  the  right  of  regulating  the  said 
jail  and  house  of  correction.    That  by  the  act"  (5  &  6  W.  4,  c.  76,)  « the 
metes  and  bounds  of  the  city  of  Bath  were  declared  to  be  the  same  as  the 
parliamentary  boundary,  by  which  means  the  population  of  Bath  was  very 
considerably  increased.    That,  until  a  separate  court  of  quarter  sessions 
was  granted  to  the  city  and  borough  of  Bath  under  the  provisions  of  the 
municipal  corporation  act,  there  was  no  jurisdiction  in  such  city  and  bo- 
rough to  try  felonies  committed  in  Bath,  but  such  felonies  were  tried  at 
the  quarter  sessions  and  assizes  held  in  and  for  the  county  of  Somerset." 
That,  since  the  decision  of  the  Court  of  Queen's  Bench  in  Rex  v.  Clarke j 
5  B.  &  Aid.  665,  by  which  the  city  was  declared  liable  to  county  rate, 
"  and  up  to  the  passing  of  the  municipal  corporation  act,  prisoners  com- 
mitted for  trial  and  to  hard  labour  were  sent  to  the  county  jail  at  Ilchester, 
and  to  the  house  of  correction  for  the  county,  situate  at  Sbepton  Mallett: 
afterwards  the  council  of  Bath  contracted  with  the  justices  of  the  county 
of  Somerset  to  maintain  the  Bath  prisoners  at  Shepton  Mallett,  which  plan 
was  continued  till  the  justices  of  Somerset  refused  to  renew  the  contract, 
and  the  old  Bath  jail,  though  very  small  and  insecure,  was  made  available 
for  the  purpose  till  the  completion  of  the  new  jail  and  house  of  correction. 
^  ^^^     *That  the  recorder  and  justices  commit  prisoners  to  the  new  jail 
^     and  house  of  correction  for  offences  committed  within  any  part, 
of  the  said  city  and  borough,  as  well  that  part  comprised  within  the  ancient 
city,  as  also  within  that  part  which  was  added  to  it  by  the  municipal  cor- 
poration act."    And  that,  before  and  until  the  passing  of  the  municipal 
corporation  act,  since  the  decision  in  Bex  y.  Clarke^  5  B.  &  Aid.  665,  the 
court  of  record  had  greatly  fallen  into  disuse,  and,  in  consequence  of  pri* 
spners  for  trial,  and  those  committed  for  assaults  and  vagrancy,  being  sent 
to  Shepton  Mallett  and  Ilchester,  very  few  prisoners  were  kept  in  the  city 
jail  except  debtors  imprisoned  by  the  local  court  of  requests,  and  persons 
committed  in  default  of  finding  sureties  for  good  behaviour. 

Sir  W,  W,  FoUett^  solicitor-general,  and  Smirke  showed  cause  in  last 
Trinity  term.(a)  The  question  turns  on  stat.  2  &  3  Vict.  c.  56,  which,  by 
a*  15,  enacts,  <<  That  in  every  borough  jail  and  house  of  correction  a  cler- 
gyman of  the  church  of  England  shall  be  appointed  to  be  chaplain  thereof, 
by  the  same  authority  by  which  the  keeper  is  appointed."  First,  that 
ilutbority  is  not  in  the  town  council.  Stat.  7  W.  4,  &  1  Vict.  c.  78,  s. 
37,  gives  to  certain  town  councils,  among  which  is  that  of  Bath,  <«  all  the 
powers  for  building,  enlarging,  and  repairing  any  jail  or  house  of  correc- 
tioa  belonging  to  their  city  or  borough  respectively  which  the  justices 
baviog  the  government  or  ordering  of  any  jail  or  house  of  correction  in 
^  -  any  city  or  •borough"  under  stats.  4  G.  4,  c.  64,  and  5  G.  4,  c. 
-'  85,  «<  had  in  general  or  quarter  sessions  before  the  passing"  of 
Stat.  5  &  6  W.  4,  c.  76,  subject  to  any  alteration  introduced  by  stat.  5  & 
6  W.  4,  c.  38 ;  and  it  enacts  that  «<  all  things  by  any  act  of  parliament 
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provided  to  be  done  at  any  general  or  quarter  sessions  of  the  peace,  in 
relation  to  the  building,  enlarging,  or  repairing  any  such  jail  or  house  of 
correction,  shall  be  done  at  some  quarterly  meeting  of  the  council."  Then 
sect  38  enacts,  "That  all  the  powers  of  regulation  which  before  the  pass* 
ing  of  the  said  act"  (5  &  6  W.  4,  c,  76,)  <<  were  possessed  by  the  justices 
having  the  government  or  ordering  of  any  such  jail  or  house  of  correction, 
and  all  things  by  any  act  of  parliament  provided  to  be  done  at  any  general 
or  quarter  sessions  of  the  peace,  in  relation  to  the  regulating  of  any  such 
jail  or  house  of  correction,  shall,  subject  to  any  such  alteration  as  afore- 
said, be  exercised  or  done  by  the  justices  of  the  city  or  borough  to  which 
such  jail  or  house  of  correction  shall  belong,  and  for  that  purpose  the  jus* 
tices  shall  hold  a  quarterly  session  at  the  usual  times  of  holding  quarterly 
sessions  of  the  peace ;  provided  that  no  order  made  by  the  justices  in  pur« 
suance  of  these  powers  which  shall  require  the  expenditure  or  payment  of 
any  money  shall  be  of  force  until  confirmed  by  the  council  of  that  city  or 
borough."  By  these  clauses  the  power  of  regulation  is  still  left  wholly  in 
the  jusdces.  There  is  indeed  a  proviso  at  the  end  of  sect.  37,  that  all 
rules  and  regulations  made  for  the  government  of  prisoners  in  any  such 
jail  or  house  of  correction  shall  be  approved  by  two  or  more  justices  act- 
ing in  and  for  the  city  or  borough ;  but  this  is  unintelligible,  and  seems 
to  have  been  retained  by  mistake*  The  statute  says  nothing  as  to  the  ap- 
pointment *of  officers  for  jails,  llie  power  now  claimed  for  the  ■•••■ee 
town  council  rests  upon  the  supposition  that  the  bailifis  are  the  ^ 
keepers,  and  therefore  the  council,  who  appoint  them,  must,  under  stat  2 
&  3  Vict  c.  66,  s.  15,  appoint  the  chaplain.  But  it  is  not  clear  that  the 
appointment  of  bailifis  is  in  the  town  council,  under  stat.  5  &  6  W.  4,  c. 
76.  The  bailifis  held  an  office  similar  to  that  of  sherifis;.the  statute,  by 
sect.  61,  empowers  the  councils  of  certain  places  to  «  appoint  a  fit  person 
to  execute  the  office  of  sherifl*,  with  the  like  duties  and  powers  as  the 
fliierifl*or  the  person  filling  the  office  of  sherifl'in  the  said"  places  «« would 
have  had  if  this  act  had  not  passed :"  but  of  these  places  Bath  is  not  one. 
And  the  <<  keeper,"  in  stat  2  &  3  Vict.  c.  56,  s.  15,  means  the  actual 
keeper  of  the  prison,  as  appears  from  stat.  4  G.  4,  c.  64,  ss.  10,  19,  20, 
26,  27,  and  stat  2  &  3  Vict  c.  56,  s.  6:  therefore,  if  that  section  excludes 
the  authority  of  the  justices,  it  is  the  bailifi*  who  should  appoint  a  chaplain. 
But,  further,  the  right  to  appoint  is  in  the  justices.(a)  Stat.  4,  c.  64,  s. 
25,  empowers  the  justices  in  general  or  quarter  sessions  <<  to  nominate  and 
appoint  such  keepers,  matrons,  taskmasters,  schoolmasters  and  other 
officers,  as  to  them  may  seem  expedient,  for  every  prison  within  their  juris- 
diction to  which  this  act  shall  extend,  except  the  keeper  of  the  common 
jail."  That  exception  does  not  apply  to  the  Bath  jail.  Stat.  13  G.  3, 
c.  58,  first  provided  for  the  appointment  of  chaplains  in  county  jails ;  and, 

.  (a)  Sir  W.  W.  FoIIett  said  that  the  answer  already  given  was  sufficient  for  the  par- 
TfOK  of  discharging  the  rale,  bat  that  the  parties  were  anxioas  to  obtain  a  decision 
ffntiiwing  in  whom  the  ri^  lay. 
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under  that  act  (s.  3,)  and  stats.  22  G.  3,  c.  64,  s.  12,  31  G.  3,  e.  46,  s.  1, 
4^^_  and  55  G.  3,  c.  48,  s.  1,  the  appointment,  both  for  county  jaite 
and  for  houses  of  correction,  and  the  regulation  of  the  salary,  was 
aonfided  to  the  justices  in  general  or  quarter  sessions.  Stat  4  G.  4,  c.  64, 
introduces  regulations  for  the  one  common  jail  and  one  house  of  correc- 
tion (mentioned  in  sect.  2)  of  every  county  in  England  and  Wales,  and  of 
every  city,  town  and  place  mentioned  in  the  schedule  (A.)  The  excep* 
tion  in  sect.  25  applies  to  that  common  jail,  as  distinguished  from  that 
house  of  correction.  Sects.  5  and  6,  and  the  proviso  in  favour  of  the 
sheriff  in  sect.  12,  show  that  by  the  «  common  jaiF'  the  legislature  meant 
the  county  jail,  as  distinguished  from  the  house  of  correction,  and  that  jail 
only.  The  difference  between  a  common  jail  and  that  of  a  franchise  is 
marked  by  stat.  5  H.  4,  c.  10 ;  and  the  charter  now  in  question  distin- 
guishes the  one  from  the  other.  The  regulating  power  given  to  justices 
of  cities  and  boroughs  with  respect  to  jails  and  houses  of  correction,  by 
Stat.  7  W.  4.  &  1  Vict.  c.  78,  s.  38,  has  been  already  referred  to.  It  must 
have  been  intended  that  those  who  exercised  such  power  of  regulation 
should  have  power  to  appoint  officers.  The  provisions  of  stat.  4  G.  4,  c. 
64,  are  now  extended  to  every  jail  in  England  and  Wales  (with  excep- 
tions which  are  not  here  material)  by  stat.  2  &  3  Vict.  c.  56,  s.  1.  Borough 
justices,  therefore,  have  the  same  rights  of  appointment  which  were  given 
to  justices  generally  by  stat.  4  G.  4,  c.  64,  where  the  exception  in  sect. 
25  does  not  attach.  The  character  and  constitution  of  this  jail  are  so  much 
altered  by  the  circumstances  detailed  in  the  affidavits  that  it  cannot  be 
considered  the  same  prison  as  that  granted  to  the  corporation  by  Queen  Eli* 
^ .  _.  zabeth ;  it  is  therefore  the  more  reasonable  that  its  chaplain  ^should 
^  be  appointed  by  the  justices  under  the  law  now  establidied  for  all 
England,  and  not  by  the  municipal  authority. 

ErUj  Kelly  and  Cowlings  contra.  Stat.  2  &  3  Vict.  c.  56,  s.  15,  says, 
only,  that  the  chaplain  shall  be  appointed  «  by  the  same  authority  by  which 
the  keeper  is  appointed."  The  charter  of  Elizabeth  granted  that  the  bai- 
liffs should  be  «« keepers"  of  the  jail ;  no  question,  therefore,  can  arise  aa 
to  the  meaning  of  that  word.  The  distinction  between  the  <«  keeper"  in 
the  sense  now  contended  for,  and  the  person  actually  taking  care  of  the 
jail,  has  no  foundation  in  law.  The  office  of  bailiff  in  this  borough  is  not 
affected  in  the  manner  contended  for  by  stat.  5  &  6  W.  4,  c.  76.  That 
statute  (sect.  1)  preserves  whatever  is  not  inconsistent  w*ith  the  subsequent 
enactments.  Sect.  58  empowers  the  council  still  to  appoint  such  officers 
« as  have  been  usually  appointed  in  such  borough :"  and  the  authoritj 
given  to  some  cities  and  towns  to  nominate  a  sheriff  does  not  take  awaj 
the  right  of  appointing  similar  officers  where  it  existed  before.  The  council 
therefore  lawfully  appoint  the  bailiffs,  who  are  keepers  of  the  jail ;  conse» 
quently  the  council  ought  to  appoint  the  chaplain. 

None  of  the  jail  acts  professes  to  take  away  any  franchise  or  power  cC 
appointment.    Stat.  4  G.  4,  c.  64,  was  passed  for  the  establishment  aii4 


5  ABOLPHts  &  Ellis,  N.  S.  i57 

icgolation  of  jaQs  and  houses  of  correction  in  counties  and  in  a  limited 
number  of  cities  ana  towns.  Under  that  act  the  justices  would,  by  sect. 
25,  appoint  the  keepers  of  houses  of  correction,  that  power  not  being 
already  vested  in  any  other  person ;  the  righttof  appointment  for  the  county 
jail  was  reserved  to  the  sheriflT;  and,  where  the  right  was  possessed  by 
others  as  a  franchise,  it  would  continue  to  *be  so.  Stat.  5  G.  4,  r*^  ^o 
c.  85,  was  passed  to  improve  and  extend  the  provisions  of  the  *- 
former  act ;  and  it  directs,  (sect.  1)  that  the  justices  or  other  persons, 
«<  having  the  government  or  ordering  of  any  jail  or  house  of  correction  in 
any  city,  town,  borough,"  &c.,  may  contract  for  the  maintenance  of  their 
prisoners  in  any  jail  or  house  of  correction  for  the  county.  Nothing  in  this 
act  intimates  a  change  in  the  authority  by  which  officers  of  the  jails  were 
to  be  nominated.  Sect.  7  requires  that  the  chief  magistrate  of  every  city, 
town,  borough,  &c.,  where  no  contract  has  been  made  for  maintenance  in 
the  jail  or  house  of  correction  under  sect.  1,  shall  return  to  the  secretary 
of  state  an  account  of  the  establishment  of  officers  and  servants  employed 
in  such  prison  ;  and  directs  that  he  shall  specify  <<  by  whom  such  officers 
and  servants  are  respectively  appointed ;  and  in  sect.  8  a  like  direction  is 
given  to  chairmen  of  quarter  sessions  as  to  prisons  within  their  jurisdiction ; 
showing  that  the  legislature  contemplated  in  the  former  as  well  as  the  latter 
case  the  existence  of  prisons  in  which  the  officers  might  be  appointed  by 
other  persons  than  the  justices.  Stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  38. 
gives  the  justices  of  boroughs  and  cities  all  the  powers  of  regulation  which 
were  possessed,  before  the  passing  of  stat.  5  &.  6  W.  4,  c.  76,  by  the  jus- 
tices having  the  government  of  jails  and  houses  of  correction ;  but  these 
are  no  other  than  the  powers  which  existed  under  stats.  4  G.  4,  c.  64, 
and  5  G.  4,  c.^;  and  sect.  37  of  stat.  7  W.  4.  &  1  Vict.  c.  78,  gives  to 
the  councils  of  certain  cities  and  boroughs  the  same  powers  for  <«  build* 
ing,  enlarging,  and  repairing"  any  jail  or  house  of  correction  belonging 
to  their  city  or  borough,  which  the  justices  having  the  government  of 
any  jail  or  house  of  correction  in  any  city  or  borough,  possessed  under 
the  two  preceding  acts.  The  object  *of  the  two  sections  was  r«teQ 
to  intrust  some  powers  to  the  town  councils  which  were  formerly  ^ 
confined  to  justices;  and  to  give  some  to  the  justices  of  boroughs  and 
cities  generally  which  before  were  possessed  by  the  justices  of  particular 
places  only.  Stat.  2  &  3  Vict.  c.  56,  was  intended,  as  the  first  section 
shows,  to  extend  the  regulating  powers  exercised  under  stat.  4  G.  4, 
c.  64,  as  to  the  county  jails  and  other  prisons  there  mentioned,  and 
under  stat.  5  G.  4,  c.  85,  as  to  borough  jails,  to  every  jail,  house  of 
correction,  &c.,  in  England  and  Wales,  with  the  reservations  stated  in 
•ect*  1.  If  the  powers  of  appointment  exercised  under  particular  fran* 
diiises  were  untouched  before,  nothing  in  stat.  2  &  3  Vict.  c.  56,  can  be 
eonstrued  as  taking  them  away.  The  provisions  of  sect  15  are  continued 
in  sect.  16  ;  and  that  speaks  of  the  justices  <(or  other  persons"  having  the 
i4>poiouneot  of  the  chaplain.    All  the  acts  have  one  uniform  intention : 

i2 


159     Reg.  v.  Bishop  of  Bath  and  Wslls.  T.  Y.  1843. 

and  it  is  eridently  not  their  policy  that  the  regulation  of  the  officers  should 
rest  with  those  who  appoint  them.  Impartial  regulation  is  better  secured 
by  the  contrary  arrangement.  If  the  right  of  appointing  is  clear,  the  ex- 
tension of  boundaries  and  of  jurisdiction,  and  the  increase  in  the  number 
of  prisoners,  cannot  alter  the  franchise.  Stat.  4  G.  4,  c,  64,  was  noticed 
'nciden tally  in  Regina  v.  The  VtsUers  of  the  Middlesex  Asylum^  2  Q.  B. 
433 ;  but  nothing  was  decided  which  bears  on  this  case.  [Pattesok,  J. 
If  the  office  of  the  bailiffs  here  is  annual,  I  do  not  sec  how  they  could 
appoint  a  deputy.]  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation,  (June  26th,)  delivered  the  judg- 
ment of  the  court. 

*lfini  *1'l>is  was  an  application  for  a  mandamus  to  the  bishop  of  Bath. 
-'  and  Wells:  and  the  question  raised,  between  the  town  council  od 
the  one  hand  and  the  justices  of  the  peace  for  the  city  of  Bath  on  the  other, . 
was  as  to  the  right  of  appointment  to  the  office  of  chaplain  for  the  jail  and 
house  of  correction  for  that  borough,  the  contending  parties  having  agreed 
to  be  bound  by  our  decision  upon  the  present  application.  We  have  ex- 
amined the  charter  of  the  city  and  the  several  statutes  referred  to  in  Ihe 
argument ;  and  we  are  of  opinion  that  the  right  of  appointment  is  in  the 
town  council  of  the  borough. 

The  rule  which  regulates  such  appointment  is  laid  down  by  the  15th 
section  of  stat.  2  &  3  Vict.  c.  56.  That  section  enacts  that  « in  every 
borough  jail  and  house  of  correction  a  clergyman  of  the  charch  of  England 
shall  be  appointed  to  be  chaplain  thereof  Ay  the  same  authority  hy  which 
the  keeper  is  appointed,"  The  difficulty  has  been  to  ascertain  the  proper 
application  of  the  rule. 

By  the  charter  of  Queen  Elizabeth  the  corporation  of  Bath  had  the 
franchise  of  a  prison  or  jail ;  and  by  the  same  charter,  the  mayor,  alder* 
men,  and  common  council  were  empowered  annually  to  elect  two  of 
themselves  to  be  bailiffs  of  the  city  for  one  whole  year :  and  among  other 
duties  attached  to  their  office  was  this,  that  they  should  be  keepers  of  the 
jail  or  prison  of  the  city.  It  appears  by  the  affidavits  that,  previously  to 
the  passing  of  the  municipal  corporation  amendment  act,  it  was  the  usage 
to  elect  two  bailiffs ;  and  that  there  was  a  prison  in  the  city,  with  the  cus* 
tody  of  which  they  were  charged,  and  were  used  to  appoint  the  actual 
keeper  or  jailer.  Since  the  passing  of  that  act,  the  town  council  have  an« 
^  nually  appointed  one  bailiff;  and  he  *has  had  the  custody  of  the 

-'  prison  in  the  same  way,  discharging  the  duty,  as  the  two  bailiflOi 
formerly  did,  by  the  appointment  of  an  actual  keeper,  or  jailer.  Undec 
that  act  a  separate  court  of  quarter  sessions  has  been  granted,  and  a  sepa« 
rate  commission  of  the  peace:  the  jurisdiction  has  been  enlarged  in  local 
extent,  and  as  to  the  nature  of  offences  within  the  competency  of  the  justices 
to  try:  las  ly,  ihe  present  jail  and  house  of  correction  has  been  erected, 
and  is  now  fit  for  use. 

By  the  6ih  seciion  of  the  municipal  corporation  act,  after  the  first  election 


5  AvffXLFBjm  &  Ellis,  ^.  S.  Ifil 

of  councillors^  the  body  corporate  was  made  capable  in  law  by  the  town  coun* 
cU  to  do  all  acts  which  it  might  lawfully  hare  done  before :  and,  as  there 
is  Dothing  in  the  nature  or  duties  of  the  office  of  bailiffs,  as  described  in 
the  charter,  which  is  inconsistent  with  or  may  not  be  modified  by  the  pro- 
Tisions  of  the  statute,  it  appears  to  us  that  the  town  council  would  have 
been  warranted  in  continuing  to  appoint  two  oaiiiflfs ;  and  we  cannot  say 
on  these  affidavits  that  the  single  bailiff  is  not  well  appointed,  though  it  is 
immaterial  to  decide  that  question  on  the  present  application.  Under  the 
charter  it  was  the  duty  of  the  bailiSs  to  keep  the  prison.  They  appear  to 
have  had  other  duties  by  the  charter,  from  which  it  may  be  inferred  that 
they  were  keepers  of  the  prison  rather  as  the  sherifls  of  counties  are  by 
law  keepers  of  the  county  jail  than  as  the  actual  jailers  thereof.  This, 
however,  does  not  alter  the  legal  objection.  They  might  discharge  the 
actual  personal  duties  by  the  agency  of  inferior  officers ;  but  they  were 
responsible  for  those  officers,  and  in  law  are  to  be  considered  responsible 
for  the  safe  keeping  of  the  inmates,  and  to  be  the  actual  keepers.  Afler 
the  passing  of  stat.  5  &  6  W.  4,  c.  76,  if  no  court  of  quarter  sessions  of 
^separate  commission  of  the  peace  had  been  granted,  the  duties  rm^fiiy 
of  the  bailiffs  in  regard  to  the  borough  prison  would  have  remained  '' 
unaltered,  and,  one  bailiflf  only  being  appobted,  he  would  have  been  the 
keeper. 

We  think  the  circumstances  just  stated,  and  the  enlai^ement  of  the  ju^ 
riadiction  before  mentioned,  have  made  no  difference  in  this  respect.  The 
statute  2  &  3  Vict.  c.  56,  s.  15,  appears  to  us  framed  with  a  view  to  the 
^existing  state  of  things  in  every  borough,  and  to  the  avoiding  of  all  que»- 
tions  of  right  to  appoint  chaplains  wliich  might  have  arisen  upon  refer- 
ence to  the  general  jail  acts.  It  vests  the  appointment,  therefore,  at  once 
in  that  body  or  individual  by  whon  in  any  particular  borough  the  keeper 
IB  appointed. 

It  was  argued  that  the  term  <<  keeper,^'  here,  by  reference  to  the  statutes 
in  pari  materia,  must  mean  the  actual  jailer,  seeing  that  the  clause  relatcli 
to  borough  jails  only.  We  are  not  sure  that  this  is  necessarily  so.  It  is 
not  improbable  that  it  may  have  been  used  in  a  larger  sense ;  but,  strictly 
understood,  we  think  the  bailiff's  or  bailiff  of  this  borough  sufficiently  an- 
swer the  denomination ;  they  are  the  jailers,  acting  by  their  subordinate 
agents. 

Nor  is  this  an  inconvenient  or  unreasonable  arrangement ;  for,  while 
on  the  one  hand  the  appointment  will  be  with  the  town  council,  with  whom 
must  be  the  power  to  settle  and  pay  the  amount  of  the  salary,  the  interior 
regulation  and  control  of  the  prison  still  will  remain  with  another  inde- 
pendent body,  the  justices,  who  will  be  charged  to  see  that  the  officer  ap- 
pointed efficiently  and  regularly  discharges  his  duty,  and  who  are  certainly 
the  most  competent  for  such  supervision. 

We  think  therefore  that  the  rule  should  be  absolute. 

Rule  absolute. 
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*163]       •Note  to  The  QUEEN  v.  The  iDhabitants  of  ARDSLET,  p.  81,  ante. 

Parish  officers  applied  at  petty  sessions  for  an  order  upon  H.  for  maintenance  of  a 
bastard.  H.  desired  a  hearing  at  quarter  sessions,  and  gave  recognisances  to  ap 
pear,  dtc.,  and  pay  costs  if  adjudged  the  putative  father.  The  quarter  sessions  d^* 
missed  the  application,  and  ordered  the  parish  officers  to  pay  costs  to  H.  The  order 
as  retamed  on  certiorari,  contained  a  statement  of  the  recognisances;  bat  they  were 
not  sent  up.  This  court,  on  motion,  directed  the  return  to  be  amended  by  the  recog- 
nisances being  sent  up. 

The  order  of  sessions,  as  signed  by  the  clerk  of  the  peace,  and  served  on  the  parish 
officers,  appeared  to  be  made  at  quarter  sessions  holden  by  adjournment,  but  did  not 
show  the  date  of  the  original  quarter  sessions.  When,  however,  the  order  was  re- 
turned to  the|certiorari,  the  date  of  the  original  holding  was  shown  by  the  caption.  This 
coua  refused  to  order  the  return  to  be  amended  by  making  it  correspond  in  the  abova 
respect  with  the  order  as  served. 

Tbs  rule  for  a  certiorari  was  made  absolute  by  PArrasoir,  J^  in  the  bail  court,  in 
Michaelmas  term,  1841.  One  ground  of  the  application  was  that  the  order  of  sessions, 
as  signed  by  the  clerk  of  the  peace  and  served  upon  the  parish  officers,  appeared  by  the 
caption  to  be  made  at  the  general  quarter  sessions  holden  by  adjournment,  but  did  not 
•how  when  the  original  sessions  were  holden.  RexY,  Heptonstaii,  (Bur.  8.  C.  88,)  was 
cited.  The  order,  when  returned  to  this  court,  showed  the  date  of  the  original  as  well 
as  the  adjourned  sessions ;  the  recognisances  mentioned  in  the  order  were  not  sent  op. 
Pcuhley,  in  Hilary  term,  1843,  obtained  a  rule  to  show  cause  **  why  the  return  should 
Hot  be  taken  off  the  file,  in  order  that  it  may  be  amended,  and  why  the  time  for  return- 
ing the  writ  should  not  be  enlarged,  and  the  said  return  amended  in  the  following  re- 
spects, viz.  by  the  said  justices  transmitting  that  therewith  the  several  recognisances 
mentioned  and  referred  to  in  the  order  of  sessions  returned  by  them  to  the  said  writ,  and 
by  amending  the  caption  of  the  said  order  by  making  the  same  correspond  with  the 
caption  of  the  order  of  sessions  originally  drawn  by,  and  signed,  H.  Dixon,  deputy  clerk 
ef  the  peace."  In  Easter  term,  1848,  (May  6th,  before  Lord  Dtoait,  C.  J.,  and  Wiort^ 
jiAK,  J^)  Sir  G,  A»  Lewin  showed  cause,  and  PaahUy  supported  the  rule.  WeUan 
lUvert  V.  St.  Peter,  (2  Salk.  492 ;)  Sanden^t  Coat,  (1  Saund.  263,  c.  6th  ed. ;)  Rex  v.  At* 
Idfuon^  (note  1)  to  Faulkner^M  Case,  1  Wm.  Saund.  249,)  stat.  6  O.  2,  c.  19 ;  Rex  v.  77ka 
Justices  of  Cheshire,  (5  B.  db  Ad.  439 ;)  Rex  v.  Barker,  (1  East,  186,)  and  Regina  v.  Bainef, 
(2  Ld.  Raym.  1199,  1203,)  were  referred  to.  The  court  took  time  to  consider;  and,  in 
the  following  term,  (May  30th,  1842,)  aAer  consulting  the  officers  of  the  crown  office, 
made  the  rule  absolute  as  to  the  retnra  of  the  recognisances  only.— Ex  relatione  Poshk^^ 
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The  judges  who  usually  sat  in  banc  in  this  term  and  vacation  were. 
Lord  Denman,  C.  J.  Colkridge,  J. 

Williams,  J.  Wightman,  J. 


DAWSON  V.  CHAMNEY. 


When  chattels  have  been  deposited  in  a  public  Inn,  and  there  lost  or  injured,  the  primi 
&eie  presumption  is  that  the  loss  or  damage  was  occasioned  by  the  negligence  of  tha 
innkeeper  or  his  servants.  But  this  presumption  majr  be  rebutted;  and,  if  the  juiy 
find  in  faTonr  of  the  innkeeper  as  to  negligence^  he  is  entitled  to  succeed  on  a  plea 
of  not  guilty. 

Case.  The  declaration  charged  that  defendant,  before  and  at  the  time 
of  the  committing,  &c.,  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  an  innkeeper;  and,  as  such  innkeeper,  defendant  hath  for  and  during 
all  that  time  kept,  and  still  doth  keep,  a  certain  common  inn  for  the  recep* 
tion,  &c.,  of  travellers  and  their  cattle,  that  is  to  say  a  certain  inn  com- 
monly called,  &c. ;  and,  defendant  so  being  such  innkeeper  and  so  keep- 
ing the  said  inn  as  aforesaid,  a  certain  servant  of  plaintiff  heretofore,  to 
wit,  on,  &c.,  came  to  the  said  inn  as  a  traveller,  and  then  brought  into  the 
said  *inn  a  certain  horse  and  cart  of  plaintiff,  and  put  up  the  same  r*i^K 
at  and  in  the  said  inn,  and  left  the  same  in  the  said  inn  for  the  ^ 
said  horse  to  be  therein  stabled,  baited,  fed  and  duly  taken  care  of  by  de^ 
fendant  as  such  innkeeper  as  aforesaid  until  the  same  should,  on  the  sai4 
day,  be  called  for  again  by  plaintiff's  said  servant,  for  gain,  hire  and  re- 
ward, to  be  paid,  &c. ;  and  defendant,  as  such  innkeeper  as  aforesaid, 
then  received  the  said  horse  and  cart  into  the  said  inn  on  the  occasion  and 
for  the  purpose  aforesaid:  yet  defendant,  disreganling  his  duty,  did,  by 
himself  and  his  servants,  so  negligently  and  carelessly  behave  and  con- 
duet  himself  in  this  behalf  that  afterwards,  whilst  the  said  horse  remained 
and  continued  at  and  in  the  said  inn  for  the  purpose  and  on  the  occasioft 
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aforesaid,  to  wit  on,  &c.,  the  said  horse,  being  of  great  value,  to  wit,  &e.y 
was,  by  and  through  the  neglect  and  default  of  care  of  defendant  and  his 
servants,  grievously  kicked.  Sue,  by  another  horse  then  being  in  the  said 
inn  of  defendant,  insomuch  that  thereby  one  of  the  thighs  of  the  said  horse 
of  plaintiff  was  broken  and  fractured,  and  the  said  horse  thereby  then  be- 
came and  was  of  no  use  or  value  to  plaintiff,  &c. 

Pleas,  1.  Not  guilty.     Issue  thereon. 

2.  That  the  said  horse  of  plaintiff  was  not  piit  up  or  left  at  or  in  the 
said  inn  of  defendant  for  the  said  horse  to  be  therein  stabled,  baited,  fed 
and  taken  care  of  by  defendant  as  innkeeper,  as  in  the  said  declaration 
mentioned,  for  gain,  hire  and  reward  to  be  paid  to  him,  defendant,  in  that 
behalf;  and  defendant,  as  such  innkeeper  as  aforesaid,  did  not  receive 
the  said  horse  and  cart,  or  either  of  them,  on  the  occasion  or  for  the  pur- 
^1661  ^^^  ^"  ^^^  ^^^  declaration  in  that  behalf  mentioned,  in  ^manner 
and  form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Carlisle  assizes,  it  ap* 
peared  that  the  defendant  was  the  innkeeper  of  the  Bell  and  Bulkn^k  public 
house  in  Penrith,  to  which  inn  the  plaintiff's  servant  brought  the  horse  of 
plaintiff  on  the  Penrith  market  day.  The  plaintiff  gave  the  horse  in  cha*|;e 
to  the  defendant's  hostler,  who  placed  him  in  a  stall  where  there  was 
another  horse :  and  the  injury  was  done  by  the  other  horse  kicking  the 
horse  of  the  plaintiff!  The  defendant's  counsel  contended  that  on  this 
evidence  the  plaintiff  must  be  nonsuited,  for  vnnt  of  proof  of  negligence. 
The  learned  judge,  however,  thought  that  there  was  a  case  for  the  jury ; 
and  the  defendant  then  called  witnesses  to  sdiow  that  proper  care  had  been 
taken  of  the  horse.  The  learned  juxige  directed  the  jury  to  find  for  the 
plaintiff  on  the  first  issue,  if  they  were  of  opinion  that  the  defendant,  by 
himself  or  servants,  had  been  guilty  of  direct  injury,  or  of  negligence,  biilp 
otherwise,  for  the  defendant.  Verdict  for  defendant  on  the  first  issue,  and 
for  plaintiff  on  the  second. 

W.  H.  Watson^  for  the  plaintiff,  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  The  responnbility  of  the  innkeeper  is  larger  thaa 
was  laid  down  by  the  learned  judge:  he  is  answerable  for  the  safe  cuGBtody 
of  all  goods  and  chattels  committed  to  him,  of  which  he  imdertakes  ibm 
care  in  the  character  of  innkeeper,  and  must  make  good  even  losses  oe* 
curring  without  negligence  on  his  part.  [Lord  Demmah,  C.  J.  Suppose 
a  fly  stung  the  horse,  and  injury  resulted  from  the  festering  of  the  wound; 
•1A71  °^''^  ^^  innkeeper  make  that  *good?]  That  would  be  an  injury 
-*  resulting  from  the  act  of  God.  In  Richmond  r.  Smithy  8  B.  & 
C.  9,  it  was  decided  diat  an  innkeeper  is  liable  for  goods  lost  in  his  inn, 
from  a  room  in  which  the  owner  of  the  goods  has  directed  them  to  be 
placed.  So  it  would  be  if  a  horse  were  burnt.  In  Fitzherbert's  Nat 
Brev.  94  B,  the  language  of  the  writ  in  the  Registrum  Brevium,  (pu 
105  a,)  is  adopted,  where  it  is  said  that  innkeepers  are,  by  the  custom  of 
England,  to  take  care  of  «  bona  et  catalla"  being  in  their  inns,  <«  its  quddl 
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pro  dcfectu  dictorum  hospitatorum  vel  servientium  suorum  hospitibus  hujus 
modi  damna  non  eveniant  uUo  roodo."  In  Story's  Commentaries  on  the 
Law  of  Bailments,  p.  306,  cb.  vi.  s.  470,  ed.  London,  1839,  tbe  law  is 
laid  down  in  words  taken  from  tbence ;  and  it  is  said,  p.  308,  s.  471, 
<<  It  is  not  necessary  to  prove,  tbat  the  goods  have  been  lost  by  the  negli- 
gence of  the  innkeeper."  In  Calye^s  Casty  8  Rep.  32  a,  the  language  of 
tbe  same  writ  is  referred  to :  and  it  is  said  to  be  confined  to  <(  bona  et 
catalla,"  and  that  tbe  innkeeper  is  not  liable  if  tbe  guest  himself  be  beaten, 
because  that  is  not  a  damage  to  <«  bona  et  catalla ;"  but  tbe  beating  of  a 
horse  is  such  an  injury.  In  Sanders  v.  Speruxr^  3  Dyer,  266  b,  tbe  plain- 
tiff failed,  because  the  declaration  did  not  show  that  the  defendant  kept  a 
common  inn,(a)  and  it  appeared  tbat  the  defendant  had  told  the  plaintiS* 
that  the  goods  would  not  be  warranted  unless  the  plaintiff  put  them  in  a 
particular  room,  which  had  not  been  done.  But  the  note  there,  referring 
to  three  rolls  of  the  reign  of  Henry  IV.,  points  out  that  the  innkeeper  is 
bound  to  warrant  goods  of  his  guest,  including  horses.  Stannian  y. 
*DaviSf  1  Salk.  404 ;  S.  C,  6  Mod.  223,  is  a  strong  instance  of  tbe  r*i^ 
application  of  tbe  rule.  There  the  innkeeper  was  held  liable  to  ^ 
injury  done  to  a  horse  which  was  taken  out  of  the  inn  and  immoderately 
ridden  and  whipped,  though  it  did  not  appear  by  whom. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  term,  (November  14th,)  delivered  the 
judgment  of  the  court. 

This  was  a  motion  for  a  new  trial  on  the  ground  of  misdirection,  the 
learned  judge  having  told  the  jury  that  the  innkeeper  was  not  answerable  fot 
injury  done  to  the  horse  of  a  guest  placed  in  his  stable  by  the  kick  of 
anoiher  horse,  unless  there  was  some  negligence  proved  in  the  innkeeper. 
The  plaintiff's  learned  counsel  urged  tbat  an  innkeeper,  like  a  carrier, 
was  bound  at  all  events  to  return  the  guest's  property  in  as  good  plight  as 
it  came  into  his  eustody,  and  w*as  consequoitly  responfdble  for  any  damaga 
which  it  had  received  by  any  means  while  there. 

The  law  of  Eni^and  is  clearly  laid  down  in  Calye^s  Case^  8  Rep.  32  a, 
which  is  a  full  comment  on  the  writ  in  Fitzh.  N.  B.  One  ingredient  is, 
that  the  loss  or  damage  arises  pro  defectu  hospitatoris  vel  servientium 
suorum.  When  therefore  tbe  nature  of  the  injury  left  the  cause  wholly 
doubtful,  it  was  correct  to  take  tbe  opinion  of  the  jury  whether  the  evi- 
dence established  that  it  was  produced  by  a  defect  of  such  care. 

Mr.  Justice  Story's  comment  and  excellent  treatise  on  Bailments  was 
({uoted,  as  laying  down  a  different  rule.  This  does  not  appear  to  us  to 
be  so,  if  tbe  whole  ^passage  be  examined.  That  learned  author  _  .^. 
adopts  the  common  law  responsibility  of  innkeepers  from  the  ■- 
Begistrum  Brevium,  in  these  terms,  (s.  470,  p.  306 :)  (^  that  by  the  custoQi 
of  the  realm  innkeepers  are  obliged  to  keep  the  goods  and  chattels  of  their 
guests,  which  are  within  their  inns,  without  subtraction  or  loss  day  aq4 

(a)  The  report  refers  to  Yearb.  Hil.  11  H  4,  foL  45  A.  pi.  18. 
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night,  80  that  no  damage  shall  come  to  them  from  the  negligence  of  the 
innlceeper  or  his  servants-"  And,  in  sect.  472,  he  lays  it  down  that  <<  the 
loss  of  the  goods,  while  at  an  inn,  will  be  presumptive  evidence  of  negli- 
gence on  the  part  of  the  innkeeper  or  of  his  domestics.^* 

Now  in  the  present  case,  when  the  plaintiff  had  closed  his  evidence,  the 
learned  judge  thought  that  there  was  a  presumption  of  negligence,  and 
called  on  the  defendant  for  his  answer,  which  was  given  by  proof  of  such 
attention  and  skilful  management  as  to  convince  the  jury  that  the  damage 
could  not  have  been  occasioned  by  the  negligence  imputed.  That  proof 
took  away  the  ground  of  action,  according  to  all  the  authorities. 

The  doubt  expressed  by  Bayley,  J.,  in  'Richmond  v.  Smith,  8  B.  &  C. 
9,  applies  to  another  branch  of  the  doctrine,  namely,  the  exception  from 
the  rule  which  arises  where  the  guest  chooses  to  take  the  chattels  entirely 
under  his  own  care.  Rule  refused. 


•170]  •SIMMONS  V.  WOOD. 

A  declaration  in  debt  contained  a  coont  on  a  deed  of  covenant,  wherenpon  1500/1 
claimed  as  doe  for  principal  and  interest,  and  also  a  count  on  an  account  stated. 
The  particulars  claimed  1179/L  for  principal  and  interest  *'due  on  the  covenant  set 
forth**  in  the  former  count.  Defendant  pleaded  non  est  factum  to  the  former  count, 
and  nanquam  indebitatus  to  the  latter.  Before  the  trial,  the  former  count  was  struck 
out ;  but  the  pleadings  and  particulars  were  not  altered.  Held  that,  under  the  parti- 
culars, plaintiff  might  prove  a  written  admission  of  1179/L  being  due  for  principal 
and  interest,  and  recover  that  sum  on  the  account  stated. 

Another  count  set  out  a  deed  of  covenant,  dated  21st  Juue,  1839,  for  payment  by  de- 
fendant to  plaintiff  of  900/1  and  interest  at  5  per  cent.,  on  21st  June  then  next  The 
action  was  commenced,  and  declaration  dated,  in  July,  1843.  Breach,  non-payment 
of  the  900/1  and  interest  on  2l8t  June,  1840,  and  thai  there  was  due  and  owing  a  large 
sum,  to  wit  1200/1,  whereby  an  action  had  accrued,  Sec,  Held  good,  on  motion  in 
arrest  of  judgment:  first,  because  it  did  not  appear  that  only  one  year's  interest  was 
due  on  21st  June,  1840;  secondly,  because,  if  that  did  appear,  the  averment  that 
more  was  due  might  be  rejected  as  surplusage,  or  a  remittitur  be  entered  for  the 
excess. 

Debt.  The  declaratioD  recited  a  summons  of  3d  July,  1843,  and  was 
dated  11th  July,  1843.  The  first  count  alleged  that  heretofore,  to  wit 
21st  June,  1839,  by  a  certain  indenture  then  made  between  (parties  of  the  ' 
first  three  parts,)  the  defendant  of  the  fourth  part,  and  the  plaintiff  of  the 
last  part,  (profert,)  the  defendant  did,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant,  promise  and  agree  to  and  with  the  plaintiff,  his 
heirs,  executors,  administrators,  and  assigns,  that  he,  defendant,  his  heirs, 
executors,  or  administrators  should  and  would  well  and  truly  pay  or  cause 
to  be  paid  unto  plaintiff,  his  executors,  administrators,  or  assigns,  the  sum 
of  900/.,  with  interest  after  the  rate  of  5/.  for  every  100/.  for  a  year,  upon 
the  21st  day  of  June  then  next  ensuing,  as  by  the  said  indenture,  &c. ; 
ficvertheless  defendant  did  not  nor  would  well  and  truly  pay  or  cause  to 
be  paid  to  plaintiff  the  said  sum  of  900/.,  and  interest  for  the  same,  on  the 
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said  21st  day  of  June  so  appointed  for  payment,  &c.,  but  therein  failed  and 
made  default ;  and  there  is  now  due  and  owing,  for  and  on  account  of  the 
said  sum  of  900/.,  and  interest,  a  large  sum,  &c.,  to  wit  1200/.,  whereby 
an  action  hath  accnied,  &c. 

*The  second  count  set  forth  a  covenant  to  pay  1000/.  and  inte*     r^^^i 
rest  at  four  per  cent.,  whereon  a  large,  &c.,  to  wit  1500/.,  was     '- 
due. 

The  third  count  charged  that  defendant,  to  wit  on  1st  June,  1843,  was 
indebted  to  plaintiff  in  600/.  for  money  lent,  600/.  for  money  paid,  and 
3000/.  for  money  found  due,  &c.,  on  an  account  then  stated. 
Breach,  non-payment.     Damages,  1000/. 

Pleas.  1.  To  the  first  and  second  counts,  that  the  indentures  therein 
mentioned  are  not  the  deeds,  nor  is  either  the  deed,  of  defendant.     Issue 
thereon. 
2.  To  the  other  counts,  nunquam  indebitatus.    Issue  thereon. 
The  bill  of  particulars  was  as  follows. 

This  action  is  brought  to  recover  the  sum  of  2453/.  3^.  Id.,  being  the 
balance  due  to  the  plaintiff  upon  the  following  account. 
Amount  of  principal  due  on  the  covenant  set  forth  in  the 

first  count  of  the  declaration        .        •        •        .        .      900    0    0 
Interest  thereon  from  the  21st  June,  1839,  to  the  1st  July, 

1843,  at  5  per  cent,  per  annum.          •        •        •        •       181     4    7 
Amount  of  costs  incurred  in  collecting  rents  and  ofiering 
the  property  in  the  indenture  in  the  first  count  men- 
tioned for  sale,  under  the  trusts  contained  in  the  said  in- 
denture   3000 

Amount  of  principal  due  on  the  covenant  set  forth  in  the 

second  count  of  the  declaration  ....    lOOO    0    0 

Interest  thereon  from  the  8th  January,  1839,  to  the  2d  July, 

1843,  at  4  per  cent, -      179    4    7 

*Then  followed  items  of  money  paid,  which,  with  the  items     ■-•^^n 
above  stated,  afler  deduction  for  cash  received,  made  up  the     *- 
2453/.  3^.  Id. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Staffordshire  as- 
sizes. Before  the  trial,  the  second  count  was  struck  out  on  summons. 
The  plaintifi"  proved  the  execution  of  the  deed  mentioned  in  the  first  count, 
and  also  proved,  under  the  items  of  money  paid,  a  debt  to  the  amount  of 
198/.  He  further  gave  in  evidence,  in  support  of  the  claim  on  the  account 
ttated,  a  written  admission  of  the  defendant,  to  the  effect  that  he  was  in* 
debted  to  the  plaintiff  in  1179/.  4s,  Id,  principal  and  interest.  The  de* 
fendant's  counsel  contended  that  this  sum  could  not  be  recovered,  as  the 
particulars  claimed  it  only  under  the  count  which  had  been  struck  out« 
Under  the  direction  of  the  learned  judge  a  verdict  was  taken  for  the  plain* 
tiflf  for  the.  1179/.  4i.  7d.,  as  well  as  for  the  other  sums  proved. 
J.  Gray  now  moved  for  a  new  trial  on  the  ground  of  misdirection,  or 
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fo  arit^st  judgment  on  At  first  count.  As  to  the  new  trial.  The  plaintiff 
was  not  entitled  to  give  evidence  either  of  the  1000/.  or  the  179/.  4s.  Id. 
These  sums  were  both  claimed  in  the  particulars  as  due  on  "the  covenant 
set  forth  in  the  second  count  of  the  declaration."  But  the  second  count 
of  the  declaration,  as  the  nisi  prius  record  stood,  contained  no  mention  of 
a  deed.  The  plaintiff  ought,  when  the  second  count  was  struck  out,  to 
have  amended  his  particulars.  At  any  rate,  he  could  not  give  this  claim, 
ao  described  in  the  particulars,  in  evidence  imder  the  account  stated. 
Either  this  part  of  the  particulars  has  become  insensible,  or  there  wks  a 
*17^1  ^^"^nc®  '^  ^^^  proof.  The  defendant  was  *taken  by  surprise: 
-*  he  might  otherwise  have  pleaded  the  deed  as  an  answer  to  the 
claim  on  simple  contract.  [Lord  Denman,  C.  J.  Would  the  claim  merge 
in  the  deed  ?  May  not  the  plaintiff,  under  a  count  on  an  account  stated, 
prove  that  the  defendant  acknowledged  a  sum  to  have  become  due  on  a 
mortgage  deed  Williams,  J.  When  the  second  count  was  struck  out, 
you  might  have  had  leave  to  plead  de  novo.]  As  to  the  arrest  of  judg- 
ment. Nothing  could  be  recovered  on  the  deed  set  out  in  the  first  count 
but  900/.  and  one  year's  interest,  which,  at  five  per  cent.,  the  rate  named 
in  the  deed,  would  be  only  945/.  in  all :  any  additional  claim  would  not 
be  as  for  a  debt,  but  as  for  damages.  But  the  count  claims  1200/.  as  the 
debt.  It  is  true  that  the  1200/.  is  claimed  under  a  videlicit ;  but  the 
amount  is  material,  because  an  actual  debt  must  be  shown,  and  the  amount 
of  it.  In  case  of  judgment  by  default  in  debt,  or  of  a  verdict  for  the  plain- 
tiff  on  a  single  plea  of  non  est  factum,  the  plaintiff  is  entitled  to  the  sum 
named. 

Per  Curiam.{a)  There  will  be  no  rule  on  the  first  point :  we  will  con- 
aider  of  the  other.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  14th,)  delivered 
the  judgment  of  the  court. 

This  was  a  motion  by  Mr.  Grayj  to  arrest  the  judgment  in  an  action  of 
debt  on  a  mortgage  deed,  dated  the  21st  of  June,  1839,  for  payment  of  900/. 
and  interest  at  the  rate  of  five  per  cent,  on  the  21st  of  June,  1840.  The 
•I7ii1  ^^^^^^  ^^s  brought  in  1843 :  and  the  ^declaration  averred  that  the 
^  defendant  did  not  pay  the  900/.  and  interest  on  the  day  appointed, 
but  therein  made  default,  and  that  there  was  then  (at  the  time  of  the  de- 
claration) due  and  owing,  for  and  on  account  of  the  said  sum  of  900/. 
and  interest,  a  large  sum  of  money,  to  wit  the  sum  of  1200/.,  whereby 
an  action  had  accrued  to  demand  and  have  the  same  from  the  defendant. 
It  was  said  by  Mr.  Gray  that,  as  nothing  could  be  recovered  as  a  dd>t  but 
the  principal  money  and  one  year's  interest  tn  June,  1840,  it  was  a  fatal 
inconsistency  to  allege  that  there  was  1200/.  due  and  owing  on  account 
of  the  principal  money  and  interest. 

But  we  do  not  think  that  there  is  any  weight  in  the  objection.  In  the 
first  place,  it  does  not  appear  by  the  declaration  that  only  one  year's  inte* 

(a)  Lord  Denman,  C.  J.,  Williamt,  Coleridge,  and  Wightman,  Js. 
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rest  va9  due  on  the  21st  of  June,  1840,  though  that  is  the  day  iu  which 
it  is  to  be  paid.  But,  even  if  it  did,  that  circumstance  would  afibrd  an 
answer  to  the  objection ;  for  it  would  then  appear  that  the  plaintiff  had  a 
good  cause  of  action  in  debt  to  the  amount  of  945/. ;  and  his  averment 
that  more  was  due  to  him  might  either  be  rejected  as  surplusage  for  the 
excess,  or  cured  by  entering  a  remittitur  for  the  excess  demanded,  accord- 
ing to  the  cases  of  Duppa  v.  Mayo^  1  Saund.  282 ;  ThwaUes  v.  Ashfield^ 
5  Mod.  213,  and  LigUdew  y.  Crifpsy  2  Ld.  Raym.  814. 

Rule  refused. 


•WILLIAMSON  V.  TAYLOR  and  Others.  [•ITS 

By  agreement  between  defendant  and  plaintiff,  defendant,  being  the  owner  of  a  coUiery^ 
retained  and  hired  plaintiff  to  hew,  work,  dcc^  at  the  colliery,  for  wages  at  certain  rates 
in  proportion  to  the  work  done,  payable  once  a  fortnight;  and  plaintiff  agreed  to  con« 
tinne  defendant's  servant  during  all  times  the  pit  should  be  laid  off  work,  and,  when 
required,  (except  when  prevented  by  unavoidable  cause,)  to  do  a  full  day's  work  on 
every  working  day* 

Held,  that  defendant  was  not  obliged  by  this  contract  to  employ  plaintiff  at  reasonable 
times  for  a  reasonable  number  of  working  days  during  the  term. 

Assumpsit.  The  declaration  alleged  that,  whereas  heretofore,  to  wit 
iSth  March,  1843,  defendants,  then  being  owners  of  a  certain  colliery 
called  Holywell  Colliery,  hired  and  retained  plainlifT,  and  plaiutiflT,  at  the 
request  of  defendants,  then  hired  himself  to  defendants,  as  their  servant; 
for  a  certain  term,  to  wit  from  5th  April,  1843,  until  5th  April,  1844,  to 
work  at  and  in  the  said  colliery,  that  is  to  say  as  a  hewer,  for  wages  to  be 
paid  to  plaintiff  by  defendants  once  a  fortnight,  upon  the  usual  and  accus- 
tomed day  in  that  behalf,  according  to  the  quantity  of  work  to  be  done  by 
plaintiiT,  at  and  after  certain  rates  and  prices,  and  on  certain  terms,  con- 
ditions and  stipulations,  and  subject  to  and  under  certain  penalties  and 
forfeitures  then,  to  wit  on,  &c.,  agreed  upon  between  plaintiff  and  defend- 
ants ;  and,  amongst  other  terms,  that  plaintiff,  at  all  the  times  during  the 
said  term  when  the  pit  of  the  said  colliery  should  be  laid  off  work,  should 
continue  the  servant  of  defendants,  so  being  such  owners,  and  subject  to 
their  orders  and  directions,  and  liable  to  be  employed  by  them  at  such 
work  as  defendants  should  see  fit ;  and,  further,  that  plaintiff  should,  when 
required  (except  when  prevented  by  sickness  or  other  sufficient  unavoid- 
able cause,)  do  and  perform  a  full  day's  work  on  each  and  every  working 
day,  or  such  quantity  oi  work  as  should  be  fairly  deemed  equal  to  a  day's 
work  (not  exceeding  ei^t  hours)  and  should  not  leave  his  work  until  such 
day's  work  or  quantity  of  work  should  be  *fully  performed  or  r#ii«iy 
finished  to  the  extent  of  his  ability ;  and,  in  defaok  thereof,  that  ^ 
plaintiff  should  for  every  such  defoult  forfeit  and  pay  to  defendants  2s. 
64* ;  and,  further,  that  the  pit  of  the  said  colliery  should  commence  coal 
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^ork  at  such  times  in  the  morning  as  should  be  required  to  suit  the  trade  • 
and,  in  consideration  of  the  premises,  and  that  plaintiff  then  promised 
defendants  to  enter  into  their  serrice  under  and  by  virtue  of  the  said 
hiring,  and  to  serve  and  work  for  them  as  such  their  servant  as  aforesaid, 
during  the  said  term,  for  the  said  wages  and  according  to  the  aforesaid 
terms,  &c.,  of  the  said  hiring,  and  subject  to  and  under  the  penalties,  &c., 
'n  that  behalf  aforesaid,  defendants  then  promised  plaintiff  to  retain  and 
employ  him  as  their  servant,  and  to  afford  him  the  opportunity  of  working 
^nd  earning  wages  as  such  servant  during  the  said  term,  in  pursuance  of 
the  said  hiring,  and  according  to  the  aforesaid  terms,  &c.,  and  subject  to 
and  under  the  penalties,  &c.,  at  reasonable  times  in  that  behalf,  for  a  rea- 
;K>nable  number  of  working  days  in  that  behalf  during  the  said  term,  and 
to  pay  him  wages  as  in  that  behalf  aforesaid :  And,  although  plaintiff^ 
afterwards  and  at  the  commencement  of  the  said  term,  to  wit  on  the  5th 
April,  1843,  entered  into  the  service  of  defendants,  who  then  and  from 
thence  hitherto  have  been  and  are  owners  of  the  said  colliery,  under  and 
in  pursuance  of  the  said  hiring,  and  always,  from  that  time  until  the  com- 
mencement of  this  suit,  was,  and  still  is,  ready  and  willing  to  serve  and 
work  for  defendants  during  the  said  term,  under  and  in  pursuance  of  the 
said  hiring,  for  the  said  wages,  and  according  to  the  aforesaid  terms,  &c., 
and  subject  to  and  under  the  penalties,  &c.,  of  which  defendants,  during  the 
•1771  ^^^  term,  to  wit  on,  &c.,  and  always  afterwards,  had  notice,  *and 
-'  then,  and  during  the  said  term,  to  wit  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  commencement  of  this  suit,  were 
requested  by  plaintiff  to  employ  him,  and  to  afford  him  the  opportunity  of 
working  and  earning  wages  as  such  servant  as  aforesaid  at  reasonable  times 
in  that  behalf,  for  a  reasonable  number  of  working  days  in  that  behalf,  in 
pursuance  of  the  said  hiring  and  according  to  the  aforesaid  terms,  &c.,  and 
subject  to  and  under  the  penalties,  &c. :  yet  defendants  disregarded  their 
promise,  and  did  not  nor  would,  after  the  commencement  of  the  said  term, 
employ  plaintiff  as  their  servant,  or  aflbrd  him  an  opportunity  of  working 
or  earning  wages  as  such  servant  during  the  said  term  at  reasonable  times 
in  that  behalf,  or  for  a  reasonable  number  of  working  days,  in  pursuance 
of  the  said  hiring,  but  wholly  neglected,  &c. ;  and,  on  divers  days  during 
tfie  said  term,  and  before  the  commencement  of  this  suit,  to  wit  on  the  6th 
April,  1843,  and  divers,  to  wit  forty,  days  between  that  day  and  the  com- 
mencement of  this  suit,  the  same  being  reasonable  working  days  and  times 
in  that  behalf,  wrongfully  and  unjustly  refused  to  employ  plaintiff  and  to 
afford  him  the  opportunity  of  working  and  earning  wages,  &c.,  in  pur- 
suance of  the  said  hiring,  whereby  plaintiff  hath  lost  and  been  deprived  of 
wages  to  a  large  amount,  to  wit,  &c.,  which  he  otherwise  would  and  ought 
to  have  earned,  &c.,  under  and  in  pursuance  of  the  said  hirmg. 

Pleas.     1.  Non-assumpsit.    Issue  thereon. 

8   That  defendants  did,  after  the  commencement  of  the  said  term,  tc» 
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irit  on  6th  April,  1843,  and  thence  continually  on  divers  days  and  times 
afterwards,  employ  plaintifTas  their  servant,  and  aflbrd  him  the  opportunity 
ef  working  and  earning  wages  as  such  servant  during  *the  said  r^i^o 
term,  at  reasonable  times  in  that  behalf,  and  for  a  reasonable  '- 
iiumber  of  working  days,  during  the  said  term,  in  pursuance  of  the  said 
hiring:  conclusion  to  the  country.    Issue  thereon. 

3.  That  the  said  forty  days  in  the  declaration  in  that  behalf  mentioned, 
upon  which  it  is  in  the  declaration  alleged  that  defendants  refused  to  em« 
ploy  plaintiff,  and  to  afibrd  him  the  opportunity  of  working  and  earning 
wages  under  and  in  pursuance  of  the  said  hiring,  were  not,  nor  were  nor 
was  any  or  either  of  them,  reasonable  working  days  or  times,  or  a  reason- 
able working  day  or  time,  in  that  behalf,  in  manner  and  form,  &c. : 
conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Northumberland  assizes, 
the  plaintiff,  in  support  of  the  first  issue,  relied  upon  the  following  agree- 
ttient,(a)  the  execution  of  which  was  proved. 

«<  Memorandum  of  agreement,  made"  I8th  March,  1843,  ^^  between 
William  Brown  Clark's  executors"  (represented  by  defendants,)  «  owners 
of  Holywell  Colliery,  on  the  one  part,  and  the  several  other  persons"  (in- 
cluding the  plaintiff)  «  whose  names  or  marks  are  hereunto  subscribed,  of 
the  other  part. 

«  The  said  owners  do  hereby  retain  and  hire  the  said  several  others, 
parties  hereto,  from  the  5th  day  of  April  next  ensuing  until  the  5tb  day  of 
April  which  will  be  in  the  year  1844,  to  hew,  work,  fill,  drive  and  put 
deals,  and  do  such  other  work  as  may  be  necessary  for  carrying  on  the 
said  colliery,  as  they  shall  be  required  or  directed  to  do  by  the  said  owners, 
their  executors,"  &c.,  «or  their  viewer  or  agents,  at  the  respective  rates 
*and  prices,  and  on  the  terms,  conditions  and  stipulations,  and  r^-ifja 
subject  to' and  under  the  penalties  and  forfeiture,  hereinafter  '* 
specified  and  declared ;  that  is  to  say : 

« First.  The  said  owners  agree  to  pay  the  said  hereby  hired  parties 
once  a  fortnight,  upon  the  usual  and  accustomed  day,  the  wages  by  them 
to  be  earned  at  the  following  rates ;  namely,  to  each  hewer,  for  every 
score  of  coals,"  &c.  (specifying  the  wages  to  be  paid  in  proportion  to  the 
quantities  of  the  several  kinds  of  work  done,  with  regulations  as  to  the 
manner  of  performing  the  work.)  «« Fifth.  The  said  parties  hereby  hired 
shall,  during  all  the  times  the  pit  shall  be  laid  off  work,  continue  the  ser- 
vants of  the  said  owners,  subject  to  their  orders  and  directions,  and  liable 
to  be  employed  by  them  at  such  work  as  they  shall  see  fit.  Sixth.  The 
said  hewers  hereby  hired  shall,  when  required,  except  when  prevented  by 
sickness  or  other  sufficient  unavoidable  cause,  do  and  perform  a  full  day's 
Irork  on  each  and  every  working  day,  or  such  quantity  of  work  as  shall 
be  fairly  deemed  equal  to  a  day's  work,  not  exceeding  eight  hours,  and 
diall  not  leave  their  work  until  such  day's  work,  or  quantity  of  work,  is 

(a)  Commonly  called  a  pit  boad. 

VOL.  V.  15  X  2 
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folly  performed  or 'finished  to  the  extent  of  each  maii^s  ability;  and,  m 
default  thereof,  each  of  the  said  parlies  hereby  hired,  and  so  making  de* 
fault,  shall,  for  every  such  de&ult,  forfeit  and  pay  to  the  said  ownersj, 
ttieir  executors,  administrators  or  assigns,  the  sum  ot  2s*  6d  The  pit  to 
commence  coal  work. at  such  times  in  the  morning  as  shall  be  required  ta 
suit  the  trade."  Then  followed  other  clauses  not  material  here. 
^  The  counsel  for  the  defendants  contended  that  the  agreement  showed 
*I801  ^^  contract  on  the  part  of  the  ^defendants  to  employ  the  plaintifi^ 
^  as  alleged  in  the  declaration:  and  the  learned  judge,  being  of 
that  opinion,  directed  a  verdict  for  the  defendants  on  the  first  issue,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiC  On  the  second  and 
third  issues  a  verdict  was  found  for  the  plaiatifil 

Granger  now  moved  according  to  the  leave  reserved*  It  is  true  that 
(he  agreement  contains  no  express  contract  by  the  defendants  to  the  effect 
stated  iu  the  declaration.  But  such  a  contract  arises,  by  necessary  im* 
plication,  from  the  contract  of  the  plaintiff*  By  the  fifth  clause  he  is  t» 
continue  servant  to  the  defendants  <<  during  all  the  times  the  pit  shall  be 
bud  off  work :"  by  the  sixth  clause  he  must  (<  perform  a  full  day's  woiic 
on  each  and  every  working  day :''  and  the  pit  is  to  commence  working  ia 
tfie  morning  at  hours  suitable  to  the  trade.  The  parties  could  not  meaa 
that  the  defendants  should  be  at  liberty  to  keep  the  pit  out  of  work  alto*> 
gether,  and  to  allow  no  working  days  at  all.  If  not,  they  were  bound  to 
find  employment  at  reasonable  times;  and  that^  as  found  by  the  verdict 
on  the  last  two  issues,  they  have  not  done.  Cur^  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (November  25th,}  delivered  the 
judgment  of  the  court 

We  can  judge  of  the  meaning  and  intent  of  this  agreement  only  by  its 
terms :  and  we  find  nothing  in  them  to  warrant  the  allegation  of  the  pro- 
mise alleged  in  the  declaration.  There  is,  therefere,  no  ground  for  dis- 
turbing  the  verdict  Rule  refused. 


M81]    ^'EVERARD  and  Another  9.  POPPLETON  and  Another. 

A  warrant  of  attorney  to  eonfess  judgment  was  attested  by  an  attorney  as  foUows : 
''Signed,'*  ''by  the  above  named  G.  C.  P.,  in  the  presence  of  us,  of  whom  the  said  J. 
H.  8.  is  the  attorney  ezre ssly  named  by  him,  and  acting  at  his  request,  and  by  whom 
the  shore  written  warrant  of  attorney  was  read  ornVt  sed  the  nature  and  efl^t 
thereof  explained,  to  the  said  G.  C.  P^  befoce  the  ezoontiMi  theptoCbjt  hiou"  BigiMd^ 
"  J.  H.  8^  attorney,  Leeds.    J.  R." 

Held  an  insufficient  attesution  under  stat  1  db  8  Tict  e.  110,  f.  9,  for  waot  of  a  state* 
meot  that  J.  H.  &  subscribed  as  attorney  for  G.  C.  P. 

JoDGMEBTT  and  execution  were  entered  up  in  the  above  suit  on  a  war* 
fMit  of  attorney  executed  by  the  defendants.  The  signature^  &o.  by  Pop- 
pleton  was  attested  as  follows. 

^  Signed*  sealed  and  delivered  by  the  above  named  George  Charles 
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Poppleton,  in  the  presence  of  ns,  of  whom  the  said  John  Hope  Shsw  ti 
the  attorney  expresdy  named  by  him,  and  actbg  at  bis  request,  and  by 
vbom  Ae  above  written  warrant  of  attorney  was  read  over,  and  the  natnre 
and  eflect  thereof  explained,  to  the  said  George  Charles  Poppleton,  before 
the  ezecutibn  thereof  by  him« 

•<  John  Hope  Shaw,  atfomey,  Leeds. 
**  John  Richardson." 

The  defendants  became  banknipt.  On  application  by  the  assignees, 
WiGHTMAN,  J.,  upon  summons  and  hearing  counsel,  at  chambers,  ordered 
that  the  warrant  of  attorney,  the  judgment  signed,  and  all  subsequent  pro- 
ceedings,  should  be  set  aside,  on  the  ground  of  the  attestation  not  being 
in  sufl&cient  compliance  with  stat.  1  &  2  Vict.  c.  110,  s.  9.(a) 

•r.  F.  Ellis  now  moved  to  rescind  the  order.  The  learned  r«ioo 
jadge  decided  this  case  on  the  authority  of  Poole  v.  HohbSj  8  ^ 
Dowl.  P.  C.  113.  The  attestation  there  described  the  attorney  merely  as 
<«  attending  at"  the  <<  request"  of  the  defendant ;  and  Colekidge,  J.,  held 
that  this  was  not  a  statement  that  the  attorney  subscribed  as  an  attorney. 
The  language  was  similar  in  PoUer  v.  Micholsouy  8  M.  &  W.  294,  which 
was  decided  on  the  authority  of  Poole  v.  Hobbs^  8  Dowl.  P.  C.  113.  The 
principle  of  these  decisions,  if  they  are  to  be  supported,  seems  to  be  ex- 
plained in  a  case  decided  as  to  a  different  requisite  under  the  same  section, 
Hibbert  v.  Barton^  10  M.  &  W.  678,  where  Parke,  B.,  pointed  out  that, 
<<  at  the  very  moment  of  the  execution  of  a  cognovit  or  warrant  of  attorney, 
a  man  might  come  into  the  room  and  witness  its  execution,  who  had  not 
previously  been  the  attorney  of  the  party."  So  the  attorney  might  «<  at- 
tend," and  yet  not  be  acting  as  attorney  in  the  attestation.  But,  in  the 
present  case,  he  states  that  he  is  so  acting  at  the  time  of  the  attestation. 
[Lord  Dekican,  C.  J.  He  does  not  say  that.]  He  says,  in  his  attestation, 
that  he  is  acting  as  attorney,  that  is,  so  acting  at  the  moment  of  making 
Ihe  assertion,  which  is  the  moment  of  attestation.  If  he  were  charged,  in 
an  indictment,  with  having  subscribed  in  the  character  of  attorney,  such 
an  attestation  would  be  conclusive  against  him.  The  statement  is  a  com 
pliance  with  the  statute,  unless  it  be  necessary  to  follow  the  enactment 
verbatim.  That  necessity  might  perhaps  be  ^inferred  from  the  r^ioo 
hioguage  of  Coleridge,  J.,  in  Poole  v.  Ikhbs^  8  Dowl.  P.  C.  113 :  ^ 
bat  in  EUdngUm  v.  Hollandy  9  M.  &  W.  659,  Parke,  B.,  said  that  the  act 
*<  does  not  state  the  precise  terns  that  are  to  be  used,  but  merely  the  sub- 
stance :"  on  which  point  there  appears  to  be  some  difference  of  opinion 

(a)  Which  enacts  that  ''no  warrant  of  attorney  to  confess  jadgineot  m  any  personal 
action,  or  cognovit  actionem,  given  by  any  person,  shall  be  of  any  force  unless  there 
ihatl  be  present  some  attorney  of  one  of  the  superior  courts  on  behalf  of  such  person, 
•spressly  named  by  him  and  attending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit,  before  the  same  is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare  him* 
self  10  be  attorney  for  the  person  executing  the  same,  and  state  that  he  subscribes  as 
sochatiomev.*' 
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oetDireen  Pahke,  B.,  and  Aldcrson,  B.    Afterwards,  in  Knight  v.  Haxif^ 
12  Law  J.  N.  S.  Q.  B.  (Bail  Coart)  293,  Coleridge,  J.,  is  stated  to  havo 
used  these  words,     t*  It  is  said  in  Potter  v.  Mcholson^  8  M.  &  W.  294, 
that  I  said  in  Pook  v.  Hobba^  8  Dowl.  P.  C.  113,  that  there  must  be  a 
literal  compliance  with  the  statute ;  I  cannot  say  whether  I  did  or  not : 
perhaps  I  said  that  the  attestation  should  follow  the  words  of  the  statute  as 
nearly  as  it  could  ;  but  the  principle  of  what  I  said  is,  that  there  should 
be  no  necessity  to  have  recourse  to  parol  eridence :  if  I  said  that  the 
statute  was  to  be  literally  complied  with,  I  said  more  than  I  intended, 
s^nd  my  brother  Parke  finds  fault  with  my  decision,  in  the  subsequent 
case  of  Elkington  v.  Holland^  9  M.  &  W.  659.     There  is  hardly  any  case 
in  which  a  statute  is  to  be  literally  complied  with."    In  Knight  v.  Hasty^ 
12  Law  J.  N.  S.  Q.  B.  (Bail  Court)  293,  the  question  was,  whether  the 
words  «  of  me,  John  Nutt,  the  attorney  of  the  said  W.  Hasty,"  satisfied 
the  words  in  the  statute,  <<  thereby  declare  himself  to  be  attorney  for  the 
person :"  and  it  was  urged  that  the  attestation  should  have  followed  the 
statute,  and  contained  the  words,  « I  hereby  declare  myself  his  attorney :" 
but  it  was  held  sufficient.     [Coleridge,  J.  By  using  the  words  me  the  at* 
tomey  of  the  party  named,  does  he  not  «  declare"  himself  to  be  the  at* 
torney  ?]    He  does  so  in  substance.     [Lord  Denmax,  C.  J.  And  in  form 
*1841     ^^^*\    '^^^  ^declaration  may  then  be  formal  without  the  use  oi 
^     the  very  words  of  the  enactment ;  and,  if  so,  the  attestation  here 
is  substantially  and  formally  a  compliance  with  the  statute. 

Lord  Denman,  C.  J.  I  think  the  reasons  which  led  to  the  demanding 
an  exact  compliance  with  the  statute  are  both  cogent  and  sensible.  This 
case,  however,  does  not  raise  the  point ;  for  «  acting"  is  really  the  same 
thing  as  <<  attending."  The  attorney  attending  may  stop  short  in  bis 
agency,  before  the  attestation ;  so  may  the  attorney  who  is  acting.  I 
should  like  to  see  the  words  of  the  statute  always  literally  followed  ;  no- 
thing is  more  unfortunate  than  a  disturbance  of  the  plain  language  of  the 
legislature  by  the  attempt  to  use  equivalent  terms.  I  think  the  view  taken 
in  Pook  V.  Hobbs^  8  Dowl.  P.  C.  113,  was  perfectly  sound  ;  and  I  regret 
that  it  should  be  supposed  that  there  has  been  any  disposition  to  recede 
firom  the  language  there  used. 

Williams,  J.,  concurred. 

Coleridge,  J.  On  consideration,  I  do  not  think  that  my  observations  in 
Pook  V.  HobbSy  8  Dowl.  P»  C.  1 13  were  wrong.  My  remarks  in  Knight 
T.  Hoity^  12  Law,  J.  N.  S.  Q.  B.  (Bail  Court)  293,  were  made  principallj 
with  reference  to  what  was  said  in  Elkington  v.  Holland^  9  M.  &  W.  659. 

WiGHTBCAN,  J.  The  words  here  vary  from  the  language  of  the  statute 
as  much  as  those  in  Pook  v.  Hobbsj  8  Dowl.  P.  C.  113 :  and,  in  truth,  a 
different  attestation  is  substituted  for  that  which  the  legislature  prescribes. 

Rule  refused 
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GOMERSALL,  and  W.  GOMERSALL. 

In  an  action  bf  endorsee  against  acceptors  of  a  bill  of  ezcbange,  some  of  the  defend* 
ants  pleaded  that  thej  did  not  accept.  It  was  proved  that  all  the  defendants  were 
partners,  and  that  one  of  them,  who  had  suffered  judgment  by  default,  had  aiccepted 
the  bill  in  the  name  of  the  firm,  in  frand  of  the  partnership,  and  not  for  partnership 
parposes. 

Held,  that  such  proof,  without  evidence  of  knowledge  on  the  part  of  the  plaintiff,  did 
not,  under  this  issue,  oblige  plaintiff  to  prove  the  circnmstances  under  which  the  biU 
was  endorsed  to  him. 

AssuBCPSiT.  The  declaration  was  on  a  bill  of  exchange  alleged  to  have 
been  drawn  by  Samuel  Myers,  on  9th  December,  1842,  directed  to  de- 
fendants, for  20/.,  payable  to  the  order  of  Myers  at  three  months,  (which 
had  elapsed,)  accepted  by  the  defendants,  and  endorsed  by  Myers  to  the 
plaintiff. 

Plea,  by  Rayner,  Ward,  D.  Gromersall,  and  W.  Gromersall,  that  they  did 
not  accept.    Issue  thereon. 

Drake  and  Fowler  suffered  judgment  by  default. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Yorkshire  assizes,  evidence 
was  given  on  behalf  both  of  the  plaintiff  and  of  the  defendants.  It  ap- 
peared that  the  six  defendants  carried  on  business  in  partnership  at  the 
time  of  the  acceptance.  The  acceptance  was  written  by  Drake  ;  and  the 
jury  found  that  he  accepted  in  the  ordinary  name  of  the  firm,  but  that  the 
bill  was  drawn  and  accepted  in  fraud  of  the  partnership,  and  not  for  part- 
nership purposes.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  verdict  for  the  defendants. 

Atherton  now  moved  accordingly.(a)  An  acceptance  by  any  one  part- 
ner in  the  name  of  the  firm  is,  undoubtedly,  prima  facie  binding  upon  all 
the  partners.  But,  if,  as  here,  the  evidence  shows  that  the  original  con- 
coction of  the  instrument  was  fraudulent,  then  the  ^plaintiff  must  r«^o^ 
show  that  he  has  given  value ;  tbath  v.  Sansom^  2  B.  &  Ad.  291. (i)  ^ 
The  only  question  then  is,  whether  the  defendants  can  avail  themselves  of 
this  defence  under  a  plea  of  non-acceptance.  In  default  of  evidence  of 
value  given  by  the  holder,  proof  of  fraud  in  the  concoction  goes  to  nega- 
tive the  acceptance,  because  it  disproves  the  agency  of  the  person  writing 
the  acceptance :  it  is  therefore  evidence  under  the  general  plea  of  non 
accepit;  and  a  plea  stating  the  fraud  in  t|ie  concoction  would  be  bad  on 
special  demurrer.  Thus  in  Jones  v.  Corhett^  2  Q.  B.  828,  a  plea  was  held 
to  be  bad,  as  amounting  to  the  general  issue,  which  alleged  a  fraudulent 
acceptance  by  defendant's  partner,  and  a  want  of  consideration  from  the 
plaintiff,  and  notice  to  him.  Here,  it  is  true,  the  want  of  consideration 
and  the  notice  were  not  proved  by  the  defendants :  but,  as,  according  to 
the  rule  in  Heath  v.  Sansom^  2  B.  &  Ad.  291,(6)  that  evidence  was  not 

(a)  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wightman,  Js. 
(6)  See  Bin^Aom  V.  iSfon/ey,  3  Q.  B.  117. 
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required  from  them,  Jones  v.  Corbetty  2  Q.  B.  828,  is  an  authority  that  the 
defence  here  insisted  upon  ought  not  to  have  been  specially  pleaded.  In 
this,  as  in  the  last  cited  case,  the  defence  operates  only  by  negativing  the 
acceptance.  Cur.  adv.  vult. 

Lord  DcNMAN,  C.  J.,  in  this  term,  (November  14th,)  delivered  the 
judgment  of  the  court. 

We  have  taken  pains  to  ascertain  what,  as  understood  in  the  other 
courts,  would  be  the  course  at  nisi  prius  on  the  trial  of  such  an  issue  as 
this.  We  find  that  the  other  courts  agree  in  our  view ;  nvhich  is  this. 
t^^f^l  Where  issue  is  joined  on  a  plea  of  non  accepit,  and  *the  proof 
^  oflcred  of  the  acceptance  is  the  signature  of  one  partner  compe* 
tent  to  bind  the  firm,  then,  though  the  defendants  show  that  this  signature 
was  a  fraudulent  act  on  the  part  of  such  partner,  yet,  if  the  proof  does 
not  aflect  the  plaintiff  with  knowledge  of  the  fraud,  that  does  not  put  the 
plaintiff  to  an  answer,  nor  make  it  necessary  for  him  to  give  any  explan^ 
tion  or  account  of  the  transactioo.(a)  Rule  refused. 

(a)  See  MUb  y.  Barber,  1  M.  d:  W.  436 ;  &  C,  Tyr.  &  O.  835,  and  the  caset  there 
cited.    And  Wkitaker  ▼.  Edmundt,  1  A.  di;  E.  638 ;  8.  C,  at  N.  P.  I  Moo.  St  Roh.  368, 
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On  indictment  against  a  township  for  non-repair  of  a  bridge,  declarations  of  ratable 
inhabitants,  whether  actually  rated  or  not,  majr  be  given  in  evidence  for  the  erovn, 
•nch  inhabitants  being  defendants  on  the  record.  The  admissibility  of  such  eyideuce 
is  not  affected  by  stat  3  dc  4  Vict  c.  26. 

Per  Lord  Denman,  C.  J.  If  such  inhabitants  are  surveyors  of  highways,  and,  on  in* 
quiry  by  the  attorney  for  the  prosecution,  have  given  details  as  to  the  liability  and 
practice  of  the  township  in  respect  of  repairs,  their  atatenents  are  admisaiblc  as  the 
communications  of  authorized  official  agents. 

An  indictment  charged  that  there  was,  in  township  A.,  an  immemorial  public  bridge^ 
and  that  the  inhabitants  of  A.  had  been  used,  d^c,  from  time  whereof,  d^c,  to  repair 
the  said  bridge.  Plea,  not  guilty.  On  the  trial  it  appeared  that  the  inhabitants  had 
repaired  an  immemorial  public  bridge,  but  that,  in  one  year,  within  memoryt  they  had 
undened  the  roadway  of  the  bridge  from  nine  to  sixteen  feet  Heid,  that  whether  the 
added  part  were  repairable  by  the  township  or  not,  there  was  no  variance  betweea 
the  indictment  and  the  evidence. 

Semble,  per  Lord  Denman,  C.  J^  and  Patleson,  J^  that  the  township  was  liable  to  repair 
the  added  part 

Indictment  stated  :  That,  from  time  whereof,  &c.,  there  hath  been  and 
still  is  a  certain  common  and  public  bridge  over  the  river  CherweII|  com- 
monly called  Nell  Bridge,  lying  and  being  in  a  certain  common  highway  of 
our  sovereign  lady  the  queen,  for  all  the  liege  subjects,  &c.,  on  foot,  and  with 
their  coaches,  horses,  carts,  and  carriages,  upon  and  over  the  said  bridge  to 
*1R81  S^'  return.  Sue. ;  and  that  one  part  of  the  said  bridge  *lies  and  is  situ- 
'  ate  in  the  township  of  Adderbury  East,  in  the  parish  of  Adderbuiy 
in  the  county  of  Oxford,  and  the  other  patt  of  the  said  bridge  lies  and 
is  situate  in  the  parish  of  Aynho  in  the  county  of  Northampton.    The  in* 
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dtetment  thea  alleged  dtft  the  said  part  of  the  md  bridge  which  lies  and 
is  situate  in  the  towaditp  of  Adderbiuy  East,  in  the  parish,  &e..  on.  &c., 
and  cootinuaHy,  Ac.,  was  and  yet  is  broken,  mioous,  &a.  ;  so  that  the 
liege  subjects,  &c.,  upon  and  oirer  the  same  part,  &c.,  which  lies  and  is 
situate  in  the  said  township  of  Adderbury  East,  &c.,  on  foot  and  with  their 
eeaehes,  &e»,  could  not  and  cannot  go,  return,  &c,,  without  greet  danger, 
Ac. ;  to  the  great  damage  and  common  nuisance,  &c.  And  that  the  in- 
habitants of  the  township  of  Addeibury  East  aforesaid,  from  time  whereof, 
&C.,  have  repaired  and  amended,  Ac*,  and  of  light  ou^t,  &c.,  «<  the  said 
part  of  the  said  bridge  which  lies  and  is  situate  in  the  said  township  of 
Adderbury  East,"  in  the  parish,  Ac.,  in  the  county,  &c.,  when  and  so 
often,  Ac«  Averment,  that  the  inhabitants  had  not  repaired  die  said  part 
of  the  said  bridge  which  lies  and  is  situate  in  the  township  of  Adderbury 
East,  &c.,  but  permitted  the  same  to  remain  broken,  &e.  There  was  a 
second  count  in  the  same  terms,  except  that  Ibe  bridge  was  stated  to  be 
for  all  the  liege  subjects,  &e,,  on  hcnrseback  and  on  foot :  and  a  third 
coimt,  alleging  a  right  of  passage  on  foot  only.  Plea :  not  guilty.  The 
indictment  was  found  at  the  Oacfordshire  quarter  sessions,  and  was  remove4 
into  this  court  by  certiorari,  and  the  venue  changed  to  Warwickshire. 

On  the  trial,  before  Pajuke,  B.,  at  the  Warwickshire  summer  assizes, 
1842,  it  was  proposed  to  prove,  on  behalf  of  the  crown,  that  the  solicitor 
lor  the  ^prosecution,  when  inquhriog  into  the  liability  to  repair  rw^M 
Kell  Bridge,  had  interviews  with  William  Gardner,  one  of  the  '- 
churchwardens,  and  James  Gardner,' surveyor  of  the  highways,  of  Adder- 
bury East,  and  they,  on  those  occasions,  admitted  that  their  township  had 
always  repaired  the  bridge,  and  showed  township  books  containing  entries 
on  the  subject  It  was  not  proved  that  these  parties  wem  rate^payere : 
they  lived  together  in  a  house  within  the  township ;  but  there  was  no  other 
iiroof  that  they  occupied  property  there*  The  evidence  was  objected  to 
on  behalf  of  the  defendants;  but  Parkr,  B.,  after  conferring  with  Pat- 
TXsoK,  J.,  who  was  in  the  criminal  court,  received  it.(o)  Additional 
evidence  was  given  from  the  township  books. 

(^  The  observalioM  of  (he  lenraed  Judge  «p«ci  thit  patt  «rihe  evidenet  sppear,  by 
a  iliort  band  note,  to  hare  been  as  IbUows.  JL4renin$  to  ihc  evidence  of  declaratioBS 
above  suted,  his  lordship  said:  **  Whether  U  is  admissible  or  not,  can  sAenrards  bs 
decided  by  the  Court  of  Queen's  Bench,  from  which  this  record  comes;  but,  from  the 
best  judsmeBt  I  am  able  to  exercise,  I  think  the  evidence  admissible.  If  it  were  merely 
the  declaration  ef  an  individval  iohabttiot,  I  do  not  think  it  woold  be  fair  from  that 
declaration  that  the  lowp&htp  should  be  deeosed  bound  to  repair  this  bridge.  If  the 
case  had  rested  upon  the  simple  declaration  of  one  inhabitant,  even  though  he  might  be 
a  person  well  acquainted  with  the  subject,  I  think  it  would  be  slight  evidence,  and  such 
evidence  thai  he  jmrf  ought  not  to  And  tlwir  verdict  upon  it;  tor  it  would  be  very  hard 
to  ine  a  whoie  temsbip  Irpm  ifae  deelaratiiHi  of  one  iababitant,  when  there  are  so  many 
«tber  means  opes  of  proving  the  ejcislenee  of  sneb  an  oUigatiea*  But,  besides  tbat^ 
they  gave  evidenee  of  certain  old  books,  which  were  in  the  eastody  of  the  ch  ireh* 
vsfden  and  Cbe  pariah  surveyor.'* 


;  189  Reg.  v.  Inhabitants  of  Adderbury  East.  M.  T.  1843. 

:     The  defendanfs,  before  the  trial,  gave  a  written  admission  «that  Nell 
^  Bridge,  in  the  indictment  described,  is  such  a  bridge  as  is  described  in 
f  the  several  counts  of  the  indictment,  and  crosses  the  river  Cherwell  at  the 
.  place  and  in  the  manner  alleged  in  the  indictment ;  and  that  so  much  of 
m^qni     ^^^  ^^^^  ^^  ^^^  ^^^  bridge  as  extends  *from  the  eastern  end  of 
^     the  said  bridge  to  the  centre  of  the  said  arch  is  situate  in  the 
.  parish  of  Aynho  and  county  of  Northampton ;  and  that  all  the  rest  of  the 
said  bridge,  including  the  three  other  arches  to  the  westward  of  the  centre 
of  the  said  first  mentioned  arch,  is  situate  in  the  said  township  of  Adder- 
bury  East  and  county  of  Oxford,  as  laid  in  the  indictment.     And  that  tlie 
latter  or  Oxfordshire  part  of  the  said  bridge  was,  on  the  day  alleged  in 
.the  several  counts  of  the  indictment,  and  still  is,  in  want  of  repair  as 
alleged  in  the  several  counts  of  the  indictment.''    It  appeared  in  evidence 
that  the  arch  of  the  bridge  over  the  main  stream,  situate  partly  in  North- 
amptonshire and  partly  in  Oxfordshire,  was,  down  to  1806,  only  nine  feet 
wide  as  to  breadth  of  road,  but  was  widened  at  the  expense  of  the  town- 
ship in  that  year  to  the  breadth  of  fifteen  feet.     The  road  over  it  was  a 
carriage  road  both  before  and  after  the  widening.     It  was  objected  for  the 
defendants  that  the  addition  of  six  feet  in  width,  the  repair  6(  which  must 
^devolve  not  on  themselves  but  on  the  county,  was  such  an  alteration  that 
the  prescriptive  liability  to  repair  «  the  said  part  of  the  said  bridge  which 
lies  and  is  situate  in  the  said  township  of  Adderbury  East,"  &c.,  as  gene- 
rally stated  in  the  indictment,  was  negatived  by  the  proof.    Parke,  B., 
reserved  the  point:  and  the  jury  fodnd  the  defendants  guilty. 

6.  HayeSy  in  Michaelmas  term,  1842,  moved,  by  leave  of  the  learned 

.judge  at  nisi  prius,  for  a  rule  to  show  cause  why  a  verdict  should  not  be 

entered  for  the  defendants:  he  also  moved  for  a  new  trial  on  the  point 

first  stated.    A  rule  nisi  was  granted  on  both  points. 

'«1Q11         *^^^  ^*  ^*  PolkUy  solicitor-general,  Adams^  Serjt.,  and  Hum^ 

frty  now  showed  cause.     First,  the  declarations  of  William  and 

James  Gardner  were  admissible,  because  they  were  defendants  on  thie 

record.   It  was  suggested  in  moving  for  the  rule  that  such  declarations  were 

not  now  receivable,  because  stat.  3&4Vict.  c.  26,  has  expressly  provided, 

.by  s.  1,  that  <'(  no  person  called  as  a  witness  on  any  trial"  <«  shall  be  disabled 

or  prevented  from  giving  evidence  by  reason  only  of  such  person  being,  as 

the  inhabitant  of  any  parish  or  township,  rated  or  assessed  or  liable  to  be  rated 

or  assessed"  to  the  rates  for  the  poor,  church,  highways,  &€.;  and,  by  sect.  2, 

that  no  person  rated,  &c.,  shall  be  so  disabled  by  reason  only  of  his  being  a 

party  to  the  proceeding,  or  liable  to  costs,  «  when  he  shall  be  only  a  nominal 

party,"  «( and  shall  be  only  liable  to  contribute  to  such  costs  in  common 

with  other  the  rate-payers"  &c.     But,  still,  such  inhabitant  or  rate-payer, 

being  a  party,  is  not  compellable,  though  made  competent,  to  give  evl- 

*  dence ;  and  therefore  his  declarations  are  admissible ;  Aer  v.  Wohum^  10 

East,  395 ;  iter  v.  Hardwkk^  11  East,  578.    Independently  of  the  statute. 
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a  party  to  the  record  might  be  a  witness,  if  be  was  disinterested ;  Worrall 
T.  Jones.  7  Bing.  395.(a)    Nothing,  therefore,  turns  upon  the  competency. 

The  objection  that  the  bridge,  having  been  widened,  was  not  the  bridge 
Jmmemorially  repaired  by  the  defendants,  is  answered  by  the  admission 
<«tbat  Neil  Bridge,  ^in  the  indictment  described,  is  such  a  bridge  r4»|Qo 
as  is  described  in  the  several  counts"  &c. ;  that  part  is  situate  in  '* 
Northamptonshire ;  tnat  <«  all  the  rest  of  the  said  bridge"  is  situate  in  Ad^ 
derfoury  East;  and  <«  that  the  latter  or  Oxfordshire  part  of  the  said  bridge 
was,  on  the  day  alleged,"  &e.,  «<  and  still  is,  in  want  of  repair  as  alleged," 
&c.  It  is  true  that  parties  liable  to  the  repair  of  a  bridge  are  not  bound 
to  widen  it ;  Bex  v.  Deocn^  4  B.  &  C.  670 :  and,  where  a  foot  bridge 
repairable  by  a  township  had  been  enlarged  into  a  carriage  bridge,  it  was 
held  that  the  added  part  roust  be  repaired,  like  a  new  bridge,  by  the 
coanty ;  Rex  v.  The  West  Riding  of  Yorkehire^  2  East,  353,  note  (a) :  but 
BoLLER,  J.,  was  of  opinion  that  the  township  would  remain  liable  pro  rata, 
in  respect  of  their  obligation  to  repair  the  ancient  part.  Here  it  is  admitted 
that  the  old  part,  as  well  as  the  new,  is  out  of  repair.  [Coleridge,  J. 
The  objection  is  grounded  on  the  effect  which  a  verdict  on  this  indictment 
may  have  hereafter,  since  it  states  a  liability  to  repair  the  bridge  generally.] 
The  objection  then  is,  in  substance,  that  the  bridge  should  have  been 
described  differently  in  the  indictment.  But  it  would  be  difficult  to  show 
bow  this  could  be  done.  The  structure  is  not  the  less  an  ancient  bridge 
because  something  is  added.  The  additional  part,  according  to  Baylry,  J.^ 
tn  Rex  V.  Devon^  4  B.  &  C.  679,  is  pro  tanto  a  new  bridge ;  but  it  is  not 
the  less  true  that  an  ancient  bridge,  repairable  by  the  township  of  Adder- 
t>Qiy  East,  is  out  of  repair:  that  was  the  fact  to  be  stated  in  the  indict* 
ment ;  and  the  prosecutors  were  not  called  upon  to  allege  more.  That 
something  added  to  the  original  ^structure  was  new,  would  be  r«^Qo 
matter  of  evidence;  and  the  defendants  would  not  be  unduly  ^ 
prejudiced  by  a  verdict  of  guilty ;  for,  on  a  subsequent  prosecution,  it 
might  be  explained  by  proof  how  much  of  the  bridge  mentioned  in  this 
indictment  was  ancient  and  how  much  modern.  [Lord  Denman,  C.  J. 
Suppose  this  were  a  road  merely,  instead  of  a  bridge ;  would  it  be  the  less 
an  immemorial  hi^way  because  a  new  piece  had  been  added  at  the  side? 
I  do  not  think  the  public  are  called  upon  to  make  distinctions  on  such 
grounds.] 

KeUy  and  G.  HayeSj  contri.  First,  as  to  the  declarations.  The  evi« 
dence  was  primi  facie  inadmissible.  It  lay  on  the  parties  offering  such 
proof  to  show  that  the  persons  who  made  the  declarations  were  defend- 
ants on  the  record:  the  onus  was  not  on  the  objectors,  as  it  was  in 
Marsden  v.  Stanefieldy  7  B.  &  C.  815.  It  does  not  appear  that  William 
and  James  Gardner  were  rated  inhabitants  when  they  made  the  declara* 

(a)  Aod  see  Pifft  r,  Sieek,  2  Q.  B.  733,  aod  stat  6  d:  7  Vict  e.  85.  Humfrej  men* 
tioned  Hawkenoorik  ▼.  Showier,  decided  this  term  in  the  Coort  of  Exchequer,  13  M.  6k 
W.  45,  in  which  the  competeaoy  of  a  panj  to  the  record  was  much  discussed. 
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tioiis.  [CoLfisu>«c,  J.  The  inhabitants  gimenllj  ajw  the  deteodanli  od 
0iich  an  indictment  as  this :  they,  and  the  two  who  uaaally  appear  and 
plead,  are  never  described  as  rated  isihabitanta.  The  fine  might  be  levied 
pn  persons  not  rated.]  In  Marsdm  v.  Slansfidd^  7  B*  &  C.  815,  and  Ra  t. 
Kirdfordj  2  East,  559,  it  was  held  that  inhabitants  not  rated  were,  on  diat 
account,  competent  to  be  witnesses,  although  ratable.  [Pattesom,  J« 
Can  a  township  discharge  an  individual  from  liability  to  repair,  by  leaving 
him  out  of  the  rate  ?  Coleridgc:,  J,  The  question  here  b,  whether  the 
parties  were  compellable  to  be  witnesses,  not  whether  they  were  compe* 
lefit.  Patteson,  J.  Inhabitants  were  liable  to  repair  before  there  was  any 
*19dl  ^ii^S*  ^  ^be  inhabitants  of  a  parish  or  ^township  are  liable  finr 
^  non-repair.  What  does  it  matter  whether  parties  are  rated  or  not? 
If  you  can  show  that  these  persons  'were  compellable  to  be  witnesses,  your 
argument  may  have  wei^t.]  StaL  3  fc  4  Vict.  c.  26,  must  have  that  efiectk 
Secondly.  The  liability  to  repair,  as  alleged  in  the  indictment,  includes 
all  of  the  structure  that  lies  in  Adderbury  East ;  and  the  defendants,  if 
judgment  passed  against  them,  would  be  concluded  for  the  future  as  to  the 
new  as  well  as  the  old  part.  The  indictment  therefore  fails  altogether.  It 
was  clearly  not  intended  by  the  admission  to  adopt  such  a  liability  ;  nor 
do  the  words  incorporate  tl^e  alle^tions  of  the  indictment  to  that  extent. 
[Patteson,  J.  The  bridge  appears  to  have  been  widened  by  the  township 
itself.]  Still  the  new  part,  if  it  is  of  public  utility,  must  be  repaired  by 
the  county ;  Rex  v.  The  Wed  Biding  of  Yorkehire^  2  East,  342 ;  Rexr» 
Middlesex^  3  B.  &  Ad.  201  .(a)  [Lord  Devman,  C.  J.  In  the  latter  case  thtt 
added  foot  bridgCt  which  the  county  was  held  liable  to  repair,  was  a  dts* 
tinct  structure*  PATTBsoir,  J.  It  was  made  by  road  trustees,  with  the 
consent  of  part  only  of  the  landholders  who  were  bound  to  keep  up  the 
ancient  bridge.]  In  the  earlier  case  of  Rex  v.  The  West  Riding  of  York» 
fhirey  2  East,  351,  note  {a\  a  foot  bridge,  repairable  by  certain  township^ 
vas  enlarged  by  them  to  a  carriage  brieve ;  and  it  was  held  that  they  could 
not  be  charged  by  indictment  as  liable  to  the  repair  of  a  carriage  bridge* 
[Patteson,  J.  There  the  character  of  the  bridge  was  altered.  Here  the 
widening  was  not  a  making  new,  btit  only  a  mode  of  repair.]  The  potot, 
as  now  put,  is  not  raised  on  the  other  side;  hut  the  suggestion  of  it 

*1951  *^^^^^  ^^  ^^^  f^<^  ^f  ^^  indictment  is  prejudicial,  as  it  p»» 
-'  dudes  the  defendants  from  meeting  the  supposed  difficulty.  Th^ 
ailegation,  that  the  township  has  immemoriaUy  repaired  and  amended  «<  the 
mid  part  of  the  said  bridge''  described  in  the  earlier  part  of  the  couflEt^ 
which  lies  in  Adderbury  East,  is  not  true  when  referred  to  the  bridge  in 
question.  [Colebidge,  J.  You  say  that  the  allegation  describes  tha 
present  state  of  things ;  but  does  not  it  describe  the  ancient  also  ?]  It 
includes  all  that  now  exicte,  and  cannot  be  taken  distributively.  If  th^ 
defendants  suffered  judgment  on  this  indictment,  and  were  charged  here 
after  with  the  repair  of  the  whole  bridge,  it  would  be  thrown  upon  theni 

iOi}  0M  tut*  iSGL  8«  IS.  Sid  s.  ft. 
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to  show  how  much  of  an  immemorial  bridge  was  in  Ifie  township  when 
fhis  conviction  took  place.  [Pattesok,  J.  The  question  would  always 
be,  what  the  immemorial  bridge  was.  Lord  Denman,  C.  J.  It  is  as 
beneficial  for  you  that  the  subject  matter  of  the  indictment  should  be 
divisible  as  otherwise,  except  for  the  purpose  of  an  objection  on  variance.] 
It  would  have  been  easy  to  allege  in  the  indietmeut  that  the  defendants 
had  and  ought  to  have  repaired  a  certain  part  of  the  said  bridge,  to  wit  the 
breadth  of  nine  feet. 

Lord  Denman,  C.  J.  The  first  objection  is  not  borne  out  by  stat.  3  & 
4  Vict  c.  26.  That  merely  enacts  that  no  person  shall  be  disabled  from 
giving  evidence  by  reason  only  of  his  being,  as  the  inhabitant  of  a  parish 
or  township,  rated  or  liable  to  be  rated.  But  it  was  not  contended  here 
that  the  parties  were  disqualified  from  giving  evidence  because  they  were 
rated:  the  argument  was  that,  as  parties  to  the  record,  they  were  not  com- 
pellable to  be  witnesses.  And,  for  that  reason,  *their  declarations  r#^Q/« 
were  admissible.  I  ^ould  put  this  point  on  higher  ground  than  ** 
that  taken  at  the  bar,  and  should  say  that,  where  persons  are  discharging 
a  public  duty,  they  are  prima  facie  authorized  to  make  communications  of 
this  kind,  and  their  admissions  are  a  proceeding  which  must  be  evidence 
against  those  for  whom  they  act.  It  would  be  contrary  to  common  sense 
to  say  that  a  jury  could  not  look  at  these  admissions.  As  to  the  second 
point,  I  think  there  is  no  misdescription.  If  the  township  widened  the 
bridge,  it  appears  extremely  doubtful,  as  my  brother  Patteson  suggests, 
whether,  instead  of  their  being  entirely  discharged  on  this  account,  they 
are  udt  rendered  liable  to  repair  the  whole,  if  it  were  proved,  first,  that 
the  original  part  was  repairable  by  them,  and,  secondly,  that  the  widening 
was  necessary.  But,  as  to  misdescription,  the  averment  is  that  there  was 
an  ancient  bridge  in  the  township,  repairable  by  the  inhabitants.  Proof 
that  any  such  bridge  existed  will  support  that  allegation:  and,  if  the  de« 
fendants  say  that  they  are  liable  to  a  certain  extent  only,  they  may  draw 
their  line,  and  show  the  amount  of  liability  by  evidence. 

Pattesoh,  J.  The  admissibility  of  the  declarations  in  evidence  here 
tamed,  not  upon  the  parties  being  rated  inhabitants,  but  on  their  being 
ratable,  and  being  parties  to  the  record.  Overseers  or  surveyors  cannot 
exempt  persons  from  an  indictment  by  omitting  to  rate  them.  Every  in* 
habitant,  whether  actually  rated  or  not,  is  liable  on  an  indictment  against 
the  inhabitants,  and  is  a  defendant  on  the  record.  He  may,  thou<;h  a  de- 
fendant, be  a  competent  witness  by  statute ;  but  it  does  not  follow  that 
the  crown  could  compel  him  to  give  evidence  ^against  his  own  r»|M 
interest.  At  all  events  he  is  a  defendant  on  the  record ;  and  *- 
what  a  defendant  on  the  record  says  is  evidence  against  him  in  every 
case.  As  to  the  widened  part  of  the  bridge,  it  seems  to  me  that  the  in- 
habitants of  the  township  were  liable  to  repair  it.  In  Rex  v.  Middlesex^  3 
B.  fc  Ad.  201,  the  added  part  was  a  new  bridge.    Here  the  widening  waa 
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only  a  mode  of  repair.  I  throw  this  out  that  I  may  not  be  taken  to 
acquiesce  in  what  has  been  suggested  on  this  part  of  the  case  on  behalf  of 
the  defendants.  I  am  strongly  of  opinion  that  under  the  present  circum- 
stances the  township  would  be  liable  to  the  whole  repair.  But,  as  to  the 
point  of  misdescription,  the  allegation  that  there  is  <<  a  certain  common 
and  public  bridge"  which  the  township  has  immemorially  repaired  does 
not  necessarily  imply  that  they  are  liable  to  repair  the  new  part,  llie 
defendants  argue  that  they  are  not  so  liable,  because  the  added  portion  is 
not  part  of  the  immemorial  bridge,  and,  at  the  same  time,  that  the  indict* 
ment  varies  from  the  fact,  because,  in  charging  them  with  repairs  of  the 
Itncient  bridgef  in  general  terms,  it  charges  them  with  liability  to  repair  the 
new  part.  So  they  treat  the  bridge  as  a  whole  for  the  purpose  of  vari- 
ance, but  not  as  a  whole  for  the  purpose  of  liability.  The  ancient  im- 
memorial bridge  remains  as  it  always  was.  If  the  new  portjion  is  no  part 
of  it,  there  is  no  addition  of  liability. 

Williams,  J.  The  witnesses  in  this  case  were  parties  to  the  indictment ; 
if  a  fine  were  imposed,  they  were  liable  to  it.  The  question,  whether 
an  inhabitant  was  actually  rated  or  not,  has  been  deemed  material 
*1Qft1  ^y^'^^r^  b'^  admissibility  depended  on  his  having  an  interest  or 
^  no  interest  in  the  cause ;  Bex  v.  Kirdford^  2  E^ast,  559 :  but  here 
the  admissibility  depended  on  the  witnesses  being  parties  to  the  cause ; 
and  to  that  point  it  was  quite  immaterial  whether  they  were  in  fact  in- 
cluded in  a  rate  or  not.  As  to  the  other  objection,  it  is  not  denied  that 
there  was  such  a  bridge  as  the  indictment  describes;  but  it  is  argued  that 
there  was  a  bridge  of  that  description,  and  something  more.  That  does 
not  negative  the  existence  of  an  immemorial  bridge,  with  the  repair  of 
which  the  defendants  are  charged ;  and,  the  existence  of  such  a  bridge 
being  admitted,  the  objection  fails. 

Coleridge,  J.  To  apply  stat.  3  &  4  Vict.  c.  26,  as  the  defendants  have 
done  would  give  it  much  too  wide  an  efiect.  The  first  section  renders 
persons  competent  as  witnesses,  who  would  otherwise  have  been  disquali- 
fied by  being  rated  or  ratable ;  the  second  makes  a  like  provision  for 
nominal  parties  to  a  trial,  appeal  or  other  proceeding ;  but  it  does  not 
afleci  actual  parties.  We  all  put  this  case  upon  the  ground  that  the  wit- 
nesses were  substantially  parties  to  the  indictment.  Then  as  to  the  indict- 
ment itself.  The  material  allegation  is,  that  there  was  an  immemorial 
bridge,  which  the  defendants  were  bound  to  repair ;  and  it  was  proved 
that  an  ancient  bridge  existed,  to  which  some  repairs  had  always  been 
done  by  them.  Either  the  whole  of  that  bridge,  including  the  added  part, 
is  still  an  ancient  bridge,  and  the  liability  the  same  as  before  ;  or  the  new 
part  is  severable,  so  that  there  is  an  ancient  bridge  and  something  else. 
Either  state  of  things  will  support  the  allegation.  There  is  no  doubt  that, 
•1QQ1  ^^^^"^  conviction  on  *this  indictment,  the  defendants  may  have 
^     more  difficulty  than  they  would  have  otherwise  have  had  in  male 
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ing  out  their  exemption  from  liability  as  to  the  new  part  of  the  bridge,  if 
they  are  exempt,  on  which  point  I  will  say  nothing.  But  that  amounts 
only  to  a  greater  difficulty  on  the  evidence,  and  cannot  vary  the  law. 

Rule  discharged.(a) 

(a)  See  Bae  Y.LaneaMrtt  3  B.  de  Ad. 818;  Bex  t.  DeooOt  5  B.  &  Ad.  383. 


I 


SHENTON  V.  JAMES. 

A  note  was  made  in  the  following  form.  <*  On  demand,  I  promise  to  pay  W.  8. 50/1  in 
consideration  of  foregoing  and  forbearing  an  action  in  the  Qneen's  Bench,  for  dam* 
ages  ascertained  by  consent  to  amount  to  that  sum  by  reason  of  the  injury  sustained 
by  his  wife,  in  respect  of  my  liability  for  non-repair  of  a  footway/' 

HM,  that  the  instrument  appeared  to  be  made  on  an  executed  consideration,  and  was 
a  Tslid  promissory  note. 

Assumpsit.  The  declaration  stated  that  defendant  made  his  pro- 
missory note,  and  delivered  the  same  to  plaintifT,  and  thereby  promised  to 
pay  plaintiff  50/.  on  demand.  Plea,  that  defendant  did  not  make  the  said 
promissory  note,  in  manner  and  form,  &c.     Issue  thereon,  (a) 

On  the  trial,  before  Williams,  J.,  at  the  last  summer  assizes  fX  Stafibrd, 
the  instrument  declared  upon  appeared  to  be  as  follows : — «<  17tb  Deceni 
ber,  1843.  On  demand,  I  promise  to  pay  to  W.  Shenton  the  sum  of  50/. 
in  consideration  of  foregoing  and  forbearing  an  action  at  law  in  the  Court 
of  Queen's  Bench  for  damages  ascertained  by  consent  to  amount  to  that 
sum,  by  reason  of  the  injury  sustained  by  bis  wife,  in  respect  of  ray  lia- 
bility for  non-repair  of  a  footway  in  the  parish  of  Seighford.  Thomas 
James."  A  verdict  was  •found  for  the  plaintiff,  leave  being  re-  r%ac\(\ 
served  to  move  to  enter  a  nonsuit  on  the  point  after  stated.  '- 

JL  F.  Bichards  in  this  term  (6)  moved  accordingly.  This  was  only  an 
agreement.  It  was  not  a  promissory  note,  because  the  engagement  to  pay 
was  not  absolute :  it  was  an  agreement  to  pay,  in  consideration  of  the 
plaintiff's  «  foregoing,"  not  of  his  having  foregone,  the  action.  Clarke 
V.  Percivalj  2  B.  &  Ad.  660,  and  Home  v.  Redfeam^  4  New  Ca.  433,  show 
diat  such  an  instrument  b  not  a  note  within  stat.  3  &  4  Ann.  c.  9,  s.  1. 

Cur,  adv.  vtdt. 

Lord  Denmak,  C.  J.,  now  delivered  judgment  as  follows. 

We  think  it  clear  that  this  was  a  promissory  note  on  an  executed  and 
completed  consideration,  «  foregoing  and  forbearing  an  action  at  law,'* 
<(for  damages  ascertained  by  consent"  to  amount  to  50/.,  «  by  reason  of 
(he  injury  sustained,"  &c.  All  here  is  past:  something  has  been  done  for 
which  the  damages  are  ascertained ;  and  the  note  is  given  in  consideration 
of  foregoing  an  action.  Littledale,  J.,  said  of  the  note  in  Clarke  v. 
Percioal^  2  B.  &  Ad.  660,  «<  On  the  face  of  it,  it  is  clear  that  it  is  not 

(a)  There  were  other  pleas,  not  material.  See  a  report  of  the  case  at  nisi  prius» 
/ftoi/on  Y.Jamaf  I  Carr.  A  Kirw.  136. 

«  (h)  November.8d.  Before  Lortl  Deoman,  C  J.,  Williams,  Coleridge,  and  Wightman,  Jii 

l»2 
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pBjaUe  ftt  all  erenta.''  Here  tbe  note  deaflj  is  so*  Three  at  least  of 
Ihe  judges,  in  tliat  case,  appear  to  have  thought  that  the  words  did  not 
amouBt  to  a  promise  at  ril.    Here  a  distinct  promise  is  given. 

Rule  refused.(a) 

(a)BteHmghY.Brook$,  10A.&E.  809;  Lord HuntmgiawerY. Gardiner,!  B.4cC.297. 


•201]       •The  QUEEN  v.  The  Inhabitants  of  CARTWORTH. 

When  the  qaarter  stssions  hare  |:raBted  a  case,  notice  of  the  motion  for  a  certiorari  to 
bring  up  the  orders  most  (by  atat  13  G,  3,  c  18,  s,  6,)  be  served  on  tvo  or  more  jns^ 
lices  who  wei'e  actually  present  at  the  sessions. 

Andy  if  tbe  certiorari  has  issued  on  an  affidavit  showing  that  the  notice  was  served  oa 
persons  described  in  the  affidavit  as  justices  of  the  county,  dec,  for  which  the  sessions 
were  held,  but  not  stated  to  have  been  at  the  sessions  when  the  order  was  made,  the 

•   writ  will  be  qaashed. 

The  court  will  not  presame  that  every  justice  qualified  to  attend  the  quarter  sessions 
was  actually  present  there  when  any  particular  order  was  made. 

On  moMon  to  quash  the  certiorari  for  the  reason  above  stated,  mere  lapse  of  time,  how- 
ever long,  since  the  writ  issued,  is  no  answer. 

On  appeal  by  the  inhabitants  of  Cartworth,  in  the  west  riding  of  York* 
shire,  against  an  order  of  removal,  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  court  upon  a  special  case,  which  was  stated,  and 
the  proceedings  removed  into  the  Queen's  Bench  by  certiorari.  The  case 
standing  in  the  crown  paper  for  argument,  Pashley^  in  this  term,  obtained 
a  rule  calling  on  the  prosecutors  of  the  writ  to  show  cause  why  it  should 
not  be  quashed.  The  ground  of  motion  was,  that  notice  did  not  appear 
to  have  been  given,  as  required  by  stat.  13  G.  2,  c.  18,  s.  5,  to  two  of  the 
justices  by  whom  the  order  of  sessions  was  made. 

It  appeared  that  the  certiorari  was  granted.  May  7th,  1842,  on  an  affida* 
yit  sworn,  April  30th,  by  the  attorney  for  the  appellants,  stating:  «<That, 
at  the  quarter  sessions  of  the  peace  for  the  west  riding  of  the  county  of 
York,  held  by  adjournment  at  Wakefield,  in  and  for  the  said  riding,  a  cei^ 
tain  appeal  against  an  order  made  by  two  justices  of  the  said  riding  toucb^ 
ing  the  removal  of,"  &c.,  «  came  on  to  be  heard,  and  that,  on  such  hearing, 
an  order  was  made  confirming  the  said  order,  but  subject  to  a  case  for  Ae 
opinion  of  her  majesty's  Court  of  Queen's  Bench :  and  this  deponent  fur- 
tter  saith  that  he  did,  on  the  29th  day  of  April  instant,  serve  Thomas 
^Af^-y  Homcastle  Marshall,  Esquire,  and  that  he  also  *did,  on  the  30th 
^  day  of  April  instant,  serve  John  Sutclifle,  Esquire,  two  of  her 
asajesty's  justices  of  the  peace  for  the  said  riding,  with  two  copies  of  the 
notice  hereunto  annexed,  by  delivering  a  copy  of  such  notice  to  each  of 
Ibem  the  said  T.  H.  M.  and  J.  S.  personally."  llie  notice  was  as  followa. 
<<  To  John  Sutclifle  and  Thomas  Homcastle  Marshall,  Esquires,  two  of  her 
majesty's  justices  and  keepers  of  the  peace  of  the  west  riding  of  the 
oounty  of  York*    Taka  notice  that  bar  majesty's  Court  of  Queen's  Beach 
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wiB  be  maved  on  tbeTthdayof  May  next,  or  u  loon  sfter  as  counsel  cm 
be  heard,  on  behalf  of  the  township  of  Cartworth,  in  the  west  riding  of 
tlie  county  of  York,  that  a  writ  of  certiorari  may  be  issued  to  remove  into 
tiie  said  court  a  certain  order  made  at  the  general  quarter  sessions  of  the 
peace  held  by  adjournment  at  Wakefield  in  and  for  the  said  riding  on  the 
6th  day  of  January  last,  confirming  a  certain  other  order,  made  by  twe 
justices  of  the  pence  in  and  for  the  said  riding,  touching  the  removal  of 
Matthew  Wadsworth,"  &c,  <<  from  the  township  of  Upperthong  in  the 
said  riding  to  the  said  township  of  Cartwortb,  and  in  confirming  which 
order  a  special  case  was  reserved  by  the  said  court  of  quarter  sessions  for 
the  opinion  of  her  majesty's  Caurt  of  Queen's  Bench.  Dated  the  29th 
day  of  April,  1842.  Stephenson  Floyd,  and  Booth,  Huddersfield,  atton* 
Beys  for  the  inhabitants  of  the  said  township  of  Cartwortb."  The  certio- 
rari (directed  <<to  the  keepers  of  our  peace  and  our  justices  assigned  to 
hear  and  determine,"  &c.,  <<  within  the  west  riding  of  our  county  of 
York,  and  to  every  of  them,"  and  requiring  a  return  by  them  or  one  of 
them  immediately  after  receipt  of  the  writ)  was  tested  May  9th,  1842.  A 
return  was  made,  December  23d,  1842.  The  rule,  ^calling  upon  r«oA<| 
the  respondents  to  show  cause  why  the  order  of  removal  and  order  '- 
of  sessions  should  not  be  quashed,  was  obtained  in  Trinity  term,  (June 
15th,)  1843,  and  was  served  on  the  respondents  on  19th  October,  1843. 

Pickering  now  showed  cause.  This  objection  cannot  be  taken  so  long, 
after  the  issuing  of  the  certiorari.  Rex  v.  Rattislaw^  5  Dowl.  P.  C.  539 ; 
Bex  V.  JViehoUs^{a)  and  Rex  r.  Wakefield^  1  Burr.  485,  may  be  cited :  but 
none  of  those  cases  is  an  authority  for  the  motion  after  so  long  a  delay. 
Pattbsoii,  J.,  in  the  first  cited  case,  5  DowL  P.  C.  539,  expressly  dis* 
claimed  «« deciding  that  in  all  cases  such  a  motion  may  be  made  after  any 
lapse  of  time."  il^na  y.  How^  11  A.  &  £.  159,  which  may  also  be 
dted,  shows  only  that  an  objection  to  the  notice  does  not  necessarily  come 
too  late  after  the  rule  for  a  certiorari  has  been  enlarged  by  consent. 

Pa$hleyy  contra,  was  called  upon  by  the  court  as  to  this  point.  The 
nile  to  show  cause  why  the  orders  should  not  be  quashed  was  served  only 
on  the  19th  of  last  October.  If  the  notice  of  application  for  a  certiorari 
was  not  served  on  the  ri^t  justices,  they  have  been  strangers  to  the  pro- 
ceedings until  the  last  month.  No  step  had  been  taken  by  them  in  pur* 
suance  of  the  notice  before  the  present  motion.  [Lord  DEmcAsr,  C.  J.  If. 
the  notice  of  certiorari  was  served  upon  wrong  parties,  the  matter  is  open 
ftir  ever.] 

Picbmng^  io  continuation.  It  may  be  admitted  that  the  nodee  would 
have  been  insuflkient  if  it  had  appeared,  as  in  Rex  v.  RmtHtlma,  6  Dowi 
P.  CL  630^  that  one  of  the  ^justices  served  was,  in  &et,  absent  rmnru 
when  the  sessions  asade  their  order.  In  Regina  v.  Haw^  11  A.  '* 
k  E.  159,  the  appointment  of  overseers,  which  it  was  proposed  to  remove 
by  certiorari,  had  been  made  by  four  justices,  and  the  notice  was  served 

(g)  Note  (iQ  te  Jar  V.  aaU  AmNme  ef  QkmnfiwiM%%  S  T>  B,  SiOii 
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on  justices  of  the  same  names,  but  not  otherwise  identified  with  the  foot 
whose  appointment  was  questioned ;  and  this  was  held  an  insufficient  no* 
tice.  But  every  justice  of  a  county  or  riding  may  be  presumed  to  be 
present  at  quarter  sessions,  though  the  same  presumption  may  not  extend 
to  a  petty  session.  In  Regina  v.  The  Juttices  of  Lancashire^  11  A.  &  E. 
144,  153,  it  was  objected  that  Richard  Grould,  on  whose  behalf  the  notice 
of  application  for  a  certiorari  purported  to  be  given,  was  not  shown  by 
affidavit  to  be  the  person  actually  applying ;  but  Patteson,  J.,  said  «  The 
justices  might  have  shown,  as  cause  for  not  granting  a  certiorari,  that 
Gould  was  not  the  party  really  applying ;  and,  if  they  had  proved  that,  the 
writ  could  not  have  gone.  As  it  is,  notice  sufficiently  appears."  The 
same  answer  may  be  given  here. 

Pashley^  contra,  relied  upon  Rex  v.  RaUiflaWj  5  Dowl.  P.  C.  639,  and  Rex 
V.  J\iichollSy  5  T.  R.  280,  note  (a),  as  showing  that  the  motion  to  quash  the 
certiorari  was  not  too  late.  [Lord  Denman,  C.  J.  We  are  satisfied  as  to  that.] 
The  substantial  objection  in  Rex  v.  RaUislaWj  5  Dowl.  P.  C.  539,  was,  that 
the  prosecutor  of  the  certiorari  had  not  <<  duly  proved  upon  oath,"  as  stat.  13 
G.  2,  c.  18,  s.  5,  requires,  that  he  had  given  six  days  notice  to  « the  jus- 
tice or  justices"  «<  by  and  before  whom"  the  order  had  been  made.  That 
applies  to  the  present  case.  Regina  v.  HoWj  11  A.  &  E.  159,  is  conclu- 
sive. Lord  Denman,  C.  J.,  said  there :  <<  Nor  do  I  find  that  the  justices 
*20^1  ^P^^  *whom  the  notice  is  served  are  thfe  justices  who  made  the 
^  order.  It  is  no  answer  that  the  end  which  the  statute  had  in  view 
will  be  attained :  the  objection  made  is,  that  the  enactment  of  the  statute 
is  not  complied  with.  I  disclaim  looking  to  any  thing  but  what  the  statute 
requires."  [Coleridge,  J.  It  often  happens  that  magistrates  attend  on 
the  first  day  of  the  sessions,  and  are  named  in  the  caption,  but  are  not 
present  on  subsequent  days.  Must  it  be  shown  that  the  magistrates  served 
with  notice  were  actually  present  when  the  order  was  made  ?]  At  least 
it  should  appear  that  they  are  magistrates  named  in  the  caption.  The 
justices  served  with  notice  in  this  case  may  not  even  have  been  in  the 
commission  when  the  older  was  made.(a)  The  fact  that  the  sessions  bad 
gamted  a  case  was  no  reason  that  the  law  as  to  notice  of  certiorari  should 
not  be  strictly  enforced ;  Rex  v.  Ihe  Justices  of  Sussex^  1  M.  &  S.  631 ,  734. 
And  there  is  the  more  reason  for  it  because,  by  the  practice  which  has  long 
prevailed,  the  rule  for  a  certiorari  is  absolute  in  the  first  instance. 
:  Lord  Denman,  C.  J.  We  are  satisfied  that  this  rule  must  be  made  ab* 
solute.  The  only  ground  on  which  the  notice  could  be  supported  roust 
be  the  presumption  that  all  the  magistrates  of  the  riding  were  present  at 
the  quarter  sessions ;  but  that  is  a  fiction  of  law  for  which  we  cannot  trace 
any  authority  beyond  the  argument  of  counsel.  The  caption  in  the  pre- 
sent case  does  not  pretend  to  assert  that  all  were  present.(fr)    Then  it  was 

(a)  See  Regina  v.  Martin,  note  (o)  to  Tajfkr  v.  Ckmmm,  3  Q.B.  1037. 
(6)  It  stated  the  sessions  tohav6  been  hflden  ''before  the  Hon.  Edwin  Laseelle% 
shaimaD,  John  Yorke,  Esq^  and  •tbert  tlieir  leUows»  {asliees,"  A<« 
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aecessaiy  that  justices  who  actually  were  present  should  have  been  called 
upon  to  consider  whether  or  not  they  •would  oppose  the  issuing  r»o^ 
of  a  certiorari.  It  is  true  that  the  sessions  had  granted  a  case :  '- 
but  it  is  just  possible  that  justices  may  wish  to  allege  that  no  leave  to  state 
a  case  was  really  reserved ;  or  that  it  was  reserved  on  terms  which  havcf 
not  been  complied  with ;  or  other  grounds  of  objection :  and  as  to  the 
probability  of  this  we  cannot  draw  any  line.  And  I  think  the  objection  is 
still  open,  notwithstanding  the  lapse  of  time. 

WiLUAMS,  J.  Looking  to  the  language  of  the  statute  as  well  as  to  the 
reason  of  the  thing,  I  am  of  opinion  that  the  objection  is  valid.  The  pur- 
pose for  which  it  is  enacted,  in  stat  13  G.  2,  c.  18,  s.  5,  that  notice  shall^ 
be  given  to  the  justice  or  justices  making  the  order  is,  « that  such  justice, 
or  justices,  or  the  parties  therein  concerned,  may  show  cause,  if  he  or 
tbey  shall  so  think  fit,  against  the  issuing  or  granting  such  certiorari."  I> 
agree  that  this  motion  can  be  resisted  only  on  the  presumption  of  all  the 
justices  being  present  at  the  sessions ;  and  for  that  there  is  no  ground^ 
either  in  the  caption  or  in  fact;  but  the  contrary  assumption  is  the  probable, 
one. 

Coleridge,  J.  I  am  of  the  same  opinion,  though  I  come  to  it  with 
great  reluctance.  The  enactment  does  not  seem  to  have  been  framed  in 
contemplation  of  matters  arising  at  quarter  sessions.  In  other  proceed*! 
ings,  where  the  magistrates  who  act  may  individually  be  placed  in  perils 
it  is  matter  of  substance  that  notice  of  the  motion  for  a  certiorari  should' 
be  given  to  those  who  will  be  called  upon  to  justify  their  proceedings.: 
But,  where  the  sessions  have  granted  a  special  case,  the  notice  is  mere 
form.  However,  it  is  necessary  on  principle  that  the  statute  should  be; 
complied  with  ;  and  that  principle  must  govern  our  decision. 

^WiGHTMAir,  J.  It  is  not  to  be  presumed  that  all  the  magis*     rmqctf 
trates  are  present  at  the  quarter  sessions ;  and,  if  it  were,  the     '- 
documents  here  do  not  show  that  the  parlies  who  received  notice  were 
magistrates  when  the  order  of  sessions  was  made.        Rule  absolute.(a)    ; 

(a)  Two  motions  in  this  case  were  afterwards  made  in  the  Bail  Coart,  for  which  se^ 
Bigina  ▼•  InhabUanU  of  Cartworth^  1  Dowl.  &  Lowndes,  842.    The  following  case, 
in  the  latter  part  of  the  term,  is  placed  here  to  accompany  Regina  v.  Cari^ 


The  QUEEN  v.  The  Inhabitants  of  GILBERDIKE.  ^ 

On  motion  to  qnash  a  certiorari  removing  an  order  of  the  Yorkshire  east  riding  qnartef 
sessions,  it  appeared  that  the  writ  was  granted  on  affidavit  that  notice  had  been  served 

'  (ander  stat  18  O.  S,  c.  18,  s.  5,)  on  B.  and  F^  who  were  stated  in  the  aJidavits  H)  h4 
JQstices  of  the  riding,  bat  were  not  sworn  to  have  been  present  when  the  order  was 

'^nade. 

Btld,  that  the  affidaviu  did  not  warrant  the  writ,  and  that  .the  defesi  was  tfol  eared.bf 
VOL.  V.  17 
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'  lUiUayils  tixhibit^d  on  sbowiKg  c»bm»  more  tlian  so:  e«l«ndbir  moaths  after  lk«  wta 

of  sessions,  that  B.  apd  F.  were  justices  present  at  the  making  of  the  orde& 
WrH  <)iiashed. 

On  appeal  against  aa  order  of  two  justices  remoTing  William  Brcader^ 
his  wife  and  chtldreo,  from  the  township  of  Yokefleet  to  tbe  township  of 
Crilbeixlike,  both  in  the  east  riding  of  Yorkshive,  the  sesakms,  (April, 
1843,)  oonfirmed  the  order.  The  appellants,  on  September  30th,  I843,(a) 
obtained,  by  order  of  a  judge,  a  oertiorari  to  reakore  the  order  of  sessions 
into  this  court.  The  notice  of  motion  for  a  certiorari  was  addiessed  «<  to 
Richard  Bethell,  Esquire,  and  the  Rev.  Daniel  Ferguson,  two  of  her 
majesty's  justices  of  the  peace  for  the  east  riding  of  the  county  of  York,*^ 
*f20Rl  *^^  iaformed  them  that  *a  certiorari  would  be  applied  for  be&re 
^  a  judge  to  remove  into  this  court  «« a  certain  order  made  at  the 
general  quarter  sessions  of  the  peace  held  at  Beverley  in  and  for  the  said 
riding  on,"  &c.,  reconfirming  a  certain  order  of  removal,"  &.c. ;  and  that 
the  court  or  a  judge  would  afterwards  be  moved  to  quash  the  order*. 
Affidavits  of  service  of  ih^  notice  were  produeed  before  tbe  judge  at 
chambers,  stating  that  the  deponents  had  personally  served  <<  Richard 
Bethell,  Esquire,  one  of  her  majesty^  justices  of  tbe  peace  for  the  east 
siding  of  tbe  county  of  York,"  and  «<  the  Rev.  Daniel  Ferguson,  one  of 
her  majesty's  justices  of  the  peace"  for  the  same  riding.  Tbe  order  (with 
other  documents)  having  been  returned  in  obedience  to  the  writ,  a  rule 
was  obtained  in  this  term  calling  upon  the  prosecutors  of  tbe  certiorari  to 
show  cause  why  it  should  not  be  quashed.  One  objection  to  the  writ  was, 
that  the  notice  did  not  appear  to  have  been  served  upon  justices  who  were 
present  when  the  order  of  sessions  was  made. 

Archbold  now  showed  cause  on  an  affidavit,  sworn  this  teem;  which 
stated  that  Mr.  Bethell  and  Mr.  Ferguson  were  two  of  the  magistrates 
present  at  the  bearing  of  the  appeal. 

Barnes  contra.  Begina  v.  The  Justices  of  Sftnemslmry  &nd  Sahp^  9  DowL 
P.  C.  501  ,(i)  and  RegitUL  v.  Cturiworthy  ante,  p.  2§1 ,  are  conclusive  in  favou  .* 
of  this  application.  The  facts  now  alleged  were  not  proved  before  the  judge 
who  granted  the  writ ;  and  the  materials  for  deciding  on  the  applicalioo  ought 
*^2nQl  ^  ^^  complete  when  it  is  made :  otherwise,  4efeQts  in  tbe  ^original 
-"  proceedings  for  a  certiorari  might  at  any  time  be  repaired  by  a 
subsequent  affidavit.  The  writ  was  granted  ex  parte ;  the  first  opportunity, 
therefore,  which  the  respondents  have  bad  to  contest  the  proceedings  was 
by  this  motion.  [Lord  Denman,  C.  J.  I  think  this  objection  must  pre- 
vail If  the  six  calendar  months,  stat.  13  G.  2,  c.  18,  s.  5,  had  not 
elapsed,  the  case  might  be  different ;  but  here  the  fhct  of  notice  to  the 

(a)  A  rule  nisi  was  obtained  in  Trinity  term  for  a  oenioraii  lo  bring  u§  the  order- of 
MaMTaU  hni  waa  di^ohai^d  because  six  days'  notice  had  apt  been  given  i»  one  of  the 
Isaticea. 

(A)  This  ease  appears  to  be  Uie  same  as  R^mB  v.  BSno,  11  A.  &  E.  159,  ojitiadi  i> 
B^IW  v.  C«r^iMr^a9!t«>PP-  903,904. 
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proper  jnatiees  is  not  brought  befbfe  tlitt  coart  till  more  than  six  months 
after  the  order  of  sessians.}  Jlrehbold.  It  appeared  oo  affidavit  before 
the  judge  that  Mr.  Betfaell  and  Mr.  Fergason,  magistrates  of  the  east  rid- 
ing, had  been  senred  with  notice.  And  it  is  now  proved  that  those 
magistrates  were  present  when  the  sessions  made  their  order.  [Cole* 
&IDGE,  J.  You  should  have  proved  that  to  the  satis&ction  of  the  judge  at 
chambers.  Lord  DenmaN|  C.  J.  According  to  your  argument,  if  the 
afficfavits  used  at  chambers  had  called  them  justices  of  Middlesex,  you 
might  now  have  shown  that  they  were  justices  of  the  east  riding.] 
Per  Gtnam,{a)  Rule  absolute* 

(a)  Lord  Denman,  G.  J.,  Williams,  Coleridge,  and  Wightman,  Js. 


""The  QUEEN  v.  The  Inhabitants  of  BIRMINGHAM.      [*210 

The  role,  that  a  child  within  the  age  of  nartnre  cannot  be  separated  from  the  mother 
hj  order  of  removal,  is  established  for  the  benefit  of  the  child,  and  therefore  cannot 
he  dispensed  with  hy  the  mother's  consent 

A  woman  havmg  childreD  by  a  first  marriage,  bom  in  parish  B^  married  again ;  her 
bosband  was  unable  to  maintaiD  the  children ;  and  the  family  became  chargeable  to 
parish  A.  The  mother  consented,  and  wished,  that  the  children,  then  in  the  wortc- 
houae  of  A.,  and  being  within  the  age  of  nartnre,  shonld  be  removed  to  their  own 
parish :  and  two  justices  thereopon  made  an  order  for  removing  them  to  B.,  which 
.the  sessions  on  appeal  confirmed,  subject  to  a  case.    This  court  quashed  the  orders. 

Oif  appeal  against  an  order  of  two  justices,  removing  Harriet  Atkins 
and  Elizabeth  Ann  Atkinsi  ehtldrea  of  James  Atkins  deceased,  from  the 
parish  of  Aston  near  Birmingham  to  the  parish  of  Birmingham,  both  in  the 
county  of  Warwick,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  court  upon  the  following  case. 

Use  examination  of  Elizabeth  Johns,  on  which  the  said  order  of  re- 
moval was  made,  slated  (so  far  as  it  is  necessary,  to  set  forth  the  same) 
Aat,  in  August,  1834,  she  the  said  E.  Johns  intermarried  at  Edgbastoa 
church  with  her  late  husband  James  Atkins,  by  whom  she  hath  two 
diildren  born  in  wedlock,  namely  the  said  Harriet  Atkins,  nearly  seven 
years  old,  and  Elizabeth  Ann  Atkins,  about  four  and  a  half  years  old. 
That  her  said  late  husband  died  in  December,  1837,  and  that  in  August, 
1841,  she  intermarried  with  Joseph  Johns  her  present  husband,  who  is 
aow  out  of  employ  and  unable  to  support  her  and  her  children,  and  that 
they  are  all  inmates  of  the  workhouse,  chargeable  to  the  parish  of  Astoa 
near  Birmingham.  And  that  she  consents  to  the  removal  of  her  children 
from  her,  and  wishes  them  to  be  sent  to  dieir  parish.  The  order  of  removal 
described  the  children  removed  thereby  as  Harriet  Atkins,  nearly  seven 
years  old,  and  Elizabeth  Ann  Adriiis,  about  four  years  and  a  half  old, 
children  ef  James  Atkins  deceased. 

The  grounds  of  appeal  were  as  follows: — 1.  That  *the  said  r*o2t 
wder  q£  jobdvovbI  is  had  on  the  fiiee  thereof^  and  the  mmM  is  in*     ^ 
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operative,  because  it  removes  the  said  children,  H.  Atkins  and  E.  A. 
Atkins,  and  separates  them  from  their  mother  E.  Johns,  and  from  her 
care  and  custody,  such  children  being  respectively  within  the  age  of  nur» 
ture,  as  appears  by  the  said  order.  2.  That  the  said  order  is  bad  and  in- 
operative, because  the  children  removed  thereby  cannot  be  removed  with 
the  consent  of  their  said  mother  from  her  or  from  her  care  and  custody. 
6.  That  the  said  examination  is  bad  because  the  said  mother,  £.  Johns, 
has  no  power  to  consent  to  the  removal  of  her  said  children  and  their 
separation  from  her.  7.  That  the  said  order  and  the  examination  on 
which  the  said  order  is  made  are  bad,  because  the  said  H.  Atkins  and  E. 
A.  Atkins  are  thereby  separated  from  their  mother  E.  Johns,  and  removed 
from  her  care  and  custody. 

On  the  hearing  of  the  appeal,  it  was  admitted  that  the  legal  settlement 
of  the  said  H.  Atkins  and  E.  A.  Atkins  was,  at  the  time  of  the  making  of 
the  said  order,  in  the  parish  of  Birmingham ;  but  it  was  objected  for  the 
appellants  that  the  said  children,  H.  Atkins  and  E.  A.  Atkins,  being  within 
the  age  of  nurture,  could  not  be  separated  from  their  mother  by  an  order 
of  removal  even  with  her  consent.  The  Court  of  Quarter  Sessions  were  of 
opinion  that  the  children,  although  within  the  age  of  nurture,  might  be* 
removed  to  their  own  parish,  and  separated  from  their  mother,  by  her 
consent,  and  confirmed  the  said  order,  subject  to  the  opinion  of  the  Court 
of  Queen's  Bench  on  this  point. 

If  this  court  should  be  of  opinion  that  the  decision  of  the  Court  of  Quarter 
Sessions  was  incorrect  on  this  point,  then  the  order  of  removal  was  to  ba 
quashed ;  if  otherwise,  the  said  order  to  be  confirmed. 
*Q1 9.^  *  ^*  ^*  '^^  Daniel  and  Mellor,  in  support  of  the  order  of  sessions. 
-*  The  question  will  be  whether  there  is  an  imperative  general  rule 
prohibiting  the  removal  of  children  within  the  age  of  nurture  apart  from . 
their  mother,  although  the  mother  consents.  This  comes  before  the  court 
as  a  question  merely  upon  jurisdiclion,  since  the  consent  may  be  given  for 
sufficient  reasons,  and  for  the  evident  benefit  of  the  children.  It  may  be 
that  the  law  will  in  no  case  separate  children  of  tender  age  from  the  mother 
without  her  consent;  but,  she  consenting,  all  reason  for  the  objection 
ceases.  In  Skeffreih  v.  Walford^  2  Sess.  Ca.  89 ;  S.  C,  2  Bott.  3,  pi.  11, 
6th  ed.,  which  will  be  relied  upon  for  the  supposed  general  rule,  the  order 
removed  a  child  two  years  old  from  the  mother ;  and  the  argument  which 
prevailed  was  that,  it  ><  being  a  nurse-child,"  the  justices  <<  cannot  separate 
it  from  the  mother  by  reason  of  the  care  necessary  to  nurture  so  very  youDgp 
a  child,  which  none  can  be  supposed  so  fit  to  administer  as  the  mother  of : 
it."  The  questions  of  consent,  and  expediency  of  separation  under  pos*. 
sible  circumstances,  were  not  considered.  [Coleridge,  J.,  referred  ta 
itat.  4  &  5  W.  4,  c.  76,  s.  57.]  The  eflect  of  that  clause  is  that,  if  « 
woman  having  a  child  marries,  the  husband  shall  be  liable  to  maintain  it 

II  a  part  of  his  family  till  it  attains  the  age  of  sixteen,  or  till  the  woman's 
eatlf ;  botitwas  held  in  Beginay^WendroA^  7  A.  &  E.  819,  that,  if  ihm 
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^mother  has  separated  herself  from  the  child|  it  must  be  sent,  though  undi^ 
.the  age  of  sixteen,  to  the  place  of  its  own  settlement,  wherever  that  may 
be.  The  dates  in  that  case  show  that  the  child  must  have  been  within 
the  age  of  nurture.  In  Rex  v.  Benett^  2  B.  &  Ad.  712,  where  it  was  held, 
as  the  consequence  of  stat.  59  G.  3,  c.  12,  s.  33,  that  the  *roother,  ^^^  ^ 
an  Irishwoman,  must  be  removed  to  Ireland,  but  her  child,  though  ^ 
within  the  age  of  nurture,  remain  in  England,  where  its  birth  setdement 
was,  the  court  stated  as  an  argument  against  such  a  decision  that  <«  there 
may  certainly  be  great  inconvenience'"  in  separating  the  mother  and  child ; 
but  not  that  the  common  law  forbids  it.  And  in  4  Chitty's  Bum.  419,  c. 
yi.  s.  II.  ii.  3,(a)  after  noticing  the  general  rule  that  a  nurse  child  shall 
not  be  separated  from  its  mother,  it  is  said  that  «<  the  reason  upon  which 
this  rule  is  founded  does  not  apply  if  the  mother  voluntarily  desert  her 
child  ;  and  in  that  case  it  may  be  sent  to  its  place  of  settlement."  The 
precedent  in  4  Chitty's  Burn,  1073,  ed.  28  was  cited.  Appendix,  3,  of 
an  order  on  parish  officers  for  maintenance  of  a  child  settled  with  them  but 
residing  with  its  mother  in  a  different  parish  for  nurture,  recites  a  deposit 
tion  of  M.  B.,  the  mother,  that  the  child  is  a  bastard  and  chargeable,  &c., 
<<  and  that  she  the  said  M.  B.  is  not  willing  to  part  with  her  said  child  until 
he  attains  the  age  of  seven  years ;"  which  implies  an  option  in  the  mother. 
So  in  stat.  22  G.  3,.c.  83,  s.  30,  which  makes  certain  regulations  for  the 
placing  of  poor  children  in  workhouses,  or  elsewhere  under  proper  care,  it 
IS  provided  «« that  nothing  herein  contained  shall  give  any  power  to  separate 
any  child  or  children,  under  the  age  of  seven  years,  from  his,  her,  or  their 
parent  or  parents,  without  the  consent  of  such  parent  or  parents ;"  thus 
recognising,  by  implication,  the  authority  of  the  parent  or  parents  to  permit 
vuch  separation.  The  mother  is  a  fit  judge  whether  or  not  the  separation 
will  be  beneficial  to  the  child.  [Coleridge,  J.  Suppose  the  child  were 
f removed  ;  could  the  mother  demand  the  child  back  again?  In  r^niA 
ordinary  cases,  returning  after  removal  is  an  offence.  Lord  Den-  ^ 
ifAN,  C.  J.  If  the  parent's  will  gives  jurisdiction  to  remove,  would  the 
revocation  of  that  will  give  jurisdic;ioi)  to  remove  back?]  Perhaps  it 
might.  The  case  has  never  arisen.  [Lord  Denman,  C.  J.  The  question 
whether,  to  make  the  order  binding,  the  mother's  will  must  continue  bears 
directly  upon  the  nature  of  the  jurisdiction.] 

^  G.  Hayes  (with  whom  was  Spooner)  contra.  The  question  is  whether, 
by  supposed  consent  of  the  mother,  a  child  of  any  age,  from  seven  years 
to  the  very  day  of  birth,  may  be  separated  from  her.  There  is  no  necessity 
for  it,  because,  if  the  child  is  living  with  the  mother  in  a  different  parish 
from  that  of  its  birth,  an  order  for  its  maintenance  may  be  made  upon  the 
place  of  birth ;  Shermanbury  v.  Bolney^  Garth.  279.  It  is  argued  that 
separation  may  be  best  for  the  child  :  but  the  general  presumption  must  be 
that  the  best  place  for  a  child  is  that  in  which  it  can  have  the  care  of  its 

(a)  89th  ed.,  where  Regina  ▼.  Wendron,  7  A.  &  E.  819,  is  cited.    The  28th  ediUoQ  was 
referred  to  in  the  argament. 

M 
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Bkotber.  The  removal  must  bcreaae  the  expcMe,  becMse  some  penoa 
must  be  paid  to  supply  the  mother's  place.  The  rale  that  a  child  within 
the  age  of  nurture  shall  be  irreiDovsble  from  the  mother  is  not  founded  on 
the  mother's  will,  but  on  the  necessities  of  the  child.  The  objection  in 
Skeffreth  v.  Walfwd^  2  Sess.  Ca.  89 ;  S.  C,  2  Bott  3,  pi.  11,  6th  ed,  was, 
that  the  child,  being  a  nurse  child,  could  not  be  separated  from  the  mother, 
<<  by  reason  of  the  care  necessary  to  nurture  so  very  young  a  child,  which 
none  can  be  supposed  so  fit  to  administer  as  the  mother."  She,  therefore, 
cannot  waive  the  rule ;  and  the  child,  of  course,  cannot.  The  rale,  that  a 
child  under  seven  years  of  age  must  remain  with  the  mother,  and  the 

*<2i  ^1  ^^^I'j^*^  of  ^^^  ^^'^9  namely  that  the  child  may  receive  proper 
^  care  and  nurture,  appear  also  from  Wrangford  v.  Brandon^  Carth. 
449 ;  Rex  v.  Saxmundhamj  Fort.  307 ;  S.  C,  2  Bott«  16,  pi  35;  Bex  v, 
Hemlingtofiy  Cald«6 ;  S.  C,  note  (2)  to  Simpson  v.  Johnson^  1  Doug.  9^ 
Bex  v.  St,  Giles  in  the  Fields^  Burr.  S.  C.  2.  As  to  the  cases  cited  on  the 
other  side,  Bex  v.  BeneU,  2  B.  &  Ad.  712,  turned  upon  peculiar  circum-* 
stances.  [Lord  Denman,  C.  J.  There  an  express  provision  for  the  case 
had  been  made  by  statute.]  The  law  gave  no  power  to  remove  the  child. 
[CoLEHiDGE,  J.  And  it  compelled  the  removal  of  the  mother.]  In  the 
present  case  a  consent  by  the  mother  is  alleged ;  but  a. married  woman  i^ 
not  a  free  agent;  and,  if  she  could  give  a  consent,. a  further  objection 
would  be  that  she  could  not  revoke  it  if  the  child  were  ill  treated.  In 
Bex  v.  Wendron  7  A.  &  E.  819,  the  mother  had  in  fact  abamloned  th« 
child ;  and  the  parish  removed  it  to  the  only  place  which  by  law  was  bound 
to  receive  it.     [He  was  then  stopped  by  the  court.] 

Lord  Denman,  C.  J.  It  is  trae  that  some  cases  have  arisen  under  statutes, 
in  which  it  has  become  necessary  to  break  in  upon  a  rule,  established  ncf 
for  the  mother's  benefit  but  for  the  protection  of  the  child,  that  they  shall 
not  be  separated  during  the  age  of  nurture.  Here  no  such  necessity  ex- 
ists :  and  we  ought  to  crash  the  attempt  to  break  through  a  rale  which  the 
judges  in  all  times  have  uniformly  regarded  as  binding.  The  order  of 
sessions  must  be  quashed. 

Williams,  J.  As  to  the  suggestion  of  consent ;  the  rale  is  established 
for  the  benefit  of  the  child,  and  therefore  the  consent  of  the  mother  cannot 
operate  against  it. 

••21^1  ^Coleridge,  J.  llie  rale  applies  to  all  ages  from  the  earliest 
^  to  seven  years.  If  the  doctrine  now  contended  for  were  to  pre** 
Tail,  the  consequence  might  be  that  a  child  one  week  old  might  be  re- 
moved from  its  mother,  by  an  alleged  consent,  to  a  distant  part  of  the 
country.  1  agree  that  the  object  of  the  rule  is  the  benefit  of  the  child. 
And  here  the  mother  is  a  married  woman,  whose  consent  would  not  be 
valid  as  to  the  meanest  article  of  property* 

WiGHTMAN,  J.  I  am  of  the  same  opinion,  because  it  appears  to  me  that 
the  rule  is  established  for  the  protection  of  the  child. 

Orden  qnasbed. 
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Tbe  QUESN  t^  The  loh^iteits  of  SOUTH  KILVINGTON^ 

^Aaper  occupied  premises  at  a  yearly  rent,  under  an  agreement  by  which  the  landlord 
was  fo  pay  an  rates.  The  retot  tras  higher  on  that  accdtmt  than  it  would  otherwise 
kav«  beeA.  Pauper  wta. assessed  t6  Ibe  j^oet  as  (he  occapier ;  but  the  landlord  always 
paid  the  rate.  HeU,  that  the  pai^per  did  not  gaia  a  si^tlkmmit  by  being  charged  with 
cr  assessed  to,  and  paying,  tbe  poor  rate,  under  stat  4  W.  &  M.  Ob  11,  s.  6,  or  stat,  i 
&  5  W«  4, 6*  76,  8«  66* 

On  appeal  agatnai  an  order  of  two  jtfatices  remtnring  Tbomas  Gallaii- 
tree,  his  wife  and  children,  from  the  township  of  South  KilTington  to  the 
township  of  Newshan  with  Bfecketiboroagh,  both  in  the  north  riding  of 
Yorkshire,  the  sessions  quashed  the  order,  sabject  to  the  opinion  of  thiB 
court  upon  the  following  cate. 

In  Jannaiy,  1840,  the  pauper,  who  bad  pTeviottdy  gained  a  settlement 
ia  the  towmiitp  of  Newsham  with  Breckenborongb,  took  a  cottage,  being 
a  separate  and  distinct  dwelling-house,  in  the  township  of  South  Kilving^ 
ton,  of  a  Mr.  West,  at  the  annual  rent  of  51,  Nothing  was  said  about  the 
rates  with  respect  to  the  cottage ;  for  *which,  in  two  several  rates  rmc%'i^ 
made  for  the  relief  of  the  poor,  on  the  12th  of  November,  1840,  ^ 
and  the  22d  day  of  February,  1841)  the  pauper  was  rated  at  the  sura  of 
2r.  9d,y  being  in  each  instatice  a  rate  of  Is.  in  die  pound  on  the  sum 
of  2L  16s.,  being  tl.e  atiount  at  which,  in  eadi  of  the  said  rates,  th^ 
cottage  was  assessed ;  both  of  which  rates  the  pauper  paid  at  Candlemai^ 
1841. 

Mr.  West  let  the  pauper  a  iield  cont«imig  3  acres  3  roods  of  land  in 
the  said  township  of  South  Kilrmgton  upon  the  t^rms  following.  Tha 
knd  was  taken  from  year  to  year ;  the  rent  was  14f.  14s.  a  year ;  and  the 
landlord  was  to  pay  the  rales  and  all  that  came  against  it.  The  rent  at 
which  the  pauper  agreed  to  take  the  ield  was  a  higher  rent  because  the 
biidlord  was  to  pay  the  rates  nnd  all  that  came  against  it.  The  pauper 
actually  occupied  the  field  together  with  the  cottage  from  Candlemas^ 
1841  until  August,  1842,  at  the  rent  of  IM.  14r.  a  year ;  and  during  this 
period  he  paid  his  landlord  the  whole  rent^  and  was  rated  and  charged  in 
raapect  of  the  ield  and  oottago  as  follows. 


lataoriMe. 


lith  Jiiii«,  1841 
M  iao.  ISn. 
llli«iie,lS4t. 


lfMie«fOec«p*t. 


otntmriBB,  Ihm. 

Oallanireeh  Tho*. 
OaIlaiitr*e,  Tho«. 


Mum  of  Owner 


Welt,  W.,  Esq, 
West,W.,Ba^ 
West,  W.,  ftaq 
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Property. 
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itovse  dt  land. 
Iloiia*  ft  Iniid 
IIottM  ft  land 
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7  HI 

8  tf 
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in  the 
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The  overseer  of  th«  poor  of  the  township  of  South  Ktlvington  csilled 
tipon  the  pauper  and  demanded  7s.  ll^d.,  the  first  of  these  rates.  Tho 
pauper  paid  £s.,  being  9df.  in  th«  pound  on  2/.  15lr.,  the  amount  for  which 
he  was  assessed  for  the  edtttg^  before  he  tcok  the  fernd,  and  refi^rfed  tho 
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overseer  to  the  landlordy  Mr.  West  for  the  rest,  who  thereupon,  in  pursuance 
of  his  agreement,  naid  the  remaining 5f.  il^d^j  being  also  9(/.  in  the  pound 

ma^Q-i     *^^  ^^  ^^'  ^'^^'  ^^*'  ^^  residue  of  10/.  12^.  9d.j  at  which  the 

^     house  and  land  were  assessed :  and  of  the  remaining  rates  of  &• 

0}c/.  and  6^.  4cf.  the  tenant  respectively  paid  2$.  and  If.  A^d.^  being  in 

yone  instance  a  rate  of  9j</.,  and  in  the  other  instance  a  rate  of  6d.  in  the 

'pound,  on  2/.  15f.  the  amount  above  described  as  that  at  which  the  cottage 

was  assessed  belbre  he  took  the  land ;  and  the  landlord,  in  pursuance  of 

'his  agreement,  paid  the  remainder,  the  overseer  alv^ays,  after  the  above* 

^mentioned  reference  by  the  pauper  to  Mr.  West,  applying  to  him  for  the 

rates  due  in  respect  of  that  land.     The  pauper  resided  in  the  township 

«during  the  whole  period  of  his. occupation  of  the  land. 

By  their  statement  of  grounds  of  appeal,  the  appellants  relied,  not  only 
."on  a  renting  of  a  tenement  by  Ihe  pauper  within  the  respondent  township^ 
>6utiicient  to  give  him  a  settlement  there,  but  also  that  he  had  gained  a  s6t- 
tiement  therein  by  having,  in  the  years  1841  and  1842,  been  charged  with, 
:and  having  paid,  his  share  towards  the  public  taxes  or  levies  of  the  said 
.township  of  South  Kilvington :  and  the  only  question  disputed  between 
the  parties  nras,  whether  upon  the  above  facts  it  could  be  said  that  the 
pauper  had  paid  the  poor  rate  for  a  year  during  his  occupation  of  the  land, 
BO  as  to  satisfy  the  66th  section  of  stat.  4  &  5  W.  4,  c.  76,  or  whether  he 
Jiad  been  charged  with  and  paid  his  share  towards  the  poor  rate  under  stat. 
3  &  4  W.  &  M.  c.  11,  s.  6.  The  Court  of  Quarter  Sessions  held  that  the 
payment  of  the  poor's  rate  by  the  landlord  in  consequence  of  the  agree- 
0ient  between  him  and  the  pauper  was  a  payment  by  the  latter  sufficient 
to  satisfy  either  of  the  statutes,  and  quashed  the  order  of  removal. 
^91  Ql  '^^^  question  for  the  opinion  of  this  court  was:  ^whether  such 
:  -*  payment  was  sufficient  under  either  of  those  statutes.  If  this  court 
should  be  of  opinion  that  it  was,  then  the  order  of  sessions  was  to  be  con** 
firmed ;  but,  if  it  should  be  of  opinion  that  it  was  not  sufficient,  then  the 
^rder  of  sessions  to  be  quadied. 

.  Bliss  and  Wharton^  in  support  of  the  order  of  sessions.  The  pauper 
.was  «<  charged  with  and"  did  <>  pay  his  share  towards  the  public  taxes  or 
levies''  of  the  township  within  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  and  was 
«  assessed  to  the  poor's  rate,  and"  <«  paid  the  same"  within  stat.  4  &  6 
W.  4,  c.  76,  s.  66.  Bex  v.  Weohly^  2  East,  68,  will  be  cited  on  the 
other  side,  but  differs  from  this  case.  There  the  pauper  resided  in  the 
respondent  parish  as  an  officer  of  excise,  and  was  rated  there  to  the  land 
tax  for  his  salary ;  but  he  never  paid  that  or  any  rate  himself,  <<  the  same 
being  paid  by  the  collector  of  excise,  and  not  deducted  out  of  the  pauper's 
salary ;"  and  it  was  held  that  he  gained  no  settlement :  but  Lord  Ken* 
•ton's  observation  was :  <«  If  the  rate  had  been  paid  by  him  through  the 
medium  or  by  the  hands  of  another,  that  would  have  been  a  payment  bjf 
himself;  but  here  he  neither  paid  it  mediately  or  immediately.  He  was 
loot  affected  by  the  payment  at  all.    In  the  present  case  the  pauper  waf 
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the  person  liable  to  the  rate  and  charged,  but  made  a  contract  with  his 
landlord  for  the  payment  of  it  by  him.  He,  in  effect,  appointed  a  deputy 
for  that  purpose,  as  if  a  man  should  leave  an  order  at  his  banker's  for  the 
payment  of  a  periodical  sum  there.  In  Bex  v.  BridgewaUr^  3  T.  R.  550, 
the  land  tax  being  demanded  at  the  house  of  the  party  charged,  who  had 
absconded,  and  the  collector  being  about  to  seize  his  goods,  one  of  his 
daughters  ^prevailed  upon  a  friend  to  pay  the  money ;  and  this  r«QAA 
was  held  a  payment  by  the  father.  [Lord  Denkan,  C.  J.  It  ^ 
was  as  if  he  had  borrowed  the  money  and  paid  it  over.]  Nothing,  under 
the  statutes  in  question,  requires  the  rates  to  be  paid  personally.  Serving 
an  office,  and  the  payment  of  public  taxes  or  levies,  are  substituted,  by 
^t.  3  &  4  W.  &  M.  c.  11,  s.  6,  as  requisites  to  a  settlement,  for  the 
liotice  prescribed  by  the  same  statute,  s«  3.  Executing  an  office  by  de* 
puty  was  held  sufficient  for  gaining  a  settlement,  in  Bex  v.  Hope  Mansell^ 
Cald.  252 ;  and  in  Bex  v.  Oakhamptanj  Burr.  S.  C.  5,  a  tide-waiter  rated 
to  the  land  tax  for  his  salary,  and  paying  it,  was  held  to  have  paid  public 
taxes  and  levies  within  the  statute,  though  the  amount  was  repaid  him  by 
the  collector  of  customs.  Bex  v.  AxmouUi^  8  East,  383,  was  a  similar  de- 
cision ;  and  Lord  Ellekborough  there  observes :  <«  The  case  of  The  King 
T.  Weobljff  2  East,  68,  was  distinguished  from  the  other  cases  by  Lord 
Kenyon,  because  there  the  officer  did  not  pay  the  tax  mediately  or  imme^ 
jdiately;  and,  as  he  says  afterwards,  because  the  pauper  neither  in  fact 
paid  the  rate  himself,  nor  constructively  by  the  hands  of  his  agent."  The 
proviso  in  the  parliamentary  reform  act,  2  &  3  W.  4,  c.  45,  s.  27,  making 
payment  of  rates  a  necessary  qualification  for  voting  in  cities  and  boroughs, 
has  always  been  construed  in  the  manner  now  contended  for  by  the  appel- 
lants. The  decision  against  the  right  of  parties  to  be  enrolled  as  burgesses 
nnder  stat  5  &  6  W.  4,  c.  76,  s.  9,  in  Begina  v.  The  Mayor  of  Bridg" 
northj  10  A.  &  E.  66,  did  not  proceed  on  the  ground  merely  that  the 
claimants  had  not  paid  the  rate  with  their  own  hands,  but  that  the 
^payment  was  not  their  act,  nor  authorized  by  them.  If  the  legis-  r»oQi 
lature  had  intended  that  the  payment  should  be  the  personal  act  ^ 
t>f  the  party  whose  settlement  is  in  question,  the  word  <«  personally"  would 
have  been  used ;  or  <>  actually,"  as  in  stat.  1  W.  4,  c.  18,  s.  1  ;  the  effect 
Df  which  word  is  pointed  out  by  the  court  in  Bex  v.  Si.  Jiicholas^  R09 
Chester,  5  B.  &  Ad.  219.  The  present  case  is  the  same  as  if  the  pauper 
had  not  paid  an  increased  rent,  and  had  allowed  a  yearly  sum  to  a  friend, 
to  discharge  the  rates  for  him.  That  the  person  by  whose  hand  the  rates 
were  paid  was  landlord  of  the  premises  could  make  no  difference :  the 
landlord,  as  such,  was  not  liable  to  the  rates  more  than  any  other  person 
whom  the  pauper  might  have  engaged  to  pay  them. 

W,  H.  Watson  and  Ardibold^  contra.  This  was  not  a  sufficient  payment 
of  rates.  By  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  the  pauper  should  haye 
been  charged  with,  and  paid,  the  rates ;  by  stat.  4  &  5  W.  4,  c.  76,  s.  66, 
be  diould  have  been  assessed  to  the  poor  rate  and  paid  the  same.    The 
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pSLUper  did  not  fblfil  cither  reqatsitioti.  Sex  r.  Weohlgj  2  E&st,  68,  de- 
4;ides  this  case.  Tbe  landlord  here  did  not  pay  as  the  paaper's  agent/bxit 
was  himself  bound  to  pay  by  his  agreement.  [Lord  Dckmavt,  C.  J.  That 
was  as  between  himself  and  the  tenant.  If  he  did  not  pay,  the  tenant  was 
liable.]  He  did  not  pay  for  the  tenant.  In  Sex  r.  Bridgwater ,  3  T.  R. 
650,  the  person  who  paid  the  land  tax  did  so  as  the  immediate  agent  of  the 
householder :  it  may  indeed  be  said  that  he  paid  it  himself;  for  the  money, 
mooQi  ^^^^  borrowed  for  him,  became  his.  In  *Rex  t.  Oa/diamptoH^ 
^  Burr.  S.  C.  5,  and  Sex  v.  Annouth^  8  East,  383,  the  officer  him- 
•elf  paid  tbe  rate,  though  he  was  reimbursed ;  those  decisions  show  that, 
for  the  purpose  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  the  party  who  pef^ 
tonally  discharged  Ae  rate  was  looked  to.  Where  the  settlement  has  de- 
pended on  payment  of  rent,  under  stat.  1  W.  4,  c.  18,  s.  1 ,  it  has  been 
held  that  creating  a  fund  out  of  which  the  rent  was  paid  not  by  the  tenant 
but  by  another  person,  was  not  sufficient ;  Sex  r.  Pdcefietd^  4  A.  &  E. 
€12;  Segina  v.  Melsonby,  12  A.  &  E.  687.  The  decisive  objection  m 
Sex  V.  Weobhj^  2  East,  68,  was  that,  although  the  pauper's  land  tax  was 
paid,  he  himself  «  neither  paid  it  mediately  or  immediately.'^  So,  here> 
the  moneys  paid  were  not  those  of  the  pauper ;  and  the  landlord  paid 
them,  not  on  the  pauper's  account,  but  on  his  own.  [Arehboli  was 
stopped  by  the  court.] 

Lord  DcNMAN,  C.  J.  Whatever  may  be  the  effect  of  such  a  payment  as 
this  in  any  Oiher  case.  Sex  v,  Weoblyy  2  East,  68,  makes  it  clear  that  M 
iettlement  is  not  gained  by  it.    The  order  of  sessions  must  be  quashed. 

Williams,  Coleridge,  and  Wightma!^,  Js.,  concurred. 

Order  of  sessions  quashed.(a) 

(«)  See  Rex  ▼.  Lower  Heyford,  I  B.  &  Ad.  75 ;  Wright  ▼.  The  Town  Ckrh  of  Sloek" 
peri,  6  Man.  &  G.  33 ;  Hughes  v.  Overteen  of  Chatham,  6  Man.  A  G.  5i.^ 


•223]  *DOE  on  the  demise  of  WILLIAM  BILLS  and  ELIZABETH 
BILLS  his  wife,  and  of  the  said  ELIZABETH  BILLSy  v. 
PHIUP  KENT  HOPKINSON. 

II.,  being:  Seised  id  fee  of  lands,  devised  thetn  to  her  two  gmndsotis  T.  and  W.,  dariag 
their  nataral  lites,  in  equal  moieties,  and,  after  their  deeeast,the  rooiery  of  T.  "M 
•Qch  child  or  children  as  he  shaU  happen  %o  leave,  lawful  iasae,  at  the  time  of  bii 
decease,  and  to  their,  her  or  his  heirs  and  assis^ns  for  ever,  to  take  in  equal  shares, 
if  more  than  one:**  with  a  similar  limitation  as  to  W/s  moiety.  In  case  either  1*.  ot 
W.  should  **  happen  to  depart  this  life  without  lawful  issae,**  6b  gave  the  moiety  at 
the  grandson  so  departing  to  the  survivor,  and  lo  her  other  grandsfm  J^  during  ihmi 
lives,  **  and,  after  their  decease,  the  same  to  go  to  their  lawful  issue  in  equal  moieties 
and  shares,  and  to  their,  such  lawful  issue's,  heirs,  and  assigns  ft>r  ever:**  and,  ia 
ease  it  should  happen  that  buth  T.  and  W.  should  depart  this  life,  and  neither  of  them 
Should  leave  any  lawful  issue,  8.  gave  the  whole  lo  J.  for  life, "and,  after  his  de» 
tease,  to  such  child  or  children  as  he  shall  leave,  lawfal  issue,  ai  tbe  time  of  hitf 
decease,  and  to  their,  his  or  her  heirs  and  assigns  for  ever,  to  take  in  equal  shareSf 
if  more  than  one.**    In  case  it  should  Ittppen  that  all  three,  T.,  W.,  and  J.,  **  shall  d»> 
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part  this  life  without  Iiwful  issae,  or  if  they  or  any  of  them  sliall  leare  lawftil  issue 
and  soch  issue  shall  depart  this  life  under  the  age  of  twenty-one  years  and  without 
lawfol  issue/'  then  8.  gave  the  whole  to  her  sisters  £.  aod  A^  and  their  beirs  aad 
assigns  for  ever,  as  tenants  in  common. 

T.  and  W^  the  grandsons,  both  sarvived  8.  After  8.'s  death,  and  before  the  death  of  T. 
or  W.,  a  daughter  of  T.  was  bom,  who  survived  him.  After  her  birth  T.  and  W.  suf- 
fered a  recovery. 

BMf  that  the  daughter,  on  herhirth,  to<A  a  vested  vemaindef,  liable  oaly  lo  open  and  let 
in  the  interests  of  after  bora  chiidrea»  which  remainder  was  not  therefore  barred  b/ 
the  recovery. 

EiccTMENT  for  a  messuage  and  prenuses  situate  in  the  parish  of  Tyd 
St.  Mary,  in  the  county  of  Lincoln.  On  the  trial,  before  Lord  Abinger, 
C.  B.,  at  the  Lincolnshire  spring  assizes,  1842,  a  verdict  vras  found  for 
the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  this  court  on  the 
following  case. 

Sarah  Skelton,  being  seised  in  fee  of  the  premises  in  question,  by  her 
"will,  dated  26th  February,  1836,  duly  executed,  &c.,  devised  as  follows. 

« I  give  and  devise  my  house  and  lands,  and  all  my  real  estate  what- 
soever, in  Tyd  St.  Mary  and  Sutton  St  Edmunds,  or  elsewhere,  with  the 
appurtenances,  unto  my  two  grandsons,  Thomas  and  William  Hopkinson, 
during  their  natural  lives,  in  equal  moieties  or  shares:  *and, after  r*noj 
their  decease,  I  give  the  moiety  of  the  said  Thomas  of  and  in  such  '* 
my  real  estates  to  such  child  or  children  as  he  shall  happen  to  leave,  law* 
ful  issue,  at  the  time  of  bis  decease,  and  to  theu*,  her  or  his  heirs  and 
assigns  for  ever,  to  take  in  equal  shares,  if  more  than  one :  and  my  said 
grandson  William^s  moiety  I  give  to  such  child  or  children  as  he  shall 
happen  to  leave  living,  lawful  issue,  at  the  time  of  his  decease,  and  to 
their,  his  or  her  heirs  and  assigns  for  ever,  to  take  in  equal  shares,  if  more 
than  one.  But,  in  case  either  of  them  my  said  two  graiidsons  shall  bap« 
pen  to  depart  this  life  without  lawful  issue,  then  I  give  the  share  or  moiety 
of  such  grandson,  so  dying,  to  the  survivor  of  them  two,  and  to  ray  other 
grandson  John  Hopkinson,  during  their  lives:  and,  after  their  decease, 
the  same  to  go  to  their  lawful  issue  in  equal  moieties  and  shares,  and  to 
their,  such  lawful  issue's,  heirs  and  assigns  for  ever.  And,  in  case  it  shall 
happen  that  both  of  them  my  said  two  grandsons  Thomas  and  William 
Hopkinson  shall  depart  this  life,  and  neither  of  them  shall  leave  any  lawful 
issue,  then  and  in  such  case  I  give  and  devise  the  whole  of  my  said  house, 
lands,  premises  and  real  estate  unto  my  said  grandson  John  for  his  life, 
and,  alter  his  decease,  t^such  child  or  children  as  he  shall  leave,  lawful 
issue,  at  the  time  of  his  decease,  and  to  their,  his  or  her  heirs  and  assigns 
ibr  ever,  to  take  in  equal  shares,  if  more  than  one.  And,  in  case  that  it 
shall  happen  that  all  three  of  them  my  grandsons  shall  depart  this  life 
without  lawful  issue,  or  if  they  or  any  of  them  shall  leave  lawful  issue  and 
such  issue  shall  depart  this  life  under  the  age  of  twenty-one  years  and 
without  lawful  issue,  then  I  give  and  devise  all  such  my  dwelling-house^ 
lands  and  premises,  with  appurtenances,  unto  *my  two  sisters,  r«ooft 
Elizabeth  Drury^  of  Messingham,  and  Ann  Slingsby,  of  Ferry,     ^  '^ 
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and  to  their  heirs  and  assigns  for  ever,  as  tenants  in  common :  and,  in  case 
ic  happens  that  both  or  either  of  them,  my  said  sisters,  shall  die  befbre 
.tne,  I  direct  that,  notwithstanding,  the  same  estate  shall  go  to  their  or  her 
heirs  for  ever." 

The  testatrix  continued  to  be,  and  died,  seised  of  the  premises  in  ques- 
tion, on  8th  October,  1816,  leaving  her  two  grandsons,  William  and 
Thomas  Hopkinson,  her  surviving,  the  said  William  Hopkinson  being  her 
eldest  grandson  and  heir  at  law.  The  said  Thomas  Hopkinson  married 
on  29th  November,  1813 :  he  had  issue  a  daughter  Abigail  Skelton  Hop- 
kinson, bom  on  3d  October,  1814.  On  the  decease  of  the  said  testatrix 
there  was  living  the  said  Abigail  Skelton  Hopkinson,  who  died  an  infant  and 
unmarried  in  June,  1821.  On  17th  February,  1818,  there  was  born  another 
daughter  of  the  said  Thomas  Hopkinson,  namely  Elizabeth,  who  on  21st 
April,  1841,  married  William  Bills,  and  was  the  lessor  of  the  plaintiff. 
' .  In  Trinity  term,  1827,  a  recovery  with  double  voucher  of  the  said  here- 
'ditaments,  for  the  recovery  of  which  this  action  is  brought,  was  duly  suf- 
fered by  the  said  Thomas  Hopkinson  and  William  Hopkinson  his  co- 
devisee  ;  the  latter  of  whom  was  also,  as  above  stated,  the  said  testatrix's 
heir  at  law.  This  recovery  was  suffered  in  pursuance  of  an  agreement 
contained  in  certain  indentures  of  lease  and  release,  bearing  date  respec- 
tively 20lh  and  21st  June,  1827,  to  which  the  said  Thomas  and  William 
Hopkinson  (the  said  William  being  therein  described  as  the  heir  at  law 
of  the  said  testatrix)  were,  wiih  other  persons,  respectively  parties :  by 
"which  it  is  recited  that  the  said  William  Hopkinson  and  Thomas  Hopkin- 
•99^1  ^^°  *were  desirous  of  joining  together  in  sufTering  a  common 
-*  recovery  of  the  said  hereditaments,  in  order  to  defeat,  bar  and 
destroy  all  estates  tail  and  contingent  remainders  therein,  created  by  the 
'will  of  the  said  Sarah  Skelton,  and  for  settling  and  assuring  the  same  here- 
ditaments to  the  several  uses  thereinafter  declared  concerning  the  same 
respectively. 

The  said  Thomas  Hopkinson  died  on  1st  June,  1828,  without  other 
issue,  leaving  the  said  Elizabeth  Bills,  his  only  daughter,  him  surviving, 
but  having  devised  all  his  estates  to  his  second  wife,  whom  he  left  sur- 
viving. On  11th  November,  1841,  a  formal  entry  was  made  upon  the 
premises  by  the  lessors  of  the  plaintiff  for  the  purpose  of  avoiding  the 
operation  of  the  recovery. 

The  question  for  the  opinion  of  the  court  was,  whether  the  lessors  of  the 
plaintiflT  are  entitled  to  recover. 

B.  Andrews  {or  the  plaintifr.(a)  The  platntiiT  is  entitled  to  judgment 
unless  the  recovery  barred  the  remainder  devised  to  the  child  or  children 
of  Thomas  Hopkinson  :  and  this  it  could  not  do  unless  Thomas  Hopkin* 
son  took  an  estate  tail,  or  unless  the  remainder  to  his  child  or  children 

.    {a)  The  case  was  argued  before  Lord  DenmtD,  C.  J.,  Williams,  Coleridge,  and 
Wightman,  Js.    The  argument  for  the  plaiotiff  was  beard  oq  1st  November;  that  for' 
the  defendant,  and  the  reply,  on  this  day. 
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'was  contingent.  First,  Thomas  Hopkinson  did  not  take  an  estate  tail,  bat 
only  an  estate  for  life.  The  limitation  is  expres^y  for  his  natural  life; 
The  life  estates  of  Thomas  could  not  unite  with  the  remainder  to  his 
children,  for  the  rule  in  Shelley^s  CasCj  1  Rep.  93  b,  104  a,  does  not 
apply,  "  child"  being  (except  under  particular  ^circumstances,  r*oQ7 
not  existing  here)  a  word  of  purchase,  not  of  inheritance :  and,  *-  i 
further,  the  children  of  each  are  to  take  in  equal  shares,  by  the  words  of 
the  limitation.  Even  the  word  « issue"  is  a  word  of  purchase,  where 
words  of  limitation  are  engrafted  upon  it;  Luddingtonv.  JSSme,  1  Lc? 
Raym.  203 ;  Goodrig/Uj  Lessee  of  Dockings  ▼•  Dunhamj  1  Doug.  264 , 
Doe  dem.  Comberbach  v.  Perryn^  3  T.  R.  484 ;  Bighi  dan.  Shortridge  n 
CrebeTj  5  B.  &  C.  866.  Secondly,  the  remainder  was  not  contingent.  It 
is  true  that,  till  the  birth  of  a  child  of  Thomas,  it  was  uncertain  whether 
the  remainder  could  take  effect :  but,  as  soon  as  a  child  was  bom,  the 
remainder  was  vested  in  such  child,  liable  however  to  open  and  let  in  the 
interest  of  any  subsequently  bom  child.  That  constraction  was  given,  in 
the  cases  already  cited.  Doe  dem.  Comberbach  v.  Perryn,  3  T.  R.  484,  and 
Right  dem.  Shortridge  v.  Creber^  5  B.  &  C.  866,  to  devises  much  resem<« 
bling  the  present,  where  the  intent  Mras  collected,  as  it  must  be  here,  from 
the  whole  of  the  wills.  The  remarks  of  Baylcy,  J.,  in  the  case  last  men** 
tioned,  are  applicable  here.  It  must  be  contended,  on  the  other  side, 
that  the  remainder  continued  in  suspense  till  the  death  of  Thomas.  But 
such  a  construction  would  defeat  the  whole  intent  of  the  devisor.  If 
Thomas  had  several  children,  all  of  whom  died  in  his  lifetime  but  left 
issue  who  survived  him,  then,  according  to  the  defendant's  construction^ 
the  remainder  would  not  take  effect  in  favour  of  such  issue :  and,  if  this 
happened  also  in  the  case  of  William  and  John,  the  remainders,  in  all  the 
property,  would  go  to  the  sisters  of  the  devisor,  though  it  appears  that  this 
ts  to  happen  only  if  all  the  three  grandsons  <<  shall  depart  this  life  without 
lawful  *  issue,  or  if  they  or  any  of  them  shall  leave  lawful  issue  r«Qoo 
and  such  issue  shall  depart  this  life  under  the  age  of  twenty-one  '- 
years  and  without  lawful  issue."  Some  stress  will  perhaps  be  laid  upon 
the  words,  in  the  remainder  to  Thomas's  children,  <tas  he  shall  happen  to 
leave"  «  at  the  time  of  his  decease."  But  the  whole  will  must  be  looked 
at :  and  it  is  impos^ble  to  suppose  that  Thomas  and  his  children  were  to 
take  interests  different  in  kind  from  those  of  William  and  John  and  theif 
children :  yet,  in  the  event  of  Thomas  dying  without  children,  his  moiety 
is  to  go  to  William  and  John  for  life,  and,  after  their  deaths,  to  their  lauH 
ful  issue  generally,  which  clearly  would  give  a  remainder  vested  in  the 
issue  as  soon  as  it  was  bom.  Words  having  as  strong  an  aspect  of  con« 
tingency  as  these  have  been  held  to  give  vested  estates,  as  in  Webb  ▼ 
Bearings  Cro.  Ja.  415,  416, (3d  point;)  Bromfield  v.  Crowder^  1  New  R.* 
313 ;  Doe  dem.  Roake  v.  Mwellj  1  M.  &  S.  327.(a) 

.  (a)  See  a  case  on  the  same  devise,  io  Dom.  Proe,  RandaU  v.  Doe  dem.  Booker  5  ]>o«b 
m     K\aoDoedem.DoUetfy.Ward,9K.Stl^.Wi^ .     -* 


Doe  dem.  Kus  v.  HooPKnrsoir.  M.  T.  1843 

f  Sb  W.  W.  FoUeU^  soiieitomgfneral,  ooalm.  Ibis  was  an  esMe  tail 
if  it  was  not  a  eontiageiit  nemainder.  The  latter,  howeTer,  is  dearlj 
fhe  true  constnictioD.  The  coatiiigencj  is  as  to  the  persons  who  are 
to  take.  The  remaiAder  is  devised,  not  to  the  child  or  children  of 
Thomas  gCBerallj,  but  to  such  as  he  shall  happen  to  leave  al  his  de* 
cease.  Therefore^  if  he  had  a  ehild  whom  he  did  not  leave  living 
at  his  decease,  that  child  would  not  take  at  all :  yet,  according  to  tli9 
construction  soggcsted  on  the  other  side,  such  a  diild,  before  Thomas's 
mnoQi  ^^^»  would  hav«  had  a  vested  interest,  and  might  *have  dis* 
^  posed  of  it.  As  to  the  expresstou  *<  withottt  lawful  issue,''  in  the 
description  of  the  event  in  which  the  land  is  to  go  to  the  sisters,  it  clearly 
means  such  lawful  tssoe  as  has  been  before  designated,  namely,  a  child  or 
children  living  al  the  death  <^  the  tenant  for  life;  if  not,  the  limitation 
would  be  on  an  indefinite  fiufaire  of  issue.  The  cases  cited  are  inappiica* 
ble.  In  Doe  dan.  Camierbeeh  v.  Perryn^  3  T.  R.  484,  and  RigfU  dem. 
Shortridge  y.  Crdfer,  5  B.  &  C.  866,  the  remainders  were  limited  to  the 
children  generally,  and  not  confined,  as  here,  to  such  as  should  be  living 
at  the  death  of  the  tenant  for  life.  It  will  be  found  that,  where  words  of 
contingency  have  been  construed  as  giving  vested  estates,  the  apparent 
ancertainty  has  been  as  to  the  event ;  here  the  uncertainty  is  as  to  the 
party  to  take.  That  explaiiis  Bromfield  v.  Crowdtfy  1  N.  R.  313,  and 
Doe  dem,  Boake  v.  Jfowell^  1  M.  &  S.  327  :  the  argument  in  the  former 
case  turned  on  the  meaning  of  the  word  <<  if."  In  Laddingion  y.  Aime,  1 
Ld.  Raym.  203,  and  Doe  dem.  Brown,  v.  Holme^  2  W.  Bl.  T77,  the  re- 
mainders were  held  to  be  contingent.  [Coleridgr,  J.  Have  not  both 
those  decisions  been  questioned?]  It  has  been  doubted,  and  justly, 
whether  there  were  not  estates  tail  in  those  cases:  but  no  objection  has 
been  made  to  the  decision  that  the  remainders,  if  remainders  at  all,  were 
contingent  and  not  vested. 

B.  Andrews  in  reply.    In  Doe  dem.  Brown  v.  Iblme,  2  W.  Bl.  777, 
the  uncertainty  was  whether  heirs  male  or  female  should  take. 

Cur.  ado,  initt. 
•^'^1         'Lord  Dekkav,  C.  J.,  in  the  vacation  after  this  term,  (Decemr 
-'     ber  6(h,)  delivered  the  judgment  of  the  court.  ' 

The  question  in  this  case  arose  on  a  devise  in  the  will  of  Sarah  SkeN 
ton.  After  a  devise  of  a  life  interest  to  her  two  grandsons,  Thomas  and 
William  Hopkinson,  in  equal  moieties,  the  will  proceeds  thus.  ^  And 
after  their  decease,  I  give  the  moiety  of  the  said  Thomas  of  and  in  such 
my  real  estates  to  such  child  or  children  as  he  shall  happen  to  leave,  law^ 
Ml  issue,  at  the  time  of  hss  decease,  and  to  their,  her  or  his  heirs  and 
assigns  for  ever,  to  take  in  equal  shares,  if  more  than  one.^'  The  testa* 
tm  died  in  October,  1816,  leaving  William  and  Thomas  surviving.  At 
her  death  Thomas  had  one  daughter,  who  died  unmarried  in  1821.  b 
February,  1818,  Elizabeth,  another  daughter  of  Thomas,  and  the  lessor 
of  the  plaintiff,  was  bom.    In  Trinity  term,  IS27,  the  two  brodiers  suf- 


Im4  •  feeovery,  wkh  double  v^aeher,  of  tie  lM>d«  demised,  ia  oeder  to  defeat 
nU  estates  tail  aod  cootiaigeQl  renaiflMderi  thereiB,  treated  bj  the  will  of  Sarah 
SkeltoQ,  Tboiaaa  died  in  ]83S^  hftTiog  diaposed  of  all  bia  estates ;  and  a 
formal  entry  was  made  in  Noreadber^  184 1,  to  avoid  the  operation  of  the 
reeoreiy.  The  qiiestioa  waa  agreed  to  be,  whether  the  remainder  to  the 
children  of  Thomas  was  contingent  until  his  death,  or  vested  on  the  birth 
of  one,  with  a  liability  to  open  and  let  in  any  after  bora  child.  This  latter 
construction  was  contended  for  by  the  lessors  of  the  plaintiff;  and,  if  it  be 
the  correct  one,  it  is  admitted  the  recovery  has  not  barred  her  estate.  If 
the  will  had  stopped  with  the  devise  above  stated,  it  would  have  been 
impossible  to  resist  the  clear  effect  of  the  words.  Nothing  then  could 
have  vested  till  at  least  the  decease  of  Thomas.  But  it  is  a  well  known 
and  most  sound  rule,  that  we  must  give  effect  *to  the  intention  rmaot 
of  a  testator,  and  seek  to  find  it  in  each  part  of  his  will  by  refer-  ^ 
ence  to  the  whole.  Now,  looking  to  the  whole  will,  the  intention  of  the 
testatrix  is  quite  clear.  Thomas  and  William,  and  their  lawful  issue  and 
the  heirs  of  them,  were  the  first  objects  of  her  bounty  in  their  respective 
moieties.  If  either  Thomas  or  William  should  die  without  issue,  John 
(another  grandson)  was  to  be  substituted  in  all  respects  as  to  the  moiety 
of  him  so  dying.  And,  if  both  Thomas *and  William  should  die,  neither 
of  them  leaving  issue,  the  whole  was  to  go  to  John  for  a  similar  estate. 
If  all  three  should  die  without  lawful  issue,  or,  they  leaving  lawful  issue, 
such  issue  should  die  under  twenty-one  and  without  lawful  issue,  then  the 
estate  was  to  go  over  to  the  two  sisters  of  the  testatrix  in  fee.  This  being 
the  general  intention,  and  it  being  admitted  on  both  sides  that  the  words 
are  such  as  make  the  estates  of  the  first  takers  estates  for  life  only,  we 
cannot  but  see  that  the  construction  of  the  defendant's  counsel  goes  to  de- 
feat it  in  almost  every  link  in  the  chain.  According  to  this,  Thomas  might 
have  issue  who  should  die  in  his  lifetime  leaving  issue,  and  yet  his  moiety 
may  go  over  to  John,  and  such  issue  would  be  barred.  What  is  true  of 
Thomas  alone,  will  be  so  of  Thomas  and  William  and  John, — the  remo- 
ter object  in  the  mind  of  the  testatrix  will  come  in  with  his  issue  to  the 
%;hole,  to  the  exclusion  of  the  descendants  of  the  two  who  are  nearer. 
Nay,  it  may  happen  that  the  descendants  of  the  sisters,  who  were  evi- 
deoily  intended  not  to  take  unless  the  whole  lineal  stock  is  exhausted, 
may  come  in  while  the  grandchildren  of  Thomas  and  William  are  in 
being,  and  this  though  the  estates  to  the  sisters  are  expressly  given  in  case 
it  shall  happen  <<  that  all  three  of  them  my  ^grandsons  shall  de-  fooo 
part  this  life  without  lawful  issue,  or  if  they  or  any  of  them  shall  *- 
leave  lawful  issue  and  such  issue  shall  depart  this  life  under  the  age  of 
twenty-one  years  and  without  lawful  issue."  If  we  understand  the 
wonis  in  the  sense  given  them  by  the  plaintiff's  counsel,  these  incon- 
sistencies will  be  avoided.  The  estate  of  each  child  will  vest  at  its  birth, 
and  open  to  let  in  afler  bom  children.    Many  cases  were  cited  in  the 
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argament,  but  none  precisely  in  point:  it  is,  therefore^  unnecessaiy  to 
examine  them  here  in  detail.  We  consider  this  will  on  its  own  paN 
licular  limitations,  and  by  the  application  of  familiar  principles.  Our 
)udgmenty  thereforci  is  for  the  lessor  of  the  plaintiff. 

Judgment  for  the  plaintiff.(o) 

(c)  See  FoiTAv  T.  iliK  19  M.  A  W.  27t. 
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Declaration,  in  assumpsit,  recited  that  plaintiff  was  patentee  of  certain  improvements  in 
the  steam-engine ;  that  a  company  had  contracted  for  building  a  steam  vessel  and 
fixing  steam-engines  on  board  of  it;  that  plaintiff  agreed  with  defendant  that  it  should 
be  lawful  for  the  company  to  make,  construct,  or  manufactare  or  use,  the  said  steam* 
engines  on  the  principle  of  the  patent,  and  also  to  make,  constract,  or  manufacture 
and  use,  on  board  any  other  vessels  thereafter  to  be  purchased  or  built  by  the  com- 
pany, steam-engines  on  the  principle  of  the  patent;  and,  in  consideration  of  the  pre- 
mises, defendant  agreed  to  pay  to  plaintiff  lOOOiL  on  1st  August,  1837,  and  lOOOil  on 
1st  July,  1838,  and  also  6L  per  horse  power  for  every  engine  which  should  thereafter 
be  made,  constructed,  or  manufactured  and  used,  on  board  any  other  vessel  thereafter 
to  be  purchased  or  built  by  the  company,  in  which  the  principle  should  be  used,  iobe 
paid  on  ike  ngnmgof  or  etUering  inio  to  the  contract  for  the  manufacturing  or  pur- 
chasing such  engine :  and  it  was  agreed  that  the  arrangements  of  the  apparatus,  and 
the  manner  of  construction  and  application,  should  be  sabject  to  the  approbation  of 
plaintiff,  who  might  at  his  own  expense  employ  an  agent  to  superintend  the  applica- 
tion; and  that  no  application  or  alteration  of  the  apparatus  should  be  made  without 
being  first  approved  of  by  plaintiff:  and  plaintiff  agreed  to  furnish,  at  his  own  ex- 
pense, all  necessary  drawings,  and  also,  at  the  expense  of  the  company's  engineers* 
any  part  of  the  apparatus  which  the  engineers  might  require.  The  count  stated  that 
the  company  afterwards  contracted  with  F.  for  the  manufacturing  by  F.  of  two  en- 
gines of  550  horse  power,  to  be  used  on  board  a  vessel  built  by  the  company  after  the- 
mgreement  was  made,  in  which  engines  the  principle  of  the  patent  was  to  be  used : 
and,  on  entering  inio  the  eoniraet,  defendants  became  liable  to  pay  to  plaintiff  2,750A 
Breach,  non-payment  thereof. 

Plea.  That,  after  the  making  the  contract,  and  before  the  principle  of  the  invention  had 
been  used  by  the  company  or  F.  in  manufacturing  the  said  two  engines,  the  company 
and  F.  rescinded  so  much  of  the  contract  as  related  to  the  principle,  and  the  principle 
sever  was  used  in  manufacturing  the  said  two  engines ;  and  that  the  plaintiff  never 
employed  any  servant  to  superintend,  dtCn  nor  made  nor  was  required  to  make  draw* 
ings  or  apparatus,  nor  incurred  any  labour  or  expense,  in  respect  to  the  said  engines. 

Beld  bad,  on  general  demurrer ;  because  the  actual  use  of  the  principle  was  not  the 
consideration  for,  or  condition  precedent  to,  the  payment,  and  the  liability  to  pay  ac* 
crned  upon  the  company  making  the  contract  with  F.,  and  could  not  be  afterwards 
got  rid  of  by  the  non-user. 

Assumpsit.  The  declaration  alleged  that,  whereas  plaintitT,  before  and 
at  the  time  of  the  making  the  agreement  and  promise  of  defendants  after 
mentioned,  to  wit  22d  December,  1831,  had  invented  an  improved  piston 
and  valve  for  steam,  gas  and  other  engines,  also  an  improved  method,  &c., 
(describing  other  improvements,)  and  plaintifT  was  the  first  and  true  in- 
ventor thereof,  &c.,  and  whereas,  before  the  making  the  promise,  &c.,  ta 
wit  on  the  day  and  year  last  aforesaid,  the  late  King  William  IV.  did,  by 
his  letters  patent,  &c.,  (alleging  a  grant  of  a  patent  to  plaintiff,  his  exe« 
cntors,  ^administrators  and  assigns,  giving  the  sole  privilege,  &c.,  r«oq^ 
to  them,  by  himself  and  themselves,  or  by  his  and  their  deputy  '* 
and  deputies,  servants  or  agents,  or  such  others  as  plaintifT,  his  executors, 
administrators  and  assigns,  should  at  any  time  agree  with,  to  make,  use, 
&c.,  his  said  invention,  in  England,  Wales,  Berwick*upon-Tweed^  anil  ' 
the  colonies  and  plantations,  for  fourteen  years  from  the  date ;)  and  whereas 
also,  before  and  at  the  time  of  the  making  of  the  agreement,  &c.,  to  wit 
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9th  January,  1833,  &c.,  (description  of  other  iroprorements,  and  similar 
grants  of  patents  (ot  them  from  William  IV.,  and  also  patents  for  certain 
inventions  of  plaintiff  granted  by  the  president  of  the  United  States  of 
America ;)  and  whereas  also,  before  the  making  of  the  agreement,  &c«,  a 
dompany  of  persons  using  the  name  and  description  of  The  British  and 
American  Steam  Navigation  Company,  to  wit  on  26th  November,  1836, 
had  contracted  for  the  building  of  a  new  steam  ship  or  vessel,  and  had 
also  contracted  for  the  construction  atid  fixing  of  a  pair  of  steam-engines 
on  board  the  said  steam  ship  or  vessel ;  and  thereupon  heretofore,  to  wit 
28ih  November,  1836,  by  a  certain  agreement  then  made  between  plain- 
tiff  and  defendants,  plaintiff  agreed  with  defendants  that  it  should  be  lawfol 
for  the  said  company  thenceforth,  during  the  terras  for  which  the  said  lif- 
ters patent  or  any  of  them  were  respectively  granted,  or  during  the  period 
of  any  renewal  or  renewals  of  the  same,  respectively,  to  make^  construct, 
or  manufacture  or  use  (subject  to  certain  qualifications  and  restrictions 
then  agreed  on  by  and  between  plaintiff  and  defendants)  the  said  pair  of 
steam-engines,  about  to  be  made,  on  board,  &c.,  upon  the  principle  of  the 
inventions  secured  by  the  said  letters  patent,  respectively,  or  any  of  them, 

*2351  ^'^  ^'^  ^  ^"^  ^^  ^^^  improvements  ^specified  in  the  said  letters 
^  patent  or  any  of  them,  and  all  apparatus  necessary  for  the  pur- 
poses ;  and  also  thenceforth,  during  the  terms  for  which  the  said  letters 
patent  were  respectively  granted,  or  any  of  them,  and  during  the  term  of 
any  renewal,  &c.,  respectively,  to  make,  construct^  or  manufacture  and 
use  (subject  to  the  said  qualifications,  &c.,)  on  board  of  any  other  vessel 
or  vessels  thereafter  to  be  purchased  or  built  by,  for  or  on  account  of  the 
company,  any  steam-engine  or  steam-engines  upon  the  principles  of  the 
inventions  aforesaid  or  any  of  them,  with  all  or  any  of  the  improvements 
aforesaid,  and  all  apparatus  necessary  for  those  purposes ;  and,  in  con- 
sideration of  the  premises,  defendants  did  then  agree  with  plaintiff  in  man- 
ner following :  that  defendants  should  and  would  pay  to  plaintiff  2000/. 
by  the  instalments  and  in  the  manner  following ;  that  is  to  say,  1000/.  on 
1st  August,  1837,  and  the  remaining  1000/.  on  1st  July,  1838 ;  and  also 
that  defendants  would  pay  to  plaintiff  at  and  aAer  the  rate  of  5/.  per  horse 
power  of  each  and  every  engine  which  should,  at  any  time  or  times  there- 
after, be  made,  constructed,  or  manufactured  and  used  on  board  any  other 
ship  or  vessel,  ships  or  vessels,  thereafter  to  be  purchased  or  built  for  or 
on  account  of  the  company  during  the  continuance  of  the  said  several  let- 
ters patent  or  any  of  them,  or  during  the  continuance  or  renewal,  &c.,  in 
which  the  principles  of  the  inventions  secured  by  the  said  letters  patetit 
respectively,  or  any  of  them,  or  all  or  any  of  the  improvements  specified  in  the 
said  letters  patent,  or  any  of  them,  should  be  used  or  adopted  by  the  com- 
pany ;  Ae  iame  to  be  p<dd/ar  on  the  rigmng  of  or  entering  into  the  contraet 
4r  eanir&eti  J4r  the  manufacturing  or  purdiaring  of  such  engint  or  ^gineij 
^fiSfil  ^^V^ciivelyj  either  in  cash  or  in  bills  at  the  option  of  th<>  ^defend- 
^     mts ;  bttt|  tfi  ease  the  same  should  be  made  in  bills,  then  the  iMine 
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dMndd  bear  interest  at  the  rato  of  5  pe^  cent,  to  commence  and  be  ealcti*' 
lated  from  the  expiration  of  nine  months  from  the  date  of  SuCh  dontraet  at 
contracts ;  provided  that,  in  case  any  vessel  belonging  to  the  company,  on 
board  of  \rfaich  any  engine  or  engines  should  be  used  in  which  all  or  any 
of  the  principles  of  the  inreiitions  and  improvements  as  aforesaid  Aould 
have  been  adopted  or  used,  should  be  lost  at  sea  or  destroyed,  or  tbe^ 
engines  or  vessels  should  be  worn  out,  or  in  which  (a)  the  use  of  such  in- 
ventions and  improvements  should  be  abandoned  from  any  cause  whatsb* 
ever,  the  company  should  be  at  liberty  to  substitute  any  other  vessel  or 
vessels,  or  engine  or  engines,  of  any  equal  or  greater  or  less  power,  in  lieu 
thereof  respectively,  without  paying  any  consideration  for  the  same,  unless 
the  same  should  exceed  in  power  the  engine  or  engines  which  should  be 
so  lost,  destroyed  or  abandoned ;  and,  in  case  the  same  should  so  exceed, 
then  on  payment  only  for  such  excess,  at  the  rate  and  after  the  manner 
aforesaid ;  provided,  and  it  was  further  agreed,  that  the  arrangements  of 
the  needful  apparatus,  and  the  manner  in  which  it  should  be  constructed 
and  applied  on  board  the  said  vessel,  should  be  subject  to  the  approbation 
of  plaintiff  or  other  the  owner  for  the  time  being  of  the  said  letters  patent, 
who  should  be  a  liberty  to  employ  a  servant  or  agent  to  superintend  such 
arrangement  and  application  at  the  expense  of  the  plaintiflf,  and  that  no 
application  of  the  said  patent  apparatus,  or  any  part  thereof,  or  any  alter- 
ations therein,  should  be  made  but  what  should  be  first  approved  of  by 
plaintiff,  or  the  owner  for  the  time  being  of  the  said  patent  rights  or  any 
renewal  or  renewals  of  the  same  respectively,  or  *his  or  their  rma*^ 
servants  or  agents;  but  it  was  declared  and  agreed  by  and  be-  '- 
tween  plaintiff  and  defendants,  and  plaintiff  did  then  undertake  and  agree, 
ihat,  on  receiving  notice  from  or  on  behalf  of  the  company  of  their  inten- 
tion to  adopt  the  said  patent  apparatus,  or  any  part  thereof,  or  to  make 
any  alteration  therein,  or  in  the  application  thereof  in  any  engine  or  en- 
dues of  Or  for  the  company,  plaintiff  or  other  the  owner  for  the  time  being 
ahould  forthwith,  either  by  himself  or  his  servants  or  agents,  superintefid 
auch  arrangements,  applications  or  alterations,  and  approve  of  the  same, 
and,  in  default  of  his  or  their  so  doing,  it  should  be  lawful  for  the  com- 
pany, without  such  approbation  as  therein  aforesaid,  to  make  such  ar- 
Angements,  applications  or  alterations  as  therein  aforesaid ;  and  plaintiff 
then  further  agreed  with  defendants  to  furnish,  at  bis  own  expense,  to  the 
eompany  all  necessary  drawings,  and  also  to  make  and  furnish  any  part 
of  the  said  apparatus  as  might  be  required  by  their  engineers,  Messrs. 
Claud,  Girdwood  and  Company,  but  to  be  paid  for  by  Messrs.  C,  G.  and 
Company ;  and  plaintiff  did  then  further  agree  that  he  would,  at  his  owti 
tepense,  within  thirty  days  after  being  required,  &c.,  (by  the  company*^ 
Secretary,)  use  his  utmost  endeavours,  by  suit  or  otherwise,  to  protect,  and 
|fro!lfeeute  any  person  or  persons  using  or  infringing  upon,  the  said  patent 

(a)  Sic. 
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rights,  or  any  of  them,  unless  such  person  or  persons  should  have  pre* 
riously  agreed  with  plaintiff  for  the  use  of  the  same. 

And  thereupon  then,  to  wit  on,  &c.,  in  consideration  of  the  premises, 
and  that  plaintiff  at  defendant's  request  had  then  promised,  &c.  (mutual 
promises  were  then  alleged ;)  and  plaintiff  avers  that  the  terms,  for  which 
the  said  several  letters  patent  were  made  and  granted  as  •afore- 
said, existed^  and  the  said  letters  patent  were  and  remained  and 
continued  in  full  force  and  effect,  for  and  during  all  the  time  hereafter 
mentioned,  and  until  and  at  and  after  defendant's  breach  of  the  said  agree- 
ment and  promise  as  hereafter  mentioned ;  and  plaintiff  hath  performed 
all  things  in  the  said  agreement  contained  on  his  part  to  be  performed ; 
and  the  company,  and  the  defendants,  who,  at  the  time  of  the  making  of 
the  said  agreement,  were  members,  have,  at  all  times  afier  the  making 
of  the  said  agreement,  and  during  the  terms  for  which  the  said  letters 
patent  were  granted,  had  the  plaintiff's  license  and  authority  to  make, 
construct,  or  manufacture  or  use  (subject  to  the  qualifications,  &c.«)  on 
board  of  any  other  vessel  or  vessels  to  be  purchased  or  built,  or  purchased 
or  built,  after  the  making  of  the  said  agreement  for  or  on  account  of  the 
company,  any  steam-engine  or  steam-engines  upon  the  principles  of  the 
inventions  secured  to  the  plaintiff  by  the  said  letters  patent  respectively^ 
or  any  of  them,  according  to  the  said  agreement  specified,  and  all  appa- 
ratus necessary  for  those  purposes:  Yet  that,  after  the  making  of  the  said 
agreement,  and  during  the  terms  for  which  the  said  letters  patent  were 
respectively  granted,  and  before  the  commencement  of  this  suit,  to  wit 
29th  May,  1838,  a  certain  contract  in  writing  was  made  and  entered  into 
by  and  between  the  company  and  certain  persons,  to  wit  William  Fawcett, 
&c.,  using  the  name,  style  and  firm  of  Messrs.  Fawcett,  Preston  and  Com- 
pany, for  the  manufacturing  by  the  said  W.  F.,  &c.,  two  engines  of  550 
horse  power,  for  the  purpose  of  propelling  and  being  used  on  board  of  a 
certain  vessel,  to  wit  a  vessel  called  The  President,  before  then,  and  after 
the  making  the  said  agreement,  built  by  and  for  and  on  the  account  of  the 
•9^Q1  ^o^P^^yi  A"^  during  the  continuance  of  the  said  letters  patent, 
^  and  in  which  engines  the  principles  of  the  inventions  secured  by 
the  said  several  letters  patent  were  to  be  used  and  adopted  by  the  com- 
pany ;  and  thereupon,  that  is  to  say  on  the  entering  into  the  said  contract^ 
defendants  became  and  were  liable  to  pay  to  plaintiff,  either  in  cash  or  in 
bills  as  aforesaid  agreed  on,  a  large  sum  of  money,  to  wit  2750/.,  being  a 
sum  at  and  after  the  rate  of  5/.  for  each  horse  power  of  the  said  two  en- 
gines of  550  horse  power ;  and  although  a  reasonable  time  for  defendant 
to  pay  the  said  sum  of  2750/.  in  cash  or  bills  had  elapsed  after  the  making 
of  the  said  contract  and  before  the  commencement  of  this  suit,  and  although 
plaintiff  hath  always  been  ready  and  willing  to  accept  that  payment  of 
defendants,  either,  in.cash  or  bills  as  aforesaid,  according  to  the  agreement 
and  promise,  and  afterwards,  to  wit  on,  &c.,  requested  defendants  that 
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they  would  so  pay  him,  &c.,  according  to  the  said  agreement ;  yet  defend- 
ants have  disregarded  their  said  agreement  and  promise,  and  did  not  nor 
iBVoald,  on  the  said  entering  into  the  said  contract  so  made  as  aforesaid  on 
tbe  said  29th  May,  1838,  or  at  any  other  time,  pay  to  plaintiff  in  cash  or 
in  bills  or  otherwise  the  said  2750/.,  or  any  part,  &c.,  but  have  hitherto 
wholly  neglected,  &c. 

Third  plea :  that,  after  the  making  of  the  said  contract  for  the  manufac- 
turing the  said  engines  in  the  declaration  mentioned,  and  within  nine 
months  from  the  date  thereof,  and  long  before  the  commencement  of  this 
suit,  and  before  any  one  of  the  principles  of  the  invention  secured  by  the 
said  letters  patent  or  any  part  thereof,  and  before  any  one  of  the  improve- 
ments specified  in  the  said  letters  patent  or  any  part  thereof,  had  been 
used  or  adopted  by  the  c  mpany  or  by  the  said  William  Fawcett,  &c.,  in 
the  'manufacturing  by  them  of  the  said  two  engines  in  the  said  rmoAfi 
tleclaration  mentioned,  or  either  of  them,  it  was,  to  wit  on  30th  '- 
May,  1838,  mutually  agreed,  by  and  between  the  company  and  the  said 
W.  F.,  &c.,  that  so  much  of  the  said  contract  for  manufacturing  the  said 
engines  as  related  to  the  using  and  adopting  therein  the  said  principles  of 
the  said  inventions  secured  by  the  said  letters  patent  should  be,  and  the 
same  then  was,  wholly  rescinded  and  abandoned,  and  that  the  persons 
aforesaid  should  manufacture  the  said  engines  for  the  company  without 
using  or  adopting  therein  the  said  principles  of  the  said  inventions  secured 
by  the  said  letters  patent,  or  any  part  thereof,  or  the  said  improvements 
8p<>cified  in  the  said  letters  patent,  or  any  part  thereof:  that  the  said  W. 
F.  &c.,  afterwards,  to  wit  on  the  same  day  and  year  aforesaid,  manufac- 
tured the  said  engines  for  the  company,  and  that  there  never  was  at  any 
time  used  or  adopted  in  the  said  engines,  or  in  the  manufacturing  thereof, 
any  whatsoever  of  the  said  principles  of  the  said  inventions  secured  by  the 
sai  1  letters  patent,  or  any  part  whatsoever  thereof,  nor  any  of  the  said  im- 
provements specified  in  the  said  letters  patent,  or  any  part  whatsoever 
thereof;  but  diat,  on  the  contrary,  the  said  engines  were  made  and  manu- 
factured upon  a  principle,  and  in  a  manner,  different  and  distinct  from  the 
waii  principles  of  the  said  invention  and  improvements  secured  by  and 
sp^ified  in  the  said  letters  patent,  or  any  of  them :  that  defendants,  to  wit 
on  1st  January,  1837,  paid  to  plaintiff  the  said  sum  of  2000/.  in  the  said 
ag:'eement  mentioned ;  and  that  neither  plaintiff,  nor  any  other  owner  for 
the  time  being  of  the  said  letters  patent,  or  any  of  them,  ever  employed 
any  servant  or  agent  whatsoever  to  superintend  the  manufacturing  of  the 
said  ^engines  or  any  part  thereof,  or  the  application  therein  or  rmnA\ 
th«*reto  of  the  said  patent  apparatus,  or  any  part  thereof,  or  other-  ^ 
wise  howsoever ;  nor  did  plaintiff,  or  any  such  owner  as  aforesaid,  make 
or  furnish,  nor  was  he  or  they  ever  required  to  make  or  furnish,  to  the 
company,  or  to  any  other  person  or  persons  whatsoever,  any  drawing  or 
drawings  whatsoever,  or  any  apparatus  whatsoever,  for  or  in  respect  of  the 
Mud  engines  or  the  manufacture  thereof;  nor  did  plaintiff,  or  any  other 
'  m2 
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person  or  persons  whatever,  ever  iaciir  wj  labour  or  trouble  or  (^penSB 
whatsoever  in  respect  of  the  said  engines^  or  in  respect  of  n^ng  or  adopt- 
ing,  or  the  proposal  to  use  and  adopt,  the  s^id  pHociples  or  improvements 
m  the  said  engines  or  either  of  them,  or  in  the  msnufactnre  thereof;  nor 
.was  plaintiff  ever  required  by  the  secretary  of  the  company,  or  the  said 
company,  or  any  member  thereof,  to  use  any  endeavours  to  protect  the 
said  patent,  or  to  prosecute  any  person  using  or  infringing  tbfi  same. 
Verification. 

General  demurrer.    Joinder. 

Cowling  for  the  plaintiff.  The  plea  is  bad  in  substance.  It  assuages 
that  the  agreement,  as  to  the  6/.  for  each  horse  power,  contains  something 
in  the  nature  of  a  condition  precedent,  and  that  the  company  may  eleqt 
to  abandon  the  agreement  by  their  own  act.  The  assumed  condition  pra^ 
cedent,  is  the  user  by  the  company.  But  the  agreement  is  for  the  licensa 
to  use ;  and  that  the  company  have,  whether  they  choose  to  avail  themr 
selves  of  it  or  not.  The  granting  of  the  license  is  a  valuable  considerar 
tion.  The  defendants  have  paid  in  respect  of  the  vessel  first  mentioned 
in  the  declaration,  though  they  do  not  own  that  they  have  used  the  prin- 
*24f21  ^'^'^  *^^  ^^^  engines  of  that  vessel.  How  long  may  the  granteep 
^  of  the  license  wait  ?  Can  they  deprive  the  plaintiff  of  bis  right 
to  recover  in  respect  of  having  granted  the  license?  That  the  actual  user 
|s  not  the  condition  precedent  is  clear  from  the  specification  that  the  payr 
ment  shall  be  made  when  the  company  contract  for  the  engln^8.  /« If  a 
day  be  appointed  for  payment  of  money,  or  part  of  it,  or  for  dping  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
which  is  the  consideration  of  the  money,  or  other  act,  is  to  be  performedi 
an  action  may  be  brought  for  the  money,  or  for  not  doing  such  other  act 
before  performance ;  for  it  appears  that  the  party  relied  upon  his  remedyi 
and  did  not  intend  to  make  the  performance  a  condition  precedent:  and  SQ 
it  is  where  no  time  is  fixed  for  perforayance  of  that,  which  is  the  considenit 
tion  of  the  money  or  other  act."  Note  (4)  to  Pi^dage  v.  Cole,  1  WmSt 
Saund.  320  b,  (6th  ed.)  That  principle  was  acted  on  in  WUks  v,  SmUh^ 
10  M.  &  W.  355.  It  is  immaterial  what  was  done  after  thp  contract  was 
signed. 

Martin^  contra.  The  money  is  to  be  paid  for  the  user:  the  5/.  is  for 
fach  horse  power  in  every  engine  which  shall  <«  be  inade,  constructed,  or 
manufactured  and  used."  The  payment  is  contingent  on  the  making.  1\ 
is  true  that  the  plaintiff  might  have  demanded  the  payment  on  the  making 
of  the  contract :  but,  had  he  done  so  and  received  the  money,  it  migl^ 
have  been  recovered  back  on  the  consideration  failing.  That  being  so« 
the  rule  against  circuity  of  action  applies;  and  the  plaintiff  cannot  claina 
^2431  ^^^  money.  Thus,  where  ^freight  is  to  ba  paid  on  shipment  of 
-'  goods,  it  is  not  earned  without  performance  of  the  voyage,  and, 
if  paid,  may  be  recovered  back  if  the  voyage  be  not  perforined ;  MashUer 
y.  BuUer^  1  Campb.  84.    That  principle  was  actec}  upon  by  tbe  court  i 
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JftRi^  r.  Mmiiandj  4  B.  &  Aid.  583.  The  passage  eiled  firon  note 
(4)  to  Poriage  v.  Cafe,  1  Wms,  Sftund*  320  b»  applies  to  cooditions  pre- 
ec4eot:  tbia  U  a  question  of  failure  of  coasideration :  aod,  as  on  that 
ground  tbe  woney  if  paid  »ight  have  been  recovered  back)  the  law  will 
not  now  require  that  it  shall  be  paid ;  note  (2)  to  TVner  v.  Datnes,  8 
Wins.  Sauad.  150;  Cufv  ▼.  StephenM,  9  B.  &  0.  758,  [Coi^ebioge,  J. 
When  would  t&e  patentee  be  safe  ?]  He  might  require  an  election  in  a 
reasonable  time. 

Cowling  in  reply.  It  is  true  that,  supposing  the  money,  if  paid  on  the 
signing  of  the  contract,  to  be  reooir^rabl^  baek  again  in  the  event  of  non- 
aser»  the  plaintiff  cannot  now  succeed.  But  it  would  not  be  so  recover- 
able. The  consideration  has  been  given*  On  the  defendants'  construe- 
tion,  the  plaintiff*  would  have  made  over  his  right  without  being  secure 
of  obtaining  any  compensation.    (He  was  then  stopped  by  (he  court.) 

Lord  Devman,  C.  J.  This  is  an  agreement  by  which  the  defendants 
purchase  of  the  plaintiff  a  license  for  the  company  to  use  the  plaint  iff 'a 
principle  in  the  steam-engines  already  contracted  for,  and  in  any  steam- 
engines  which  the  company  shall  <<  make,  construct,  or  *maagrac-  t*c}aa 
ture  or  use ;'-  the  price  is  estimated ;  2000/.  to  be  paid  by  instal-  - 
ments  on  days  now  past,  and  also  5/.  per  horse  power  for  every  engine 
which  diall  <'  thereafter  be  made,  constructed,  or  manufactured  or  used," 
on  board  any  vessel  to  be  thereafter  built  by  the  company  in  which  the 
principle  shall  be  adopted.  The  agreement,  therefore,  is  defined  by  the 
quantity  of  power  in  the  engines  to  be  contnMSted  for.  It  cannot,  I  think, 
be  contended  that  an  actual  unar  was  neeeasary  to  entitle  the  plaintitf  to 
recover,  or  that  more  than  the  contract  was  required  to  constitute  the  con- 
sideration of  the  price.  There  seems  to  me,  therefore,  to  have  been  no  failure 
of  consideration ;  so  that  the  piaint  as  to  circuity  of  action  does  not  ari^e. 
There  has  been  only  a  change  of  mind  on  the  part  of  the  defendants ;  but 
they  cannot  by  such  change  of  mind  get  rid  of  their  liability.  It  struck 
me,  at  first,  thnt  the  actual  user  of  tbs  principle  was  necessary  in  order  to 
determine  the  amount  of  price ;  but  it  aeems  to  me  that  the  ngreement  de<- 
termines  the  price  by  a  reference,  not  to  the  user,  hgt  to  the  contract. 

WiixiAJfs,  J,  I  cm  of  the  same  opinion.  On  reference  to  the  Bgre<^ 
ment,  we  find  that  the  defendants  are  to  pay  to  the  plaintiff,  first,  a  gross 
sum  of  money,  as  to  which  no  question  arises;  and,  secondlyi  5/.  per 
horse  power  to  be  paid  on  the  making  of  any  contract  for  the  manufactur- 
ing or  purchasing  of  engines ;  so  that,  as  to  this,  the  payment  of  the 
money  is  to  be  determined  by  the  terms  of  such  contract.  Mr.  Martm 
has  failed  to  distinguish  between  the  sum  to  be  paid  in  gross  and  the  6/. 
per  horse  power,  I  think  both  stand  on  the  s^me  footing.  Nothing  \$ 
required  to  be  done  ''under  the  contemplated  contracts:  the  plaini*  r*2if^ 
tiff  cannot  cpmpe!  the  company  to  vse  th^  engines:  what  he  '* 
p^lls  is  the  privilege^ 

Coi^nuoGR,  J.  I  ftm  ef  tbo  smm  opinipOi    The  queition  h9S  been  put 
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upon  its  true  ground.  It  rests  entirely  upon  the  agreement  between  the 
parties.  Now,  if  we  confine  ourselves  to  the  first  part  of  the  agreement, 
a  strong  inference  would  arise  in  fevour  of  Mr.  Martinis  view :  as  far  as 
that  goes,  I  think  he  has  proposed  the  proper  construction,  namely,  that 
the  plaintifi*  is  to  permit  the  pnnciple  to  be  used  for  all  future  vessels,  in 
consideration  of  which  the  defendants  are  to  pay  down  2000/.,  and  also  to 
make  an  additional  payment  pro  rata  for  all  that  are  tol)e  actually  con* 
structed.  Mr.  Martin  says,  and  I  think  truly,  that  this  would  show  that 
the  5/.  is  to  be  paid  on  each  engine  that  is  actually  made.  But  the  agree* 
ment  does  not  stop  there :  for  it  goes  on  to  state  a  condition  which  fur- 
nishes an  explanation  of  the  terms ;  I  mean  the  condition  which  shows 
when  the  payment  is  to  be  made,  namely  on  the  signing  each  contract  for 
the  construction  of  the  engines.  The  parties  therefore  seem  to  agree,  with 
the  view  of  putting  an  end  to  disputes  by  a  fixed  stipulation,  that  they 
will  look  to  the  signing  of  the  contract  by  the  company  with  a  third  party, 
who  is  to  furnish  the  engine.  That  is  reasonable,  because  the  contract 
would  show  what  horse  power  was  to  be  employed.  By  this  the  parties 
clearly  mean  that,  when  the  company  have  gone  so  far  as  to  enter  into  the 
contract,  they  shall  be  considered  to  have  used  the  privilege. 
^2481  *  WiGHTMAN,  J.  I  am  of  the  same  opinion.  It  seems  to  roe  that 
^  the  test  which  both  counsel  apply  is  conclusive,  namely  whether, 
if  this  money  had  been  paid,  it  could  be  recovered  back  as  money  had 
and  received  on  the  defendants  choosing  to  rescind  the  agreement.  J 
think  it  could  not  be  so  recovered.  It  might  impose  great  difficulty  on 
the  patentee  if  he  were  put  to  discover  when  the  defendants  had  used  the 
engine.  The  time,  therefore,  fixed  upon  is  that  of  contracting  to  use  it. 
One  party  says,  (<  I  will  use  your  engine ;  and  here  is  the  money  for  per- 
mitting me  to  do  so."  After  that,  he  cannot  change  his  mind ;  or  else 
there  would  be  this  obvious  difficulty,  which  could  not  be  answered :  sup- 
pose the  engine  maker  had  chosen  not  to  rescind  the  contract,  but  had 
completed  the  engine,  would  the  defendants  be  entitled  to  refuse  payment 
to  the  plaintiff  on  the  ground  that  they  did  not  mean  to  use  the  engine? 
Or,  if  they  had  paid,  could  they  recover  the  money  back?  It  seems  to 
me,  therefore,  that  this  is  an  agreement  to  pay  for  the  privilege  of  using, 
whether  there  be  an  actual  user  or  not,  upon  the  company  entering  into 
the  contract  Judgment  for  the  plaintiff. 


•247]  •HARTLEY  and  Another  v.  MANTON. 

Assumpsit.  I  St  connt  on  a  bill  of  exchange  for  359/L,  dravn  at  Rio  de  Janeiro,  by  Steele 
and  Manton,  on  defendant,  Manton,  payable  to  plaintiffs,  and  accepted  by  defendaaU 

-  Sd  count,  on  an  account  stated. 

Plea,  as  to  the  first  count  and  869il,  parcel  of  the  moneys  mentioned  in  the  second  coun^ 
identifying  the  latter  sum  with  the  sum  specified  in  the  bill,  and  stating :  That  d6* 
fendant  and  A.  Steele  were  partners  in  London  under  the  namep  dec*,  of  Manton,  8tee]# 
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and  C<K,  aod  at  Rio,  in  the  Brazils,  under  the  name,  dcc^  of  Steele  and  Manton,  de 
fendant  residing  and  carrying  on  the  business  in  England,  and  Steele  at  Rio.  That 
the  bill  was  drawn  and  endorsed  to  plaintiffs  at  Rio  by  Steele,  in  the  name  of  Steele 
and  Manton,  for  a  joint  debt  of  defendant  and  Steele,  incurred  at  Rio ;  and  was  drawn 
vpon,  and  accepted  by,  defendant,  in  the  name  of  the  London  hoase.  That,  after  tha 
drawing  and  endorsing,  and  before  the  acceptance,  defendant  and  Steele,  at  Rio,  being 
indebted  to  plaintiffs  in  the  above  sum,  and  to  other  persons  in  divers  other  sums* 
became  embarrassed,  dtc^  and  it  was  doubtful  whether  they  would  be  able  to  pay  in 
fnll :  and  thereupon,  before  the  acceptance,  dtc,  and  while  Steele  was  resident  at  Rio, 
the  plaintiffs  and  the  said  other  creditors,  at  Rio,  of  Steele  and  Manton  agreed  among 
themselves,  in  writing,  that  a  liquidation  of  the  debts  of  Steele  and  Manton  should  be 
forthwith  commenced  under  the  superintendence  of  Steele  and  others,  and  continued 
nntil  the  claims  of  plaintiffs  and  the  said  other  creditors  were  paid  in  full,  or  liqui- 
dated to  the*extent  of  Steele  and  Manton's  assets;  that  the  holders  of  bills  drawn  b? 
the  Rio  house  upon  the  London  house  should  be  considered  creditors  for  cash,  but 
that  their  dividends  should  be  retained  till  protest  of  the  London  bills  for  non-pa]F- 
ment,  and  should  be  divided  among  the  creditors  if  those  bills  were  paid ;  and  that, 
if  plaintiffs  and  the  other  creditors  should  be  paid  in  full,  the  liquidation  should 
cease. 

The  plea  then  stated  an  agreement  by  Steele  and  Manton  with  plaintiffs  and  the  other 
creditors  that  the  liquidation,  dtc,  should  take  place  as  above  stated;  and  it  averred 
that  afterwards,  and  before  the  acceptance,  dtc^  the  firm  of  Steele  and  Manton,  by 
Steele,  proceeded,  and  were,  until  the  commencement  of  this  suit,  proceeding,  to  real* 
ize  the  effects  of  Steele  and  Manton  for  the  purposes  of  the  agreement.  That  de- 
fendant accepted  the  bill  after  the  making  of  the  agreement,  being  at  the  time  resident 
in  England,  and  ignorant  of  the  premises  stated  to  have  taken  place  at  Rin.  That  all 
the  proceedings  at  Rio  were  according  to  the  law  of  the  Brazils,  and  that,  by  that  law, 
the  agreement  and  promises  aforesaid  were  a  full  and  absolute  discharge  and  relf*ase 
of  the  said  debt  in  respect  of  which  the  bill  of  exchange  was  endorsed,  and  defendant 
is,  and  was,  before  action  brought,  absolutely  discharged  from  the  said  cause  of  aciioa 
in  the  first  count  mentioned,  and  from  the  cause  of  action  mentioned  in  the  second 
count  as  to  the  369iL 

Replication,  De  injnrift. 

HM,  on  demurrer  to  the  replication : 

1.  That  the  plea,  as  to  both  causes  of  action,  was  in  discharge,  not  in  excuse,  and  there» 
fore  the  replication,  even  if  divisible,  was  bad. 

t.  As  to  the  first  count,  that  the  plea,  if  it  alleged  a  release  of  the  drawees  before  accept- 
ance, was  bad  for  that  reason. 

IL  As  to  the  same  count,  that  a  relase  of  the  drawers,  under  the  circumstances  detailed 
in  the  plea,  would  be  no  defence  to  the  drawees. 

4.  Semhk,  that  the  plea  might  have  been  an  answer  to  the  second  count,  if  pleaded  to 
that  only.    But 

€.  Hdd  that,  being  pleaded  to  both,  it  was  wholly  bad. 

AssincpsiT.  The  first  count  stated  that  heretofore,  &c.,  in  parts  beyond 
ihe  seas,  to  wit  at  Rio  de  Janeiro,  certain  persons,  by  and  under  the  style^ 
ftc.,  of  ^Steele  and  Manton,  made  their  bill  of  exchange  di-  r*^^ 
lected  to  defendant,  and  thereby  required  him  to  pay  that  their  '- 
first  bill  of  exchange,  &c.,  to  the  onler  of  plaintifis,  359/.  6«.  9d.  sterling 
at  sixty  days'  sight ;  that  defendant  had  sight  of  and  accepted  the  bill } 
that  sixty  days  after  acceptance  elapsed  before  action  brought ;  and  that 
the  said  Steele  and  Manton  endorsed  the  bill  to  plaintifis ;  notice  to  de* 
fendant,  and  promise  by  him  to  pay  plaintifis;  breach,  non-payment 

The  second  count  was  in  the  common  form  for  500/.  found  to  be  due 
on  an  account  stated. 

TOL.  V.  20 
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Plea  1 :  as  to  dia  first  eouRt,  and  as  to  359/.  6s,  9d.j  pawel  of  the 
moneys  in  the  second  count  mentioned :  that  the  said  sum  of  359/.  fo. 
9d'f  parcel,  S^jc.^  so  found  to  be  due  to  plaintiff  on  an  account  stated  as 
jin  the  last  count  mentioned^  is  the  sum  of  359/.  6$,  9d.  specified  in  the 
said  bill  of  exchange,  fto.,  and  the  said  two  sums  are  one  and  the  same 
debt,  and  the  said  bill  was  accepted  by  defendant,  as  in  the  first  count 
mentioned,  for  and  in  respect  of  the  359/.  6^.  9i/.y  parcel,  &c.,  in  the 
pecond  count  mentioned.  That,  before  and  at  the  time  of  the  making  of 
the  promise  in  the  last  count  mentioned  as  to  the  359/.  6^.  9c/.  parcel,  &c., 
and  before  and  at  the  time  of  the  making  of  the  said  bill,  &c.,  and  before 
and  at  the  time  of  the  making  of  the  agreements  hereinafter  in  this  plea 
mentioned,  defendant  and  one  Andrew  Steele  were  merchants  and  copart- 
ners in  trade  carrying  on  their  business  as  such  merchants,  &c.,  in  copart- 
nership, to  wit  at  London  and  in  parts  beyond  the  seas,  to  wit  at  Rio  de 
Janeiro  in  the  empire  of  the  Brazils.  That  defendant  and  Steele  carried 
on  their  said  business  in  London  under  the  name,  style,  &o.,  of  Manton, 
Steele  and  Co.,  and  at  Rio  de  Janeiro  under  the  name,  &c.,  of  Steele  and 
^24<)  I     ^^"^o^«    That,  *  before  and  at  the  time  of  the  making  of  the  pro- 

-'  mise,  &c.,  as  to  the  359/.  6s,  9(/.,  parcel,  &c.,  and  before  and  at 
the  time  of  the  making  of  the  bill,  &c.,  and  of  the  agreements  next  after 
mentioned,  and  before  and  at  the  time  of  the  accepting  of  the  said  bill, 
iScc.,  defendant  resided  and  was  in  England,  and  carried  on  there  the  said 
business  of  himself  and  his  said  copartner  by  and  under  the  name,  style 
and  firm  aforesaid,  as  such  merchants  and  traders  as  aforesaid ;  and  the 
said  Andrew  Steele,  before  and  at  the  time  last  aforesaid,  and  from  thence 
hitherto,  resided  and  was  at  Rio  de  Janeiro  aforesaid,  and  carried  on  tbart 
the  said  business  of  himself  and  his  said  copartner  by  and  under  the  said 
name,  style,  &c.,  of  Steele  and  Mapton  as  such  merchants  and  traders  as 
^foresaid.  And  that  the  said  bill  of  exchange  was  made  and  drawn  upon 
defendant,  and  afterwards  endorsed  to  plaintifls,  as  in  the  first  count  men« 
tinned,  in  parts  beyond  the  seas,  to  wit  at  Rio  de  Janeiro  aforesaid,  by  tha 
said  Andrew  Steele,  as  such  copartner  of  the  said  defendant  as  aforesaid, 
by  and  under  the  said  name,  style,  &c.,  of  Steele  and  Mauton  as  in  the 
said  first  count  mentioned,  for  and  on  aecount  of  a  certain  debt,  to  wit  the 
mm  of  359/.  6^.  9i/.,  at  the  time  of  the  making  of  the  said  bill  due  and 
pwing  to  plaintifls  from  defendant  and  Andrew  Steele  jointly,  and  incurred 
)}y  them  at  Rio  de  Janeiro  aforesaid  to  plainiifls  by  and  under  their  said 
name,  &c.,  of  S.eele  and  Manton ;  and  that  there  was  no  consideration  for 
(he  said  endorsement  of  the  said  bill  of  exchange  except  the  joint  debt  of 
defendant  and  Andrew  Steele ;  and  the  same  bill  was  directed  to  defend* 
int  by  being  directed  to  the  said  firm  of  Manton,  Steele  ami  Co.  at  Lon# 
don,  and  not  otherwise ;  and  the  said  bill  of  exchange  was  a<^cepted  hy 
*2501     ^^f^ndant  under  the  said  partnership  name,  *&c.,  of  Manton, 

^  Steele  and  Co.  and  not  otherwise ;  and  the  said  aeeount  stated,  as 
to  the  said  sum  of  359/.  6s.  9(/.,  parcel,  &c.,  was  had  and  stated  betweatt 
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defendant  and  Andrew  Steele  jointly  and  the  said  plaintifis  for  and  in  re- 
spect of  the  said  debt  of  359/.  6«.  9d.  so  due  from  the  said  firm  of  Steele 
and  Manton,  and  not  otherwise.  And  that,  after  the  making  of  the  prq 
mise,  &c.,  as  to  the  said  359/.  6^.  9d.j  pareel,  &c*,  and  after  the  making 
and  endorsing,  &c.,  and  before  the  acceptance,  &e.,  and  whilst  the  said 
debt  was  due  and  owing  from  defendant  pnd  Steele  to  the  plaintifis,  to 
irit  on,  &c.,  the  said  Andrew  Steele  being  then  resident  at  Rio  de  J. 
aforesaid,  and  subject  to  the  laws  of  the  empire  of  the  Brazils,  defendant 
and  Steele,  by  and  under  their  said  name,  &c.,  of  Steele  and  Manton,  at 
Bio  de  J.  aforesaid,  were  indebted  to  plaintiffs  in  the  said  sum  of  3592. 
6s.  9d.j  for  which  the  said  firm  of  Steele  and  Manton  had  made  and  en- 
dorsed to  plaintifis  the  said  bill  of  exchange,  which  was  then  held  by  plain- 
tifis ;  and  defendant  and  the  said  A.  Steele,  by  and  under  their  said  name, 
&c.,  of  Steele  and  Manton,  at  Rio  de  J.,  were  then  also  indebted  to  divers 
other  persons  respectively  resident  at  Rio  de  J.  aforesaid  in  divers  large 
sums  of  money,  and  w«re  in  embarrassed  circumstanpes  and  unable  to 
meet  their  engagements ;  and  it  was  then  doubtful  whether  defendant  and 
Andrew  S.eeie  would  be  able  to  pay  or  satisfy  plaintifis  and  the  said  other 
creditors  of  the  said  last  mentioned  firm  at  Rio  de  J.  aforesaid  respectively 
their  debts  in  full,  whereof  plaintifis  and  the  said  other  creditors  then  had 
notice.  And  thereupon  af  erwards,  to  wit  on,  &c.,  in  parts  beyond  the 
seas,  to  wit  at  Rio  de  J.  aforesaid,  and  whilst  the  said  Andrew  S.eele  was 
so  resident  there  as  aforesaid,  and  before  defendant  accepted  the  said  bill 
as  in  the  *first  count  mentioned,  the  said  plaintifis  and  the  said  1*0"% 
creditors  at  Rio  de  J.  aforesaid  of  the  said  firm  and  commercial  '' 
house  of  Steele  and  Manton  did,  by  a  certain  agreement  then  made  and 
reduced  into  writing  and  signed  by  plaintifis  and  the  said  o.her  creditors, 
according  to  the  laws  of  the  said  empire  of  the  Brazils,  mutually  agree 
and  accord,  according  to  the  force,  form  and  efiect  of  the  said  laws  of  the 
said  empire,  in  manner  following,  tHpt  is  to  say: 

That  they  the»said  plainiifis,  and  the  said  other  creditors  at  Rio  de  J. 
aforesaid,  of  the  said  firm,  ISlc.j  of  Steele  and  Manton,  having  been  duly 
convened,  &c.,  and  having  met,  &c.,  ai^d  the  state  of  the  aflairs  of  the  said 
last  mentioned  firm  having  been  then  duly  presented  to  plaintiffs  and  the 
said  other  creditors  respectively  by  the  said  A.  Steele,  with  a  list  of  debtovs 
and  creditors  of  the  same  firm,  the  former  amounting,  in  English  money, 
lo  22,350/.,  and  the  latter,  in  English  money,  to  14,210/.,  not  including 
a  sum  of  8350/.,  the  amount  of  certain  bills  drawn  by  Steele  and  Man:oa 
4M)  their  London  house,  to  wit,  Manton,  Steele  and  Co.,  of  which  the  pay- 
Bent  Of  non-payment  was  then  unknown ;  and  the  pUiniifis  and  the  said 
other  creditors  then  considering  that  the  failure  of  Steele  and  Manton 
proved  not  to  have  arisen  fiom  fault  or  negligence  on  their  part,  &c. ;  the 
plaintifis  and  the  said  oiher  creditors  at  Rio  de  J.  aforesaid  then  and  theve 
agreed  mutually  with  each  other  to  the  following  agreement  and  deliba- 
ntion. 
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1.  That  the  liquidation  of  the  debts  of  the  said  firm  of  Steele  and  Manr 
ton  should  be  forthwith  commenced,  and  continued  until  the  claims  of  the 
plaintiffs  and  the  said  creditors  were  either  paid  in  full  or  liquidated  to 
^nMi  ^^  extent  of  the  assets  of  the  same  firm.  2.  That  *the  liquida- 
-'  tion  should  be  conducted  by  the  said  A.  Steele,  who  should  pro- 
ceed therewith  under  the  inspection  of  persons  whom  the  plaintiffs  and 
the  said  other  creditors  then  nominated  and  authorized  as  a  permanent 
commission  for  that  purpose.  3.  That  the  liquidation  should  be  made 
with  the  least  possible  delay,  never  exceeding  the  time  allowed  by  the 
law  of  the  empire  of  the  Brazils ;  and  a  dividend  should  be  made  to  the 
creditors  immediately  there  was  a  sum  in  hand  sufficient  to  pay  them  ten 
per  cent,  on  their  claims.  4.  That  the  holders  of  bills  drawn  by  the  said 
firm  of  Steele  and  Manton  upon  the  London  house  should  be  considered 
as  creditors  for  cash  paid,  but  the  respective  dividends  should  be  depo- 
mted  in  the  Commercial  Bank  until  presentation  of  protests  of  their  bills 
not  having  been  paid  ;  but,  the  payment  in  London  being  verified,  those 
respective  sums  so  deposited  should  be  divided  amongst  the  creditors. 
6,  Not  material.  6.  That,  in  case  of  the  plaintiffs  and  the  said  other 
creditors  being  paid  in  full,  the  said  liquidation  should  immediately  cease, 
and,  independent  of  any  further  authority,  the  parties  of  the  said  firm  of 
Steele  and  Manton  should  be  at  liberty  to  resume  trade  under  that  or  any 
other  firm.  7.  That,  should  the  liquidation  not  yield  sufficient  to  pay  the 
plaintifis  and  the  said  other  creditors  in  full,  they  in  every  case  insured  to 
A.  Steele  a  commission,  &c.,  of  five  per  cent,  on  all  that  was  liquidated, 
in  recompense  of  his  trouble,  and  as  a  proof  of  their  good  opinion,  &c. 
And  the  plaintiffs  and  the  said  other  creditors  granted  and  desired  that 
.every  part  of  that  agreement  should  be  observed  and  executed  entirely  as 
was  declared,  in  order  that  it  might  have  the  full  effect  of  a  judicial  sen- 
tence, the  same  as  if  the  plaintiffs  and  the  said  other  creditors  had  then 
^QMi  already  been  cited  for  that  {Purpose ;  and  they  gave  *and  granted 
^  their  powers  to  A.  Steele  and  the  parties  nominated  in  article  2, 
to  represent  them  in  and  out  of  court  in  all  and  for  all  touching  or  that 
might  possibly  belong  to  that  liquidation  and  the  form  of  payment  by 
them  deliberated  and  agreed,  without  any  reserve.  As  by  the  said 
agreement,  &c. 

The  plea  then  averred  that  afterwards,  to  wit  on,  &c.,  at  Rio  de  J. 
aforesaid,  and  while  A.  Steele  was  resident,  &c.,  and  subject  to  the  laws 
of  the  said  empire,  and  before  the  acceptance,  &c.,  the  said  A.  Steele,  for 
and  on  behalf  of  defendant  and  himself  by  and  under  the  name,  &c.,  of 
Steele  and  Manton,  did  then  agree  to  and  with  plaintiffs  and  the  said  other 
creditors  of  Steele  and  Manton  at  Rio  de  J.  aforesaid,  according  to  the 
force,  form  and  effect  of  the  said  laws  of  the  said  empire  of  the  Brazils, 
and  the  said  plaintiffs  and  the  said  other  creditors  did  then  and  there 
^nutually  agree  with  each  other  and  with  the  said  defendant  and  the  said 
A,  Steele,  according  to  the  force,  form  and  effect  of  the  said  last  menr 


5  Adolphus  &  Ellis,  N.  S.  263 

tioned  laws,  that  the  liquidation  and  payment  of  the  said  debts,  so  due  to 
plaintifis  and  the  said  other  creditors  by  defendant  and  A.  Steele  by  and 
under  the  name,  &c.,  of  Steele  and  Manton  at  Rio  de  J.  aforesaid,  should 
thenceforth  commence  and  be  continued  and  conducted,  and  the  said 
agreement  and  deliberation  of  plaintifis,  and  the  said  other  creditors  at 
Rio  de  J.  aforesaid,  should  in  all  things  be  observed,  performed  and  exe- 
cuted, according  to  the  terms  and  provisions  of  the  said  agreement  and 
deliberation,  and  in  manner  thereby  provided.  That  afterwards,  to  wit 
on,  &c.,  and  before  the  acceptance  by  the  defendant  of  the  said  bill  of 
exchange,  and  forthwith  and  immediately  after  the  making  of  the  said 
agreement,  the  said  firm  of  *Steele  and  Manton,  by  the  said  A.  r»QR^ 
Steele,  did  then  proceed  to  realize  and  convert  into  money  the  '* 
whole  of  the  said  property,  rights,  estate  and  efiects  of  the  said  firm  of 
Steele  and  Manton,  and  from  thence  until  the  commencement  of  this  suit 
were,  and  still  are,  proceeding  with  the  realization  and  conversion  into 
money  thereof  for  the  purpose  in  the  said  agreement  mentioned,  and  the 
same  hath  always  been  and  is  conducted  by  the  said  A.  Steele  under  the 
inspection  of  the  said  inspectors,  according  to  the  true  intent  and  meaning 
of  the  said  agreement.  And  defendant  further  says  that  he  accepted  the 
said  bill  of  exchange  in  London  aforesaid,  and  after  the  making  of  the  said 
deliberation  and  agreement  hereinbefore  mentioned,  and  that,  at  the  time 
when  he  accepted  the  said  bill  of  exchange,  he  was  resident  in  England, 
and  was  wholly  unaware  and  in  ignorance  of  the  fact  of  the  several  pre* 
mises  hereinbefore  mentioned  to  have  taken  place  and  been  performed  at 
Rio  de  J.  aforesaid.  And  «« that  all  and  singular  the  proceedings  afore* 
said  at  Rio  de  J.  aforesaid  were  made  and  done  pursuant  to  and  according 
to  the  laws  of  the  empire  of  the  Brazils  aforesaid,  and  that,  by  and  accord* 
ing  to  the  force,  form  and  effect  of  the  said  laws,  the  said  deliberation  and 
agreement  and  premises  aforesaid  were  and  are  a  full  and  absolute  dis- 
charge and  release  of  the  said  debt  in  respect  of  which  the  said  bill  of 
exchange  was  so  endorsed  as  aforesaid,  and  the  said  defendant  hath 
become,  and  was  before  the  commencement  of  this  suit,  absolutely 
discharged  from  the  said  cause  of  action  in  the  said  first  count  mentioned, 
and  from  the  cause  of  action  in  the  said  last  count  mentioned  as  to  the 
said  sum  of  359/.  68.  9d,  parcel,"  &c.    Verification. 

Replication,  de  injuria. 

Demurrer,  assigning  for  causes  :  That  the  replication  *is  bad  r*o55 
for  duplicity,  because  it  is  too  large,  and  puts  in  issue  all  the  '- 
sereral  matters  of  defence  alleged  by  the  first  plea,  instead  of  putting  in 
issue  some  one  material  allegation  contained  therein :  and  because  the  re* 
plication  purports  to  deny  the  excuse  set  up  by  the  plea  for  the  breach  of 
the  promises  in  the  first  count,  and  also  in  the  second  count  as  to  the  said 
sum  of  369/.  6s.  9d.,  mentioned,  whereas  no  excuse  for  the  breach  of 
those  promises  is  alleged  or  contained  in  the  said  plea,  but  the  same 
shows  matter  in  discharge,  which  the  said  replication  improperly  puts  in 
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issue  as  matter  of  excuse.  And  also  because  the  sskl  replication  to  thil 
said  plea  assumes  that  all  the  material  matters  of  that  plea  are  merelj  in 
excuse,  although  those  matters  do  not,  as  pleaded,  appear,  nor  are,  by 
any  matter  alleged  in  the  implication,  shown  to  be,  merely  matters  in  ez« 
euse.  And  also  for  that  the  defendant  in  and  by  his  said  plea  has  shows 
and  stated  an  authority  firom  the  plaidtifls  to  break  his  said  promises  in 
Ihe  introductory  part  thereof  mentioned.  And  also  for  that  the  said  repli* 
cation  is  informal  ami  inapplicable,  according  to  the  established  rules  of 
pleading,  to  the  matter  of  defence  contained  in  the  said  plea,  so  far  as  the 
same  contains  matter  in  discharge* 

Joinder  in  demurrer. 

The  plaintifis  stated,  as  their  points  for  argument,  that  the  replication  to 
the  first  plea  was  sufficient,  and  that  the  first  plea  was  bad. 

The  defendant's  points  were  as  follows.  «<  That  the  replication  of  de 
injuria  is  inapplicable  to  the  first  plea.  That  plea  clearly  confesses  a  cause 
of  action,  and  discharges  it  by  matter  subsequent ;  and  numerous  cases 


^9^1     ^^^^  decided  that  when  that  is  the  case  de  injuria  is  *a  bad 

^  plication.  Whether  the  discharge  set  up  be  by  the  operation  of 
foreign  law,  or  by  any  other  means,  it  is  still  pleaded  as  a  discharge  by 
the  law  of  England.  In  the  present  case  it  throws  a  great  burden  of 
proof  on  the  defendant.  The  defendant  will  also  contend,  if  necessaiy, 
that  the  first  plea  is  a  good  answer  to  the  action.  The  eflTect  of  the  agree* 
ment  or  contract  made  at  the  Brazils  must  be  determined  by  the  «lex  loci 
oontractiks ;'  and  whatever  right  it  gives  there  it  gives  every  where.  The 
matter  pleaded  has  no  reference  to  the  form  or  mode  of  remedy,  the  con^ 
nderation  of  which  alone  in  such  cases  belongs  to  the  lex  fori." 
The  demurrer  was  argued  in  last  Trinity  vacation.(a) 
Ckashy  for  the  defendant.  De  injuria  is  an  improper  replication.  The 
matter  pleaded  does  not  exempt  the  defendant  from  liability  for  not  per* 
forming  a  promise  admitted  to  be  in  force  if  it  were  not  for  such  exemp- 
tion, but  shows  that  his  obligation  to  perform  is  discharged  by  matter  sub- 
sequent to  the  promise.  The  distinction  between  these  two  kinds  of  plea 
is  pointed  out  by  Parke,  B.,  in  Crisp  v.  Griffiths^  2  Cro.,  M.  &  R.  159, 
164;  S.  C,  5  Tyr.  619.  The  words  of  the  plea,  particularly  as  to  the 
359/.  68.  9d,j  clearly  import  a  discharge,  and,  if  so,  the  replication  is  in* 
admissible ;  Crisp  v.  GHffUhs,  2  Cro.,  M.  &  R.159, 164 ;  S.  C,  Tyr.  619; 
Jones  V.  Senior,  4  M.  &  W.  123.  In  Purchell  v.  SaUer,  1  Q.  B.  197,  and 
Salter  v.  Purchell,  1  Q.  B.  209,  the  Courts  of  Queen  Bench  and  Exchequef 
Chaml>er  agreed  as  to  the  general  doctrine  respecting  pleas  in  excuse  and 
In  discharge,  and  the  replication  de  injuria,  though  they  diflered  on  the 
•2571  applkation.  It  *may  be  further  contended,  here,  that  the  plea 
-'  shows  an  authority  from  the  plainiifls,  and  that  the  replication  is 
iaaproper  on  that  account.  [Patteson,  J.  The  plea  seems  to  show  e 
lelease  at  any  rate  as  to  the  debt  of  359^.  6f .  9d.  included  under  the 

(a^  Jans  iTIh^    Beiwt  Und  DsMnan,  (X  J^  Paueteat  and  Coleridge,  Js. 
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coatit  stated.]  That  is  iti  effect:  and  the  replicatiea  is  inapplicable  to 
auch  a  defence,  and,  if  bad  in  parti  is  bad  altogether.  The  plea  is  good* 
It  states,  circumstantially,  matters  which  amount  to  a  release  of  the  whol0 
elaim ;  and  it  avers  that  tbd  tfansactios  had  that  efTect  by  the  law  of 
BraziL  Had  it  been  pleaded^  according  to  its  legal  effect,  simply  as  n 
release,  no  objection  eonld  have  been  made  to  it. 

W,  J.  Alexander^  contri.  No  precedent  has  been  (bund  for  the  plea 
here  pleaded ;  and,  if  it  be  not  bad,  de  injuria  is  a  proper  answer  to  It 
Such  a  plea  would  introduce  the  very  mischief  which  the  replication  de 
injuria  was  intended  to  meet,  and  which  is  thus  stated  in  1  Smith's  Lead* 
ing  Cases,  57,  (note  on  CrogaU^s  Castj  8  Rep.  66  b ;) «« As  soon,  however, 
as  the  extent  of  general  issues  was  confined,  and  special  pleas  began  to 
be  of  every*day  occurrene^  in  assumpsit,  it  became  desirable,  that  the 
plaintiff,  who  has  but  one  replication,  should  be  enabled  to  put  in  issue 
several  of  the  numerous  allegations  which  the  special  pleas  were  found  to 
contain ;  otherwise  he  would  have  laboured  under  the  hardship  of  being 
frequently  compelled  to  admit  the  greater  part  of  an  entirely  false  story." 
This  plea  seems  to  be  framed  upon  that  in  Jones  v.  Senior^  4  M.  &  W. 
123,  which  the  Court  of  Exchequer  considered  not  to  be  in  excuse ;  there, 
'however,  not  only  a  composition  but  an  actual  payment  appeared :  r^nrxt 
bere  no  satisfaction  is  stated.  It  may  have  been  intended  to  do 
something  which  would  have  discharged  the  defendant ;  and  a  plea  show* 
ing  that  any  thing  had  been  effected  in  fulfilment  of  such  intention  might 
have  been  good,  but  not  a  plea  stopping  short  at  the  mere  intentioA ; 
Hemingway  v.  HamiUony  4  M.  &  W.  115.  This  plea  only  states  that 
Steele  and  Manton,  by  Andrew  Steele,  <«did  then  proceed  to  realize  and 
convert  into  money"  the  property  of  the  firm ;  not  showing  that  any  thing 
was  in  fact  realized.  The  concluding  part  of  the  plea  kates  the  gist  of 
the  defence,  namely  that,  after  the  making  of  the  agreement,  defendant 
accepted  the  bill  in  ignorance  of  the  premises  before  stated  to  have  taken 
place  at  Rio :  that  all  the  proceedings  there  were  according  to  the  laws  of 
Brazil ;  and  that,  by  force  of  the  said  laws,  the  said  agreement  and  pfe- 
laises  were  a  discharge  and  release  of  the  debt  in  respect  of  which  the  bill 
of  exchange  was  endorsed,  and  defendant  has  become,  and  was,  before 
the  commencement  of  this  suit,  absolutely  discharged  from  the  cause  of 
action  in  the  said  first  coimt  mentioned,  and  from  the  cause  of  action  in 
the  last  count  mentioned  as  to  the  359/.  6s.  9d.  This,  as  to  the  bill  of 
exchange,  is  matter  of  excuse,  because  it  happened  before  the  acceptance: 
it  b  also,  in  reality,  no  more  than  excuse  as  to  the  359/.  6s.  94.^  for  the 
agreement  nowhere  stipulates  for  the  absolute  discbarge  of  any  debt;  it  has 
merely  tbe  effect  of  giving  time.  [Colebidgr,  J.  Tbe  plea  says  that  tte 
matters  stated  are  a  discbarge  by  the  law  of  Brazil.]  The  def<nKlant  can* 
not  drive  the  plaintiffs  to  an  issue  on  the  law  of  Brazil :  be  is  indebted  a& 
a  *contrect  made  in  this  country.  [Coleridcse,  J.  This  arises  raMft 
n  itpUcation;  you  must  take  the  plea  as  you  find  it.    [Rattg*     '> 
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SON,  J.  The  statement  of  account  appears  to  have  been  in  Brazil.]  In 
Mitchell  T.  Craggy  10  M.  &  W.  367,  the  defendant,  being  sued  as  acceptor 
by  the  endorsee  of  a  bill  of  exchange,  pleaded  that,  afler  the  bill  became 
due,  defendant  was  applied  to  by  F.  and  G.,  the  drawers  and  endorsers, 
for  payment,  and  paid  them  certain  sums  of  money,  which,  together  with 
the  price  of  a  horse  sold  them  by  defendant  (and  which  price  was  to  be 
set  off  against  the  bill,)  F.  and  G.  accepted  in  full  satisfaction  and  discharge 
of  the  amount  of  the  said  bill,  and  of  defendant's  acceptance ;  and  that 
the  bill  was  not  endorsed  to  plaintiiT  until  after  the  said  satisfaction  and 
discharge.  The  replication  was,  <<that  the  said  plea,  and  the  statements 
therein,"  &c.,  <<are  not  true  in  substance  and  fact:"  and  Parke,  B., 
though  he  appears  to  have  thought  the  replication  bad,  as  an  informal  de 
injuria,  said:  <(I  see  no  reason  why  de  injuria  should  not  be  replied  in 
this  case.  The  plea  sets  up  matter  of  excuse  for  the  non-payment  of  the 
bill ;  the  defendant  admits  he  has  not  paid  the  bill,  which,  as  acceptor, 
he  was  bound  to  pay ;  and  his  defence  is  that  the  plaintiff  was  an  endorsee 
under  such  circumstances  as  disentitle  him  to  recover.  The  case  re- 
sembles that  of  Isaac  v.  Farrar,  1  M.  &  W.  65 ;  S.  C,  Tyr.  &  G.  28l.'» 
In  ScoH  V.  ChappeloWy  4  Man.  &  G.  336,  de  injuria  was  held  a  good  re- 
plication to  a  plea  stating  that  the  bills  were  given  in  pursuance  of  an 
illegal  contract  which  was  known  to  the  plaintifis  before  they  gave  value 
for  or  became  holders  of  the  bills.     In  Crup  v.  GriffUhSy  2  Cro.,  M.  &  R. 

•2fim  ^^^»  *^'  ^'^  ^  '^^^'  ^^^'  where  the  propriety  of  •the  replication 
-'  de  injuria  was  questioned,  it  appeared  (as  Parke,  B.,  observed 
there,  and  Lord  Abinger  in  Isaac  v.  Farrar^  I  M.  &  W.  65 ;  S.  C,  Tyr. 
&  G.  281,)  that  the  plea  did  not  set  up  matter  of  excuse  but  rather  of 
accord  and  satisfaction,  the  transaction  pleaded  having  taken  place  after 
breach.  The  law  on  this  subject  is  also  explained  by  the  dicta  in  JVbel 
V.  tUch,  2  C,  M.  &  R.  360;  S.  C,  5  Tyr.  632 ;  Watson  v.  WUks,  5  A.  & 
E.  237,  and  Reynolds  v.  Blacklmm^  7  A  &  E.  161.  The  third  resolution 
in  Crogate^s  Case^  8  Rep.  66  b,  "  that  when  by  the  defendant's  plea  any 
authority  or  power  is  mediately  or  immediately  derived  from  the  plaintiff,'* 
de  injurisL  shall  not  be  replied,  and  <(  the  same  law  of  an  authority  given 
by  the  law,"  does  not  apply  here.  The  law  referred  to  must  be  that  of 
England.  The  authority  of  law  should,  according  to  the  opinion  of  Pat* 
TESON,  J.,  in  Bowler  v.  J{icholson^  12  A.  &  E.  341,  355,  be  <<an  autho- 
rity derived  mediately  or  immediately  from  the  plaintiff  himself :"  but 
there  is  no  warrant  for  saying  that  the  authority  of  a  foreign  law  can  ema- 
nate from  the  plaintiff  so  as  to  bring  a  case  within  the  third  resolution. 
Besides,  there  is  a  distinction  between  an  authority  from  and  an  agreement 
with  the  plaintiff.  An  agreement  implies  mutuality ;  an  authority  is  uni- 
lateral ;  and  Tindal,  C.  J.,  in  Salter  v.  Purchell^  1  Q.  B.  219,  when 
referring  to  this  clause  of  the  resolutions  in  Crogate^s  Case^  8  Rep.  66  b, 
speaks  only  of  <<  authority  or  command  or  license  from  the  plaintiff."  Nor 
is  the  case  of  an  agreement  mentioned  in  the  note  upon  this  part  of  Crth 
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gMs  Casey  8  Rep.  66  b,  in  1  Smith's  Lead.  C.  55 — 57,  In  Cntp  v* 
OriffUhSj  2  C,  M.  &  R.  159 ;  S.  C,  5  Tyr.  619,  the  distinction  between 
•authority  and  agreement  was  insisted  upon  in  the  argument  r^ng^J 
nrged  in  defence  of  the  replication.  And,  further,  the  authority,  '- 
if  any,  in  this  case  was  prior  to  the  acceptance  ;  and  there  could  not  hd 
an  authority  to  break  promises  not  yet  made.  If  it  were  held  that  the 
transaction  here  pleaded  could,  by  force  of  the  Brazilian  law,  make  a  sub> 
sequent  acceptance  inoperative,  the  negotiability  of  foreign  bills  of  ex- 
change would  be  materially  aflected.  The  replication  is  at  all  events 
good  as  to  the  ground  of  action  in  the  first  count. 

Cleasbyj  in  reply.  Salter  v.  Purchelly  1  Q.  B.  209,  (see  p.  219,)  shows 
distinctly  that  the  authority  mentioned  in  the  third  resolution  in  Crogate^s, 
Oue^  8  Rep.  66  b,  includes  matter  of  agreement.  [Lord  Denman,  C.  J. 
The  principle  relied  upon,  that  the  matter  is  within  the  plaintiff's  know- 
ledge, applies  to  that.]  And  an  agreement  does,  virtually,  communicate' 
an  authority.  A  right  is  given  to  the  defendant  by  the  plaintiff's  act. 
Scott  V.  ChappdoWy  4  Mann.  &  G.  336,  is  a  case  in  favour  of  the  pre-, 
sent  plaintiffs.  Tindal,  C.  J.  said  there :  <<  The  plea,  as  it  appears  to  me, 
amounts  to  no  more,  in  substance,  than  an  excuse  for  the  non-payment  of 
(he  bills  by  the  defendant,  by  reason  of  there  having  been  no  considera- 
tion for  his  acceptance  of  them."  The  want  of  consideration  existed  be- 
fore the  acceptances  were  given.  In  Reynolds  v.  Blackburn^  7  A.  &  £  . 
161,  the  attention  of  the  court  was  turned  chiefly  to  the  plea  ;  the  point 
now  in  question  was  scarcely  considered.  It  is  argued  that  the  present 
plea  does  not  show  a  discharge,  because  it  does  not  expressly  state  thai 
any  thing  was  realized  under  the  composition.  But  an  agreement  of  ihia 
kind  •between  debtor  and  creditor  of  itself  de^roys  the  right  of  rmnao 
action.  In  Jones  v.  Senior^  4  M.  &  W.  123,  the  satisfaction  pleaded  '* 
was  not  a  satisfaction  in  law  of  the  debt  for  which  the  action  was  brought. 
In  many  cases  of  composition  it  has  been  held  that  the  creditor's  remedy 
was  barred  by  the  agreement,  though  no  actual  satisfaction  had  resulted  ; 
Boothbey  v.  Sowdeny  3  Camp.  174;  Good  v.  Cheesmany  2  B.  &  Ad.  328; 
Tailock  V.  Smithy  6  Bing.  339,  the  principles  of  isuch  cases  is  affirmed  by 
Garrard  v.  Woolnery  8  Bing.  258.  The  arrangement  here  pleaded'  took. 
place  between  the  original  debtor  and  creditors  after  the  right  of'  action 
for  the  debt  had  fully  vested :  if  the  agreement  takes  away  the  right  of 
action  it  must  operate  in  discharge,  not  excuse.  And  the  plea  expressly 
^ates  that  the  transaction  was  a  discharge,  by  the  law  of  Brazil. 

Cur.  adv.  wdt. 

Lord  Denman,  C.  J.,  in  the  vacation  after  this  term,  (December  9th,) 
delivered  the  judgment  of  the  court. 

This  was  an  action  by  the  endorsees  against  the  acceptor  of  a  bill  bf 
exchange,  and  on  an  account  irtated.  The  plea  states  that  the  defendant 
and  one  Andrew  Steele  carried  on  business  in  London  and  at  Rio  d)e  Ja- 
neiro ;  at  the  former  place  under  the  firm  of  Manton^  Steele  and  Cb.,  at 
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the  latter  under  the  firm  of  Steele  and  Manton ;  that  Steele  and  Mantoa 
drew  the  bill  in  question  on  Manton,  Steele  and  Co.,  payable  to  their  own 
order,  and  endorsed,  it  to  the  plaintifls  for  a  bonfi  fide  debt,  the  subject 
matter  of  the  account  stated :  that  afterwards,  and  before  the  bill  was  ac« 
tOR^i  ^*^P^^d}  Steele  and  Manton  stopped  ^payment,  and  made  an  ar- 
^  rangement  with  their  creditors,  the  plaintifls  being  parties  to  it,  the 
efiect  of  which,  according  to  the  law  at  Rio  de  Janeiro,  was  that  Steele 
and  Manton  were  fully  and  absolutely  discharged  and  released  from  >the 
debt  for  which  the  bill  was  endorsed  to  the  plaintifls :  and  that  the  defend- 
ant accepted  the  bill  after  such  discharge  and  release,  and  in  ignorance  of 
it.  The  plea  also  states  that  part  of  the  arrangement  was  that  the  holders 
of  bills  drawn  by  Steele  and  Manton  upon  the  London  house  of  Manton, 
Steele  and  Co.,  should  be  considered  as  creditors  for  cash  paid,  but  the 
respective  dividends  should  be  deposited  in  the  Commercial  Bank  until 
presentation  of  the  protests  of  their  bills  not  having  been  paid ;  but,  the 
payment  in  London  being  verified,  tho^e  respective  sums  so  deposited 
should  be  divided  amongst  the  creditors.  The  plaintifls  replied  de 
injuria ;  to  which  the  defendant  demurred  specially. 

This  plea,  so  far  as  regards  the  account  stated,  is  plainly  in  discharnre, 
not  in  excuse,  and  therefore  the  replication  is,  to  that  extent  bad.  We 
think  also  that,  as  regards  the  count  on  the  bill,  the  plea  shows  matter  of 
discharge  and  release ;  either  that  the  acceptance  was  never  binding,  or, 
if  binding,  that  it  was  released  by  the  plaintifls  themselves ;  and  we  there* 
fore  hold  that  the  replication,  even  if  divisible,  is  bad,  according  to  the 
recent  cases,  which  it  is  not  necessary  here  to  enumerate. 

But  the  plaintifl*s  contend  that  the  plea  itself  is  bad.  If  it  be  treated 
as  setting  up  a  release  of  the  drawees  before  the  bill  was  accepted,  then 
the  case  of  Drage  v.  JVetter^  1  Lord  Raymond,  65,  is  an  authority  to  show 

maiiAi  ^^^^  ^^  ^^  ^^^9  because  *it  was  made  before  the  defendant  was 
-'  chargeable,  viz.,  before  acceptance.  Again,  if  the  plea  be  treated 
1^  setting  up  a  release  of  the  drawers,  it  is  diflicult  to  see  how  it  can 
operate  to  discbarge  the  drawees.  It  is  true  that  the  houses  at  Rio  and  in 
t^ondon  consisted  of  the  same  persons ;  still  it  is  very  possible  that  they 
may  have  had  different  sets  of  creditors,  and  that,  though  the  house  at 
Eio  had  stopped  payment,  the  house  in  London  may  have  been  perfectly 
solvent.  The  bill  may  have  been  drawn  for  a  good  and  valuable  con- 
ilideration,  and  it  may  have  been  very  proper  that  it  should  be  accepted, 
atibough  the  plaintifls  had  agreed  that  in  the  event  of  their  not  being  paid 
by  tlie  drawees  they  would  accept  a  composition  from  the  drawers,  and 
bad  executed  an  instrument  by  which  they  discharged  them.  Indeed, 
Axim  (he  clause  in  the  agreement  which  is  above  set  out,  it  is  plain  that 
(he  parties  to  that  agreement  contemplated  that  some  bills  which  had  been 
drawn  by  the  one  house  on  the  other  might  be  accepted  and  paid,  and  in^ 
that  event  the  holders  were  to  have  the  full  benefit  of  such  payment,  and 
^  to  bring  the  amoujit  into  hotch-pot     In  other  words,  it  is  plain  Uiat; 
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itke  creditoi*s  at  Rio  did  not  intend  to  discharge  the  London  lionse  if  it 
should  so  happen  that  any  of  them  had  the  security  of  that  house  for  their 
debts.  The  plea,  therefore,  does  not  show  that  the  defendant,  as  acceptor, 
if  the  acceptance  had  been  already  made  before  the  agreement  was  en- 
tered into  at  Rio,  would  have  been  discharged  either  by  the  law  at  Rio 
or  by  the  terms  of  the  agreement:  much  less  does  it  show  any  thing  which 
discharged  the  drawees  from  accepting  the  bill,  or  released  them  from 
paying  it  if  they  did  accept  it. 

For  these  reasons  we  are  of  opinion  tdat  the  plea  is  *bad  as  an  rmncfi 
answer  to  the  first  count,  and  that  the  defendant,  having  accepted  *- 
the  bill,  is  bound  by  that  acceptance  notwithstanding  what  is  stated  to 
have  taken  place  at  Rio.  As  regards  the  account  stated,  the  plea  would 
probably  be  good,  if  it  had  been  pleaded  to  that  count  only ;  but,  as  it  is 
pleaded  to  both  counts  and  is  bad  as  to  one,  it  is,  according  to  the  uni^ 
Tarsal  rule,  bad  as  to  both  ;  and  our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintifis. 


GEORGE  CLIPSHAM  v.  STEPHEN  VERTUE  and  HORATIO 

VERTUE. 

Bjr  charter-party  between  plaintiff,  owner  of  a  ship,  and  defendants,  it  was  agreed  that 
the  ship  shoald  load  from  defendants*  agent  at  Nantes  a  full  cargo,  and,  being  loaded, 
forthwith  proceed  to  London,  and  deliver  the  cargo  on  being  paid  freight  upon  an* 
loading  and  delivery,  twenty-five  running  days  being  allowed  for  loading  and  dis-' 
charging  at  Nantes  and  London,  with  penalty  for  demarrage  beyond. 

A  declaration  in  assumpsit  set  out  the  charter-party,  and  averred  that  the  vessel  arrived 
at  Nantes,  whereof  defendants'  agent  there  had  notice ;  that  the  ship  was  ready  to 
load  the  cargo,  and  defendants*  agent  was  requested, during  the  running  days,  to  load 
it,  and  plaintiff  was  ready  to  detain  the  ship  on  demurrage  over  those  days:  but 
defendants  refused  to  load. 

Plea  that,  aAer  the  making  the  charter-party  and  before  proceeding  to  Nantes,  the  ves- 
sel proceeded  to  Newcastle,  contrary  to  the  intent  of  the  charter-party,  and,  hy  reason 
thereof,  arrived  at  Nantes  a  long  and  unreasonable  time  aAer  the  time  at  which  she 
would  have  arrived  at  Nantes  had  she  sailed  direct  according  to  the  intent  of  the 
charter-party. 

Eeld  bad,  on  demurrer,  for  not  showing  that  the  delay  frustrated  the  object  of  the  voyage. 

AasDMPSiT.  The  declaration  alleged  that  heretofore,  to  vrit  on  Maj 
jBth,  1842,  by  a  charter-party  then  made  and  entered  into  by  and  between 
plaintiff  (therein  described  as  master  of  the  ship  called  the  Emblem,  of 
&c.,  then  bound  to  Nantes)  and  defendants,  bearing  date,  to  wit,  &c.,  it 
was  agreed  between  plaintiff  and  defendants  that  the  said  ship,  being 
tight,  staunch,  &c.,  diould  load  from  the  agents  of  the  defendants  at 
Nantes  a  full  cargo  of  wheat  and  flour,  &c.,  not  exceeding  what  she  could 
reasonably  stow,  &c.,  and,  being  so  loaded,  should  forthwith  proceed  to 
^London,  or  so  near  thereunto  as  she  might  safely  get,  and  de- 


liver the  same  on  being  paid  freight  3f .  per  quarter  for  wheat, 
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dangecs  and  accidents' of  the  aeas,  rivers  and  navigation,  of  whatever  iHM ' 
ture.or  kind  soever,  during  the  said  voyage,  always  excepted  ;  the  freight 
to  be  paid  on  unloading  and  right  delivery  of  the  cai^o,  one  half  in  cadi, 
&e. ;  twenty-five  running  days  to  be  allowed  the  defendants  (if  the  ship 
was  not  sooner  despatched)  for  loading  the  said  ship  at  Nantes  and  dis«- 
charging  at  London,  and  the  days  on  demurrage,  over  and  above  the  said 
laying  days,  at  2/.  per  <iay  penalty  for  non-*perfonnanee  of  that  agreement ; 
100/.  cash  for  ship's  use  to  be  advanced  at  Nantes  by  defendants'  agents^ ' 
if  required ;  and  free  of  lighterage,  if  any.    And  the  said  charter-party 
being  so  made  as  aforesaid,  afterwards,  to  wit  on,  &c.,  in  consideration 
thereof,  and  that  plaintifis,  &c.,  (mutual  promises  to  perform  the  charter* 
party:)  That  defendants,  to  wit  by  their  memorandum  by  them  endorsed 
on  the  charter-party,  ordered  and  directed  plaintiflf  to  apply  at  Nantes 
aforesaid  to  certain  persons  therein  described  as  Messrs.  Thibeau,  fr&res, ' 
to. wit  as  the  agents  of  defendants  in  that  behalf:  That  the  said  ship  before- 
and.  at  the  time  of  the  making  of  the  charter-party  was,  and  thence  con- 
tinually hitherto  hath  been,  tight,  staunch,  &c.,  and  fitted  for  the  voyage 
in  the  charter-party  mentioned ;  and,  being  in  such  condition,  &c.,  the 
said  ship  did  afterwards,  and  after  the  making  of  the  charter-party^  and 
in  performance  thereof,  to  wit  16th  June,  1842,  proceed  to  Nantes  afore- 
said ;  and  the  said  ship  af  erwards,  to  wit  26th  July,  1842,  arrived  at 
•9^71     ^^Q^^s  aforesaid ;  whereof  the  *said  persons  so  described  in  the' 
-*     said  memorandum  of  the  defendants  as  Messrs.  Thibeau,  freres,  the 
said  last  mentioned  persons  then  being  the  agents  of  the  defendants  at 
Nantes  aforesaid,  within  the  true  intent,  &c.,  of  the  charter-party,  then 
had  notice.     And,  being  so  arrived,  &c.,  the  said  ship  afterwards,  to  wil 
6th  August,  1842,  was  ready  to  load  her  cargo  in  the  charter-party  men- 
tioned within  the  true  intent,  &c.,  and  meaning  of  the  charter-party;  and 
the  said  running  days  in  the  charter-party  mentioned  then  commenced : 
of  all  which  last  mentioned  premises,  &c.,  (notice  to  lliibeau,  freres,  &c.,' 
then  being  agents  of  defendants.)    And  although  plaintiff  hath  always  per- 
formed and  fulfilled  all  things  in  the  charter-party  contained  on  his  part, 
JLc.,  and,  at  the  time  of  the  commencement  of  the  said  running  days,  and 
Continually  thenceforth,  to  wit  for  the  full  period  of  the  said  running  days, 
was  ready  and  willing  to  receive  and  take  on  board  the  said  ship  or 
vessel,  at  Nantes  aforesaid,  from  the  agents  of  defendants,  upon  the  termsp 
and  conditions  in  the  charter-party  in  that  behalf  mentioned,  a  full  and* 
complete  cargo  of  wheat,  &e.,  pursuant  to  the  charter-party  in  that  behalf/ 
and  proceed  therewith  to  London,  and  deliver  the  same  as  in  the  charter- 
party  mentioned,  on  being  paid  freight  at  the'  rftfe  and  in  the  proportion  id* 
the  charter-party  in  that  behalf  mentioned,  whereof,  &e.,  (averment,  aiT 
before,  that  the  agents  had  notice,)  arid  Messrs.  Thibeau,  frdres,  were  then: 
and  oftentimes  within  the  said  running  days  requested  by  plaintiff  t6  load^ 
^ch  eargo  on  board  of  the  said  ship  at  Nantes  aforesaid,  pursuant  to  th«. 
c^MTter-party }  wd  jiltbough  plaintiff  was  ready  and  ^frilling;  to  permit  devi 
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fendants  to  detain  the  said  ship  or  vessel  on  demurrage  over  and  abore  (he 
said  laying  days  upon  the  *terms  and  conditions  in  the  charter-  rmnoQ 
party,  &c.,  ivhereof  the  said  agents  of  defendants  then  bad  due  *• 
notice,  and  of.  all  which  premises  the  defendants  then  had  notice:  yet  it* 
fendanta,  not  regarding,  &c.,  but  contriving,  fcc,  did  not  nor  would, 
within  the  said  running  days  in  the  charter-party  mentioned,  or  at  any 
other  time,  load  on  board  the  said  ship  at  Nantes  aforesaid  a  full  cargo  of 
wheat,  &c.,  pursuant  to  the  charter-party  in  that  behalf,  or  any  wheat, &c., 
but  wholly  neglected  and  refused  so  to  do,  and  then  wholly  refused  to  load 
.any  cargo  on  board  the  said  ship  pursuant  to  the  charter-party  in  that  be- 
half. By  means  of  which  said  several  premises,  &c.,  (damage  to  plain- 
tiff by  loss  of  freight,  and  from  expenses  in  endeavouring  to  procure 
another  caigo ;)  and  also,  by  reason  of  the  premises,  the  said  ship  of  plaintiff 
.was  ibroed  and  obliged  to  sail,  and  did  sail,  back  from  Nantes  aforesaid, 
lo  wit  to  London  aforesaid,  without  any  cargo. 

Plea  3.  That  the  charter-party  was  made  and  entered  into  by  plaintiff 
and  defendants  at  London  aforesaid ;  and  that  the  said  vessel  was,  at  the 
time  of  the  making  of  the  charter-party,  lying  in  the  port  of  London;  that, 
after  the  making  of  the  charter-party,  and  before  the  said  vessel  set  sail  or 
.proceeded  upon  the  said  voyage  to  Nantes  aforesaid  in  pursuance  of  the 
xharter-party,  to  wit  on  29th  May,  1842,  plaintiff  wrongfully,  and  without 
the  knowledge  or  consent  of  defendants,  set  sail  with  the  said  vessel  upon 
another  and  a  different  voyage  from  the  said  voyage  to  Nantes  aforesaid, 
to  wit  upon  a  voyage  from  the  port  of  London  aforesaid  to  the  port  of 
Mewcasde  in  England,  and  proceeded  with  the  said  vessel  upon  the  said 
last  mentioned  voyage ;  and  afterwards,  to  wit  3d  June,  1842,  arrived  at 
Newcastle  ^aforesaid,  and  remained  with  the  said  vessel  at  New-  r*ncQ 
eastle  aforesaid  for  a  long  space  of  time,  to  wit  twenty-three  days,  '* 
for  other  and  different  purposes  than  the  said  voyage  in  the  charter-party 
mentioned,  to  wit  for  the  purpose  of  chartering  and  engaging  the  said 
vessel  to  other  persons  than  the  defendants  upon  a  voyage  from  Newcastle 
aforesaid  to  other  places  than  Nantes,  in  parts  beyond  seas,  and  back  to 
Newcastle  aforesaid  ;  which  said  sailing  and  proceeding  to,  and  remaining 
at,  Newcastle  aforesaid  were  contrary  to  the  form  and  effect  and  true  in- 
tent and  meaning  of  the  charter-party,  and  a  breach  thereof  on  the  part  of 
the  plaintiff:  by  reason  of  which  said  sailing  and  proceeding  to,  and  re- 
maining at,  Newcastle  aforesaid,  the  said  vessel  was  prevented  from 
arriving,  and  did  not  arrive,  at  Nantes  aforesaid  as  in  the  declaration  men- 
tioned within  a  reasonable  and  proper  time  in  that  behalf  after  the  making 
of  the  said  charter-party ;  but,  on  the  contrary  thereof,  the  said  vessel 
arrived  at  Nantes  aforesaid  a  long  and  unreasonable  time,  to  wit  thirty* 
eight  days,  after  the  said  vessel  would  have  arrived  at  Nantes  according 
to  the  usual  length  of  the  voyage  from  London  aforesaid  to  Nantes  afore* 
laid  if  the  said  vessel  had  sailed  diiect  from  London  aforesaid  to  Nantes 
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aforesaid  accordiDg  to  the  true  intent  and  meaning  of  the  charter-party. 
Verification. 

Demurrer,  assigning  for  cause  that  the  plea  neither  denies  nor  confesses 
and  avoids  the  promise  in  the  declaration  mentioned ;  that  the  plea 
amounts  to  the  general  issue,  or  to  a  traverse  of  the  averments  in  the  de- 
claration ;  and  that,  although  the  plea  is  pleaded  in  confession  and  avoid* 
ance  of  the  promise,  &c.,  yet  the  plea  does  not  set  forth  matters  sufficient 
*2701  ^^  discharge  ^defendants  from  the  performance  of  their  promise 
in  the  declaration  mentioned,  as  it  does  not  show  that  defendants 
were  by  the  delay  rendered  unable  to  ship  a  cargo  acconling  to  the  chartefw 
party  or  that  by  the  supposed  deviation  or  delay  the  object  of  the  voyaga 
was  lost. 

Joinder  in  demurrer. 

W,  H.  Watson  for  the  plaintiff.  The  plea  offers  no  answer  to  the  de* 
claration.  The  charter-party  contains  no  stipulation  that  the  vessel  shaft 
sail  at  any  particular  time,  or  without  delay,  or  in  a  reasonable  time.  If 
loss  has  been  caused  by  her  reaching  Nantes  at  an  unreasonable  time, 
that  can  be  only  matter  for  a  cross  action.  Mere  delay  does  not  avoid 
the  contract ;  if  it  did,  the  smallest  delay  would  put  an  end  to  the  liability 
of  the  defendants.  In  Freeman  v.  Taylor^  8  Bingh.  124,((x)  the  charter- 
party  contained  a  stipulation  that  the  ship  should  proceed  <<  with  all  con- 
venient speed ;"  and,  delay  having  been  caused  by  a  deviation,  it  was 
held  that  the  proper  question  for  the  jury  was,  ><  whether  the  delay  here 
was  of  such  a  nature  as  to  have  put  an  end  to  the  ordinary  objects  the 
freighter  might  have  had  in  view  when  he  entered  into  the  contract.'*  It 
appears  also  from  FUlieul  v.  Armstrongy  7  A.  &  £.  557,  that  a  partiid 
failure  by  one  party  to  perform  the  contract  on  his  side  does  not  exonerate 
the  other  party,  unless  the  failure  absolutely  destroys  the  object  of  the 
contract.  Bommann  v.  Toohey  1  Campb.  377,  shows  that  the  plea  here 
discloses  no  more  than  a  ground  of  cross  action :  M^Andrew  v.  Jldams^  1 
New  Ca.  23,  is  an  instance  of  such  an  action. 

•<2711  ^Cleashy  contra.  The  principle  is  as  contended  for  on  the 
^  other  side:  but  the  failure  shown  in  the  plea  does  go  to  the  root 
of  the  contract,  because  it  appears  that  the  defendants  were  prevented  from 
loading  in  a  reasonable  time,  so  that  no  benefit  has  been  received.  If 
any  cargo  had  been  actually  carried,  and  this  action  had  been  brought 
for  the  freight,  the  plea  would  afford  no  answer,  because  then  some  benefit 
would  have  been  received  by  the  defendants.  But  here  the  contract  baa 
not  been  acted  upon  at  all.  Therefore,  the  principle  of  Freeman  v.  Tay» 
lory  8  Bing.  124,  applies,  where  the  defendant  was  held  to  be  exonerated 
because  the  object  of  the  voyage  was  substantially  defeated,  though  the 
defendant  had  received  some  benefit  from  the  outward  voyage ;  a  point 
which  does  not  clearly  appear  in  the  marginal  note  to  the  report,     lii 

(a)  See  Benton  v.  BtwU,  1  Q.  B.  870. 
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Jdoufd  v.  LarkinSj  8  BiDg.  108,  it  was  held  that  an  unreasonable  delay 
amounted  to  a  deviation,  and  discharged  the  underwriter  by  varying  the 
risk.  If  the  contract  here  had  been  to  arrive  at  Nantes  on  a  given  day|.a 
failure  so  to  arrive  would  have  discharged  the  freighter ;  Shadforih  v. 
Higgin^  3  Campb.  385 :  but  it  is  implied  in  every  charter-party  that  the 
diip  shall  sail  in  a  reasonable  time.  Touteng  v.  Hubbardy  3  B.  &  P.  291, 
and  Soames  v.  Lonergan^  2  B.  &  C.  564,  are  instances  of  the  freighter 
being  discharged  by  a  delay  substantially  defeating  the  object  of  the 
voyage :  and  the  principle  was  distinctly  recognised  in  Havtlock  v.  Geddes^ 
10  East,  555,  564.  In  RUMe  v.  JUkinson^  10  East,  295,  the  owner  of 
the  vessel  was  held  entitled  to  recover,  pro  rata^  though  he  bad  contracted 
to  ship  a  complete  cargo,  and  had,  in  fact,  shipped  only  a  short  cargo: 
the  ^principle  relied  upon  there  was,  that  freight  in  such  a  case  ■-•oYq 
is  apportionable :  but  here,  no  cargo  having  been  put  on  board,  *-  ^ 
owing  to  the  unreasonable  delay,  there  can  be  no  apportionment. 

W.  H.  Waisonj  in  reply,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  plea  is  clearly  bad.  If  issue  had  been  taken 
on  the  term  <<  unreasonable,"  we  should  have  been  required  to  put  a  con- 
struction upon  it,  and  that,  without  further  explanation,  we  have  not  the 
means  of  doing.  It  is  quite  possible  that  a  vessel  may  arrive  in  a  time 
which,  in  some  sense  of  the  word,  is  unreasonable,  and  yet  that  tl^e 
freighter  may  derive  benefit  from  the  voyage ;  so  that  the  principle  laid 
down  by  Lord  Ellenborough,  in  Havelock  v.  Geddes^  10  East,  555,  may 
apply,  namely,  that  the  plaintiff's  neglect  shall  not  exonerate  the  defend* 
ant,  unless  it  precludes  him  from  making  any  use  of  the  vessel ;  other* 
wise,  as  he  says,  the  neglect,"^  in  that  case,  to  put  in  a  single  nail  might 
have  been  a  breach  of  the  condition  forthwith  to  make  the  ship  tight  anfi 
strong.  So  this  plea  might,  in  one  sense  of  the  words,  have  been  sup- 
ported in  evidence^  if  the  slightest  want  of  due  expedition  had  beeii 
shown. 

Williams,  J.  The  real  question  is,  whether  a  plea,  using  only  such 
expressions  as  this  plea  contains,  can  be  supported.  I  find  no  authority 
in  its  favour ;  what  is  an  «  unreasonable"  time  is  left  matter  of  specula- 
tion. To  what  extent  the  unreasonableness  went,  whether  so  far  as  that 
.  the  voyage  was  lost,  or  the  cargo  could  not  be  put  on  board,  we  are  not 
told. 

Coleridge,  J.,  concurred.  r«97» 

WiGHTMAN,  J.  The  meaning  of  the  allegation  is  simply  that     '- 
I  the  vessel  did  not  arrive  so  soon  as  she  might  have  done ;  but.not  that  she 
did  not  arrive  in  time  to  enable  the  defendants  to  perform  the  stipulations 
.  in  the  charter-party.  Judgm^ent  for  the  plaintiflf. 
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The  QUEEN  v.  The  Inhabitants  of  HUNNINGTON. 

9 

That  part  of  the  parish  of  Halesowen  which  lay  in  Shropshire  consisted  of  severa' 
townships,  H.,  O.,  and  others,  bat  maintained  its  poor  oat  of  a  common  fond,  ad* 
ministered  by  officers  for  the  whole  of  that  part  of  the  parish.  Afterwards,  in  obe- 
dience to  a  mandamus,  separate  appointments  of  overseers  were  made  for  the  respec- 
tive  townships,  and  each  then  maintained  its  own  poor.  Before  the  subdivision,  a 
pauper  was  settled  in  the  Shropshire  district  of  Halesowen  by  a  hiring  and  service 
in  township  H.  Held,  that  he  was  not  therefore  removable  to  township  H.  as  tha 
place  of  his  settlement,  when  overseers  were  appointed  for  that  place* 

On  appeal  against  an  order  of  two  justices  removing  Elizabeth  Parker 
(the  wife  of  John  Parker,  who  had  deserted  her)  and  her  children  from  the 
parish  of  Rowley  Regis  in  Staffordshire  to  the  township  of  Hiinningtnn  in 
Shropshire,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
court  upon  the  following  case. 

John  Parker,  the  pauper's  husband,  is  the  son  of  William  Parker,  and 
has  done  no  act  to  gain  a  settlement  in  his  own  right ;  but  his  father,  Wil- 
liam Parker,  about  the  year  1790,  hired  and  served  for  a  year  with  one 
Daniel  Hawkeswood  in  the  township  of  Hunnington,  which  at  that  time 
formed  a  part  of  the  parish  of  Halesowen  in  the  county  of  Salop.  At  the 
time  of  such  service,  and  up  to  the  year  1832,  the  parish  of  Halesowen 
consisted  of  the  said  township  of  Hunnington,  the  township  of  Oldbury, 
•9711  ^^^  ^^^  other  townships,  all  in  the  *county  of  Salop,  and  three 
'*  other  townships  in  the  county  of  Worcester.  The  three  Worces* 
tershire  townships  had  always  had  separate  overseers  and  stipported  their 
poor  and  managed  their  parochial  affairs  apart  from  each  other  and  the 
rest  of  the  parish ;  but  that  part  of  the  parish  of  Halesowen  which  is  in  the 
county  of  Salop,  and  which  consists  of  the  township  of  Hunnington,  the 
township  of  Oldbury  and  the  ten  other  townships,  formed  a  distinct  dis- 
trict for  the  maintenance  of  its  poor  and  all  parochial  matters  up  to  1832, 
and  was  known  as  the  parish  of  Halesowen  in  the  county  of  Salop,  and 
for  which  only  one  set  of  overseers  of  the  poor  were  appointed,  namely 
four,  who  were  annually  appointed  for  the  whole  of  the  said  last  men- 
tioned parish,  and  who,  together  with  the  churchwardens,  made  a  joint 
poor  rate,  extending  over  the  whole  of  the  said  Tast  mentioned  parish,  and 
which  formed  one  common  fund  for  the  general  maintenance  and  relief  of 
the  poor  and  for  the  payment  of  all  parochial  charges  for  the  said  last 
mentioned  parish :  but  each  of  the  said  townships,  including  Hunnington, 
had  their  respective  headborough,  and  repaired  their  highways  separately. 
In  the  year  1832  a  mandamus  was  obtained  directing  the  justices  of  the 
county  of  Salop  to  appoint  separate  overseers  for  the  township  of  Old* 
bury  ;(«i)  and,  by  the  same  authority,  in  the  year  1834,  separate  overseers 
were  appointed  for  the  remaining  eleven  townships,  including  the  said 
township  of  Hunnington,  from  which  time  separate  overseers  have  con* 
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tiiDtted  to  be  apppinted  for  all  the  said  twelire  townships;  and  each  of  thje 
said  twelve  townshipSy  from  the  time  of  such  separation,  has  *con-     ^#07^ 
tinned  to  maintain  its  own  poor  respectively  as  distinct  and  sepa-     ^ 
rate  parishes. 

Upon  the  above  facts  the  sessions  held  that  the  paupers  were  settled  ip 
the  appellant  township,  having  a  derivative  settlement  from  William 
Parker  in  right  of  his  hiring  and  service  in  that  township  as  above  stated. 

The  question  for'diie  opinion  of  the  court  was,  whether,  upon  the  before 
mentioned  facts,  now  that  the  said  parish  of  Halesowen  has  ceased  to 
maintain  its  own  poor,  and  separate  overseers  are  appointed  for  the  said 
twelve  townships,  the  said  paupers  are  settled  in  the  said  township  of 
Hunnington. 

If  the  court  should  be  of  opinion  that  the  said  paupers  were  settled  ia 
the  said  township  of  Hunnington,  the  order  of  sessions  was  to  be  cop- 
.firmed :  if  not,  the  order  of  sessions  to  be  quashed. 

F.  V,  Lee  in  support  of  the  order  of  sessions.  The  question  is  whether 
JRegina  v.  Tipton^  3  Q.  B.  215,  decides  this  case.  There  the  pauper  was 
born  a  bastard,  in  the  workhouse ;  and  stat.  54  G.  3,  c.  .170,  s.  3,  pre- 
vented her  acquiring  a  settlement  in  Halesowen  townsbip>  where  the  workr 
house  was  situate.  Here  the  pauper  had  a  clear  settlement  in  that  part  of 
the  parish  of  Halesowen  which  now  forms  the  appellant  township.  In 
Bex  \  Oakmerej  5  B.  &  Aid.  775,  which  is  cited  in  Regma  v.  llpton^  3 
Q.  B.  215,  the  facts  suppo^d  to  create  a  settlepaent,  in  Oakmere  occurred 
.when  it  was  extraparochial,  and  therefore  not  a  place  in  which  pauper^ 
could  be  settled.  Here  the  settlement  was  acquired  in  a  township  formp 
jng  part  of  the  parish  of  ^Halesowen,  but  entitled,  as  it  now  ap-  r*^^/* 
pears,  to  have  overseers  of  its  own.  The  importance  of  this  dis-  ^ 
tinction  appears  from  the  judgment  of  Lord  Diinbcan,  C.  J.,  in  Rex  v. 
OUbury,  4  A.  &  £.  167,  where  he  cites  the  language  of  Abbott,  C.  J., 
in  Roc  V.  Oakmerej  5  B.  &  Aid.  775.  [Lord  Denman,  C.  J.  The  real 
question  in  Rex  v.  OUUmry^  4  A,  &  £.  .167,  turned  upon  an  unreasonable 
Attempt  to  fix  the  township  of  Oldbury  with  liability  by  way  of  estoppel, 
because  an  order  had  been  acquiesced  in  by  the  parish  of  Halesowen  her 
fore  Oldbury  became  a  separate  district,  Williams,  J.,  referred  to  R$9 
r.  Saighhn  on  the  KUj  2  B.  &  Aid.  162.]  Tbat  case  difiers  from  th# 
present.  There  the  pauper's  original  settlement  was  extinguished  by  bis 
Acquiring  one  in  Qloverstone :  but  Qloverstone  then  ceased  to  exist  as  a 
township ;  no  overseer  could  be  appointed  for  it ;  and  there  was  no  pe»r 
ton  to  whom  an. order  of  justices  could  be  directed.  Rex  v.  Crawland^ 
8  B.  &  C.  711,  and  Rex  v.  Merevall^  Burr.  S.  C.  661,  which  may  be  rer 
ferred  to,  turned  iipon  points  .which  do  not  properly  arise  in  this  case.  (9 
Megina  v.  Tf/rfon,  3  Q.  B.  215,  the  coun  relied  upon  the  precise  words  ;q( 
9tat.  54  G.  3,  c.  170,  s«  3,  enacting  that,  where  any  person  shall  be  bom 
in  a  workhouse,  such  person  shall,  for  the  purpose  of  settlement,  (^b^ 
deemed  and.  taken  to  be  bon   in  the  district,  parish,  township  or  hamlet| 
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•by  whom  the  mother  of  such  person  was  sent  to,  and  on  whose  acconiit 
the  mother  of  such  person  was  received  and  maintained  in  such  house.'* 
Thatf  in  strictness,  was  the  parish  of  Halesowen.  Where  a  district  con- 
sists of  vills,  each  of  which  may  have  its  own  overseers,  the  right  to  a  set- 

^9771  ^^^^^^'^^  ^°  ^^^^  ^^  ^^^  ^^''^  attaches  ^retrospectively  from  the 
-*  time  when  overseers  are  actually  appointed.  [Coleridge,  J. 
The  argument  for  th^  appellants  would  show  that  there  can  be  no  right  of 
settlement  in  any  of  these  townships  of  an  earlier  date  than  1832  or  1834.] 
That  is  the  consequence. 

Corbet^  contrd.  RegifM  v.  Ttp/on,  3  Q.  B.  215,  was  not  argued  merely 
on  the  construction  of  stat.  54  G.  3,  c.  170 ;  nor  was  the  question  put  oh 
that  ground  only  in  the  judgment  of  the  court.  The  principle  on  which 
that  decision  mainly  rests,  and  which  governs  the  present  case,  is,  that  a 
-settlement  can  depend  only  upon  the  state  of  things  which  existed  when 
the  settlement  was  gained.  The  more  recent  arrangements  cannot  relate 
back  in  the  manner  contended  for.    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  principle  we  acted  upon  in  Regina  v.  Tip* 
ion^  3  Q.  B  215,  must  decide  this  case.  In  Rexv,  Saigkton  on  the  HUl^ 
^  B.  &  Aid.  162,  this  court  decided  that,  although  the  settlement  in  th^ 
last  place  of  residence  was  extinct  by  the  destruction  of  the  township^ 
that  did  not  prevent  the  extinction  of  the  settlement  previously  acquired; 
and  so,  here,  though  the  pauper  can  no  longer  be  settled  in  Halesowen,  it 
is  impossible  to  say,  without  overruling  former  cases,  that  she  can  bd 
settled  in  any  of  the  townships  into  which  the  parish  has  lately  been  di^ 
▼ided.  In  Rex  v.  Oldbury^  4  A.  &  E.  167,  I  perhaps  relied  too  much  oft 
JRex  V.  Oakmere^  5  B.  &  Aid.  775.  The  argument  of  Abbott,  C.  J.^ 
there  may  be  too  subtle.  He  says :  « this  is  not  like  the  case  of  a  modem 
•o^f^l  appointment  of  overseers  *to  places  that  formerly  had  no  such 
^  officers ;  because  all  such  places  must  have  been  vills  from  timd 
immemorial,  and  consequently  under  a  legal  obligation  to  maintain  theit 
poor,  and  possessing  a  legal  right  to  the  appointment  of  officers,  and  hf 
6uch  appointment  to  remove  persons  under  the  same  circumstances  at 
other  townships  or  parishes  might  do."  But,  supposing  it  correct  to  say 
that  the  places  must  have  been  vills  from  time  immemorial,  it  may  b€ 
questioned  whether  the  right  to  an  appointment  of  officers  is  sufficient  fbf 
the  argument,  unless  officers  were  actually  created.  In  the  present  case^ 
whatever  inconvenience  may  follow,  I  am  of  opinion  that  jio  settlement 
tan  be  claimed  in  Hunnington. 

'  Williams,  J.  This  question  was  decided  by  a  deliberate  judgment  of 
the  court  in  Regina  v,  Tipton^  3  Q.  B.  215.  There  we  held  that  the  set* 
tlement,  whether  acquired  locally  in  the  township  of  the  borough  of 
Halesowen  or  in  any  oiher  of  the  townships,  was  in  fact  a  settlement  in 
the  parish,  and  could  not,  after  the  subdivision,  be  referred  to  one  of  th# 
townships  in  particular. 
I    Coleridge.  J.  If  .the  matter  were  now  open,  I  should  wish  to  hear# 
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more  fully  argued :  but  we  cannot  support  this  order  of  sesnons  withoitt 

overruling  Regina  v.  T^on,  3  Q.  B.  215.    I  therefore  think  that  it  mu^ 

be  quashed. 

WiGHTMAK,  J.  There  is  some  diflerence  in  circumstances;  but  thB 

principle  of  that  case  and  of  this  is  the  same. 

Order  of  sessions  quashed,  (a)  . 

(a)  Another  case,  Regina  v,  T%e  InhdbUania  of  Halaowen,  was  decided  at  the  Bame 
time  withoat  argament,  as  ondistiiigaishable  from  this. 


•The  QUEEN  v.  THOMAS  BAMBER,  the  Younger.       [•279 

(In  Error.) 

On  indictment  (November,  1842)  for  non-repair  of  a  highway,  alleging  liability  ratio^e 
tenars,  it  appeared  by  special  verdict:  Thai  defendant  held  lands  adjoining  the  sei^; 
that  an  ancient  highway  had  passed  over  the  said  lands,  and  that  from  time  imme- 
morial, except  as  aAer  mentioned,  defendant  and  those  whose  estate,  dx.,  had  r^ 
stored  and  repaired  so  much  of  the  way  as  passed  over  the  said  lands :  that  the  sea 
had  from  time  to  time  encroached  upon  the  said  highway,  so  that  a  portion  of  the 
land  over  which  il  went  was  covered  by  the  sea  and  impassable,  wherefore  defend- 
ant and  his  predecessors  had  from  time  to  time  gradually  removed  the  said  highway, 
and  appropriated  other  parts  of  the  lands  for  the  site  thereof,  so  that  the  public  had 
the  uninterrupted  use  of  it ;  and  that  the  said  road  had  always  been  repaired  by  de- 
fendant and  his  predecessors  as  or  in  lieu  of  so  much  of  the  said  ancient  highway 
that  the  portion  of  way  now  alleged  to  be  out  of  repair  was  part  of  the  said  ancient 
highway  so  passing  over  the  said  lands  and  used  by  the  public  as  aforesaid,  though 
passing  over  a  different  part  of  such  lands  from  that  formerly  occupied  by  the  road 
and  since  by  the  sea :  that  in  March  1842  (before  the  preferring  of  the  indictmfuQ 
the  sea  encroached  upon  the  part  of  said  road  now  complained  of  as  out  of  repair^ 
and  rendered  it  ruinous,  &C.,  as  in  the  indictment  stated,  and  that  defendant  has  net 
restored  the  same,  but  a  portion  thereof  has,  ever  since  the  said  month  of  March,  ht^d 
the  earth  and  soil  washed  away,  and  is  thereby  made  impassable :  that  the  residua 
thereby  became,  and  is,  too  narrow  for  passage,  and  now  stands  at  the  edge  of  a  pre- 
cipitous bank  seventy  feet  deep,  and  forming  an  angle  of  forty-five  degrees  to  the 
horizon :  and  that  it  would  cost  a  very  great  sum  of  money  to  make  a  road  over  tfate 
space  last  occupied  by  the  said  highway. 

Beiij  that  defendant's  liability  had  ceased:  and,  the  quarter  sessions  having  given 
judgment  for  the  crown  upon  the  special  verdict,  this  court  reversed  the  judgment.  * 

* 

E&ROR  from  the  Lancashire  quarter  sessions. 

The  record  set  forth  an  indictment  (November,  1842)  charging  that, 
from  time  wfiereof,&c.,  there  was  and  yet  is  a  common  and  public  highway 
leading  from  the  hamlet  and  village  of  Blackpool  in,  £lc.,  towards  and 
unto  the  hamlet  and  village  of  Bispham  with  Norbreck  in,  &c.,  used  for 
and  by  all  the  liege  subjects,  &c.,  with  their  horses,  carts  and  carriages, 
&c. ;  and  that  a  certain  part  of  the  said  highway,  situate  in  the  township 
of  Layton  with  Warbreck  in  the  county  of  Lancaster,  commencing  at  a 
certain  gate  in  the  said  road  there  abutting,  &c.,  and  extending  from 
'thence  in  a  southerly  direction  within  the  said  township  of  Layton,  &o.) 
*tof  the  space  of  131  yards  and  being  of  ihe  lepgtb,  &c.,  and  of  Uib 
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1)nadth)  &C.,  on  the  1st  day  of  June,  1842^  fcc.,  was  and  yet  is  very 
^^01     i^^^^'^i  broken  and  in  great  decay  *for  want  of  due  restoration, 

'^  reparation  and  amendment  of  the  same,  so  that  the  liege  subjeett, 
Ac  ;  to  the  great  damage  and  common  nuisance,  &c. :  and  that  defend- 
ant, by  reason  of  his  tenure  of  certain  lands  and  tenements  situate  in  the 
said  township,  called  the  Gyn,  ought  to  restore,  repair  and  amend  that 
part  of  the  highway  aforesaid,  so  as  aforesaid  beiug  ruinous,  &c.,  when 
and  so  often  as  there  should  and  might  be  occasion  ;  and  that  he  had  not 
repaired.  Plea,  not  guilty.  The  record  then  stated  that  the  indictment 
was  tried  at  the  Preston  sessions,  and  the  following  special  verdict  found. 
«  That,  from  time  whereof,"  &c.,  <<  there  have  been,  and  still  are  (ex- 
cept and  subject  as  hereinafter 'mentioned,)  certain  ancient  lands  and  tene- 
ments situate  in  the  township  of  Layton  with  Warbreck  aforesaid  in  the 
county  of  Lancaster  aforesaid,  called  the  Gyn,  being  the  same  lands  and 
tenements  in  the  said  indictment  mentioned,  and  by  reason  of  the  same 
Thomas  Bamber  the  younger's  tenure  whereof  it  is  by  the  same  indict- 
ment supposed  that  he  the  said  T.  B.  the  younger  ought  to  restore,  repair 
and  amend  the  said  part  of  the  said  highway  so  being  ruinous,  broken 
and  in  decay  as  aforesaid :  and  the  same  ancient  lands  and  tenements 
have  during  all  the  time  aforesaid  belonged  unto  and  been  holden  bj  the 
same  T.  B.  the  younger,  and  those  whose  estate  he  now  hath,  and  at  the 
taking  of  the  said  indictment  had,  of  and  in  the  same,  and  still  belong  to 
:and  are  holden  by  the  same  T.  B.  the  younger  (except  and  subject  as 
faereinbefore  mentioned :)  but  that  the  same  township  of  Layton  with 
Warbreck  adjoins  to  the  sea  coast  and  is  liable  to  encroachments  by  the 
sea ;  and  that  the  sea  has,  from  time  within  living  memory,  made  encroach- 
ments in  and  upon  the  said  ancient  lands  and  tenements,  and  carried 
*29l1     ^^^y  ^^^  ^'^  ^^'^^  CBvih  of  the  same,  so  that  part  of  the  space 

-'  anciently  occupied  by  the  said  ancient  la^ds  and  tenements  was 
at  the  time  of  the  taking  of  the  said  indictment,  and  now  is,  occupied  by 
the  sea :  And  that  there  was  from  time  immemorial,  and  now  is,  (except 
and  subject  as  hereinafter  mentioned,)  a  certain  ancient  common  and 
"public  highway  leading  and  used  as  in  the  said  indictment  mentioned, 
and  part  whereof  passed  and  passes  over  the  said  ancient  lands  and  tene- 
ments :  and  that  from  time  immemorial  (subject  and  except  as  aforesaid 
iind  as  hereinafter  mentioned)  the  same  T.  B.  the  younger,  and  all 
those  whose  estate  he  now  hath,  and  at  the  taking  of  the  saici  indictroeftt 
had,  of  and  in  the  said  ancient  lands  and  tenements,  have  restored,  re- 
"paired  and  amended,  and  ought  of  right  to  have  restored,  repaired  and 
amended,  and  he  the  said  T.  B.  the  younger  ought  now  to  repair  ana 
amend,  so  much  of  the  same  highway  as  passed  or  passes  over  the  said 
ancient  lands  and  tenements:  And  that  the  encroachments  of  the  sea  have, 
within  living  memory,  from  time  to  time  extended  unto  and  over  the  said 
.ancient  highway, so  that  a  ponion  of  the  land  over  which  the  said  ancieUt 
highway  went  now  is,  and  at  the  Ume  of  the  taking  of  the  said  indictment 


was/ covered  bytbe  eea  and  imj^alsabte;  wherefore  Itiose  whose  estates 
the  same  T.  B.  the  youngeriiDW  baft  a?  aforesaid  bare  from  thne  to  time 
gradually  reaooved  the  saiae  anoieot  hi^way,  and  appYOpriated  otheir 
parts  of  the  said  ancient  lands  and  tenements  for  the  site  thereof,  so  as  to( 
keep  the  same  along  but  on  the  landward  side  of  the  sea  coast,  and  so 
that  the  public  have  had  the  uninterrupted  use  of  a  road  for  the  purposet 
of  the  said  ancient  highway :  and  that  the  same  road  hath  always  heW 
repaired  by  the  *same  T.  B»tbe  younger,  and  thosewhose  estate  r»oQn 
be  hath  as  aforesaid,  as  or  in  lieu  of  so  much  of  die  said  ancient  '- 
highway :  And  that  the  said  part  of  the  said  common  and  public  highways 
mentioned  in  the  said  indictment,  supposed  thereby  to  be  ruinous,  broken  and 
in  decay,  was,  at  the  time  when  the  same  is  by  the  same  indictment  sup- 
posed to  be  ruinous,  broken  and  in  decay,  and  still  is,  part  of  the  said' 
ancient  highway  so  going  and  passing  over  the  said  ancient  lands  and 
tenements  called  the  Gyn,  andiised  by  the  public  aforesaid,  though  goings 
and  passing  overadifierent  part  of  the  same  ancient  lands  and  tenements 
from  that  formerly  occupied  by  any  part  of  the  said  ancient  road,  and  noW»^ 
occupied  by  the  sea  as  aforesaid:  And  that  in  the  month  of  March  last 
the  sea  made  an  encroachment  in  and  upon  the  same  part  of  the  said* 
common  and  public  highway  so  supposed  by  the  said  indictment  to  be* 
ruinous,  broken  and  in  decay,  and  washed  and  carried  away  large  quan** 
titles  of  the  earth  and  soil  thereof ;  and  that  the  same  part  of  ihe  said' 
Common  and  public  highway  thereby  then  and  there  became  and  was,' 
and  ever  since  hath  been,  uneven  and  very  ruinous,  broken  and  in  great 
decay  for  want  of  due  restoration,  reparation  and  amendment  of  the  same,' 
so  that  the  liege  subjects,"  &c.,  <<  during  the  time  last  aforesaid  could  not 
go,  return,"  &c.  <<  with  their  horses,  carts,  and  carriages  along  and  over 
the  same  highway  as  they  ought,"  &c., «« in  manner  and  form  as  in  the* 
said  indictment  specified :  And  that  the  same  T.  B.  the  younger  hath  not' 
restored  the  same ;  but  that  a  portion  of  the  same  part  of  the  said  high« 
way  now  has,  and  ever  since  the  said  month  of  March  last  bad,  the  earth 
and  soil  thereof  washed  away  by  the  sea,  and  was  and  is  thereby  made- 
impassable  ;  and  the  ^residue  of  the  said  road  thereby  became  r«ooq 
and  was,  and  is,  too  narrow  for  passa^,  and  was  made  to  stand,  '- 
and  now  stands,  at  the  edge  of  a  precipitous  bank  of  the  depth  of  seventy 
feet  or  thereabouts,  and  shelving  down  to  the  sea  at  an  angle  to  the  hori- 
8on  of  forty-five  degrees  or  thereabouts:  and  it  would  cost  a  very  great 
sum  of  money  to  make  a  passable  road' over  the  same  space  that  was  oc<* 
cupied  by  sucn  road  up  to  the  month  of  March  last.  But  whether  upon 
the  whole  matter,"  &c.,  ('the  said  T.  B.  the  younger  is  guilty,"  &c. 

The  record  then  stated  a  judgment  of  the  Court  of  Quarter  Sessions  that 
the  said  T.  B.  the  younger  was  guilty  of  the  misdemeanor^,  &c.,  and  that 
kis  fine  was  set  and  assessed  at  Is.,  &c.  And  on  this  judgment  error  was^ 
assigned,  on  the  grounds  that  the  indictment  was  not  sufficient  in  law  to 
warrant  the  judgment,  Au;.,  dr  to  convict  him  of  the  misdemeanors,  &c.  r 
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tbat  on  estoinatibn  of  the  premises  it  does  not  manifestly  appear  that  the 
said  T.  B.  the  younger  was  or  is  guilty,  &€.,  but,  on  the  contrary,  it  ap^ 
pears  that  he  was  not  nor  is  guilty,  &c. :  and  that  judgment  was  given 
against  him,  whereas  he  ought  to  have  been  acquitted.  Joinder  in  error. 
CowUngy  for  the  plaintiff  in  error,  defendant  below.  It  is  difficult  to 
collect  from  the  verdict  what  particular  liability  is  ascribed  to  the  defend* 
^tit:  but  the  statements,  even  on  the  view  most  adverse  to  him,  do  not 
warrant  the  judgment  First:  the  indictment  charges  non-repair  of  an 
immemorial  highway:  but  the  verdict  shows  that  no  ancient  highway 
existed,  or  at  all  events  that  the  original  line  of  highways  did  not  exist,  at 
^f25U1     ^^  ^^^^  ^^  ^^^  alleged  nonfeasance.    Secondly,  the  verdict  *does 

-'  not  show  any  neglect  of  the  alleged  liability  by  tenure.  The  de- 
fendant is  charged  as  liable  to  restore,  repair  and  amend  a  certain  line  of 
highway  described  in  the  indictment :  but  the  case  proved  is,  not  that  he 
has  been  bound  to  repair  and  has  fonnerly  repaired,  but  that  he  has,  from 
time  to  time,  provided  a  new  line  of  way  as  the  sea  has  encroached  upon 
the  old.  The  indictment  is  not  framed  upon  that  liability ;  and,  if  it  were, 
the  verdict  does  not  show  that  the  defendant  may  not  have  given  the.pub- 
lie  a  passage  through  some  other  part  of  his  lands  than  that  lately  rendered 
impassable.  The  liability  on  which  this  judgment  must  be  founded  is  not 
that  which  attaches  to  a  proprietor  bound  to  repair  ratione  tenurae.  That 
relates  only  to  surface  damage ;  here  the  defendant  is  called  upon  to  re 
store  sea  banks,  a  duty  which  in  general  is  incumbent  on  the  level,  and 
perhaps  would  have  been  so  under  the  circumstances  here  stated,  even  if 
an  individual  had  been  bound  to  the  ordinary  repair  of  such  banks :  Bex 
V.  The  Commissioners  of  Sewers  for  Essex^  1  B.  &  C.  477,  484.  lo 
Begina  v.  Patd^  2  M.  &  Rob.  307,  parishioners  were  indicted  for  non- 
repair of  a  highway  which  ran  along  the  top  of  a  quay  on  the  sea  shore: 
liart  of  the  quay  had  been  washed  away  by  the  sea,  leaving  a  gap  which 
broke  ofi*  the  communication ;  and  the  defendants  were  indicted  for  not 
restoring  this.  Maule,  J.,  after  commenting  upon  the  nature  of  the 
alleged  highway,  said :  <<  Whatever  might  be  the  duty  of  the  parish  as  to 
a  road  so  in  existence  and  requiring  repair,  I  do  not  think  they  are  de- 
fiiulters  on  this  evidence.  The  interruption  of  the  passage  is  not  from  the 
4^20^1     vant  of  repair,  but  from  the  sea  having  washed  away  *the  wall  or 

-'  embankment,  and  there  is  no  longer  any  thing  for  them  to  repair. 
I  do  not  think  they  are  liable  to  rebuild  tiie  wall."  And  the  defendants 
were  acquitted.     That  is  substantially  that  same  case  as  the  present. 

BaineSy  contra.  As  to  the  first  objection :  the  highway  is  stated  in  the 
indictment  to  be  immemorial,  but  such  an  averment  is  unnecessary; 
note  (4)  to  Rexy.  Sloughton^  2  Wros.  Saund.  158  a,  6th  ed. ;  and  there 
was  no  need  to  prove  it.  <<  In  criminal  cases  it  is  sufficient  for  the  prose- 
cutor to  prove  so  much  of  the  charge  as  constitutes  an  offi^nce  punishable; 
by  law ;''  Rex  v.  HoUingberry^  4  B.  &  C.  329:  and  this  is  exemplified  in 
JSex  V.  Jones,  2  B.  &  Ad.  611.    The  liability  to  repair  a  road  may  be  im  • 
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memorial^  though  the  road  in  respect  of  which  the  liability  is  enforced 
may  not  be  so.  If  a  proprietor,  bound  ratione  tennrtt  to  repair,  has  changed 
the  line  of  road  for  his  own  advantage,  the  condition  on  which  he. holds 
bis  land  remains.  But  in  fact  the  ancient  highway  may  be  said,  in  this 
case,  to  continue ;  for  «<  a  highway  may  be  changed  by  the  act  of  God ; 
and  therefore  it  hath  been  holden,  that  if  a  water  which  has  been  an  ancient 
highway,  by  degrees  change  its  course,  and  go  over  different  ground  from 
that  whereon  it  used  to  run,  yet  the  highway  continues  in  the  new  channel, 
in  the  same  manner  as  in  the  old ;"  2  Hawk.  P.  C.  154,  (7th  ed.)  B.  1, 
c.  76,  s.  4.  This  case  differs  from  Regina  v.  Pauly  2  M.  &  Rob.  307. 
Here  the  defendant  was  chargeable  under  the  grant  by  which  he  held ; 
and  moreover,  by  the  situation  of  the  lands,  whict^  are  described  as  ad- 
joining the  sea,  and  liable  to  its  ^encroachments,  he  was  the  per-  r^oo^ 
son  bound,  prima  facie,  to  protect  the  land  against  the  operation  *• 
of  the  waves,  and,  if  for  want  of  such  protection  a  road  had  been  washed 
»way,  to  restore  it  Rex  v.  The  Commissioners  of  Sewers  for  Essex^  1  B. 
k  C.  477,  and  the  authorities  their  cited  for  the  defendants,  Com.  Dig., 
Sewers  (E.  3,)  and  2  Bla.  Comm.  262,  tend  to  show  that  such  is  the  de- 
fendant's liability,  resulting  from  the  situation  of  his  lands,  unless  he  can 
allege  any  extraordinary  circumstance  in  excuse.  [Wightman,  J.  There 
is  no  allegation  on  the  record  that  his  duty  is  to  keep  the  sea  out.]  The 
lituation  of  the  lands  is  described  ;  and  the  verdict  states  it  to  have  been 
the  defendant's  duty  to  restore,  repair  and  amend  so  much  of  the  highway 
IS  passed  over  them.  [Coleridge,  J.  Are  not  you  asserting  a  different 
kind  of  prescriptive  liability  from  that  stated  in  the  indictment ;  to  repair, 
not  a  particular  highway,  but  a  highway  in  some  direction  or  other,  as 
taried  by  the  action  of  the  sea,  and,  if  the  line  is  altered,  to  repair  the 
new  line  ?]  The  condition  imposed  on  the  defendant  when  he  took  his 
land  was  to  preserve  the  right  of  passage,  and  not  suffer  it  to  be  impaired 
by  his  default.  [Coleridge,  J.  Suppose  all  his  own  land  were  washed 
away ;  would  he  be  bound  to  find  a  passage  in  another  person's  land  ? 
You  are  dealing  with  a  prescription,  as  to  which  the  law  is  strict.  Wight- 
MAN,  J.  What  do  you  say  the  defendant  is  at  this  time  bound  to  do  ?] 
'  To  replace  the  old  road.  [Wightman,  J.  Do  you  say  he  must  set  out' 
a  new  portion,  or  restore  what  has  been  washed  away  ?]  He  is  bound  to 
restore  the  road.  [Coleridge,  J.  The  verdict  does  not  show  that  he  has 
not  set  out  a  new  line.]  The  facts  do  not  lead  *to  that  inference.  r»oo7 
It  would  be  unjust  that  the  defendant  should  retain  the  lands  and  *- 
be  relieved  from  the  burden. 

CowUngj  in  reply.    It  would  be  hard,  on  the  other  hand,  if  he  were 
held  subject  to  the  burden,  when  all  the  land  was  washed  away ;  and  the' 
ai'gument  for  the  crown  must  go  to  that  extent.    (He  was  then  stopped 
hy  the  court.) 

.  Lord  Denman,  C.  J.  I  think  the  defendant  below  is  entitled  to  judg-i 
l^ent    .Both  the  ropd  which  the  defendant  b  charged  with  liability  to 
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•npair,  and  the  land  over  which  it  passeS)  are  wadied  away  bj  the  seal 
Te  restore  the  road,  as  he  is  required  to  do^  he  mast  create  a  part  of  the 
<arth  anew.  I  do  not  rely  much  upon  the  argument  that  the  ancient  Ime 
of  highway  has  been  removed.  Bat  here  all  the  materials  of  which  a 
road  could  be  made  have  been  swept  away  by  the  act  of  God.  Under 
those  circumstances  can  the  defendant  be  liable  for  not  repairing  the  road  ? 
We  want  an  authority  for  such  a  proposition ;  and  none  has  been  found. 
.   WiLLiAMSy  Coleridge,  and  Wightmak ,  Js.,  concurred. 

Judgment  reversed. 


•288]  •OLLIVANT  v.  BAYLEY. 

Plaintiff  was  the  patentee  and  maniifaetarer  of  a  patent  machine  for  printing  in  two 
colours.  Defendant  saw  the  machine  on  plaintiff's  premises,  and  ordered  one,  plain* 
tiff  undertaking  by  a  written  memorandum  to  make  him  *'a  two  colour  printing  ma* 
chine  on  my  patent  principle."  In  an  action  for  the  price,  defendant  excused  himself 
-  from  liability  on  the  ground  that  the  machine  had  been  found  useless  for  printing  in 
two  colours. 

The  judge,  in  summing  np,  told  the  jury  that,  if  the  machine  described  was  a  known, 
ascertained  article,  ordered  by  the  defendant,  he  was  liable,  whether  it  answered  his 
purpose  or  not ;  but  that,  if  it  was  not  a  known,  ascertained  article,  and  defendant 
had  merely  ordered,  and  plaintiff  agreed  to  supply,  a  machine  for  printing  two 
colours,  defendant  was  not  liable  unless  the  instrument  was  reasonably  fit  for  the 
purpose. 

Held,  a  proper  direction ;  and,  the  juiy  having  found  for  the  plaintiff  under  it,  this 
court  refused  to  disturb  the  verdict. 

9 

Assumpsit  for  goods  sold  and  delivered,  for  work,  labour  and  materials, 
and  on  an  account  stated.  Pleas:  Non-assumpsit  except  as  to  20/. ;  and 
a  payment  into  court  of  20/.,  which  plaintiff  aecepted.  On  the  trial,  be* 
fore  Cresswell,  J.,  at  the  last  summer  assizes  at  Liverpool,  the  following 
facts  appeared. 
.  The  plaintiff  was  the  patentee  and  manufacturer  of  a  two  colour  printing 
machine,  which  was  called  <<  Ollivant's  Patent  Printing  Machine."  The 
defendant,  a  cotton  printer,  called  at  the  plaintiff's  premises,  and  said  he 
wanted  a  two  colour  machine  with  shafting,  &c. ;  an  estimate  was  sent 
lam  the  next  day ;  and  he  afterwards  called  again  at  the  plaintiff's  and 
ordered  a  two  colour  machine  on  the  plaintiff's  patent  principle,  but  de* 
sired  to  have  it  stronger  than  one  he  had  seen  at  the  plaintiff's  shop.  The 
plaintiff  gave  him  the  following  memorandum  in  writing.  <<  I  undertake 
to  make  you  a  two  colour  printing  machine  on  my  patent  principle," 
(stating  dimensions  and  prices:)  <<of  course  it  is  understood  that  you  do 
the  masonry,"  &c.  The  machine  was  put  up  on  the  defendant's  premises, 
but  failed,  the  colours  running  into  each  other  and  spoiling  the  work. 
The  defendant's  witnesses  stated  that,  for  this  reason,  it  was  of  no  use  aa. 
•smi  ^  ^^^  colour  printing  machine,  and  that  *^the  defect  was  insepa- 
'     rable  from  a  machine  constructed  as  those  of  the  plaintiff  were. 
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Chanter  v.  Hapkins^  4  M.  &  W.  399,  was  relied  upon  for  the  plaintiflT. 
The  learned  judge,  in  summing  up,  told  the  jury  that,  « if  the  patent  two 
colour  printing  machine  was  a  known,  ascertained  article,  the  defendant, 
having  ordered  one,  must  pay  for  it,  whether  it  answered  his  purpose  of 
not;  but  that,  if  it  was  not  a  known,  ascertained  article,  and  the  defendant 
ordered  a  machine  for  printing  two  colour?,  and  the  plaintiff  undertook  to' 
supply  it,  he  could  not  recover  the  price  unless  the  machine  supplied  wa^ 
reasonably  fit  for  the  purpose  for  which  it  was  ordered."  As  to  the  ap- 
paratus connected  with  the  machine,  he  left  it  to  the  jury  to  say  whether 
it  was  constructed  according  to  the  defendant's  directions,  and  whether  it 
was  reasonably  fit  for  the  purpose  for  which  it  was  ordered.  The  jury 
found  for  the  plaintiff. 

Wortley^  in  this  term,(a)  moved  for  a  rule  to  show  cause  why  a  ncMT 
trial  should  not  be  had,  on  the  ground  of  misdirection.     It  was  held,  in 
Chanter  v.  Hopkins^  4  M.  &  W.  399,  that,  if  a  purchaser  has  ordered  a 
known  article,  specifically  pointed  out  by  him,  he  takes  it  on  his  own' 
risk;  but  there  evidence  appeared,  which  is  not  found  in  the  present 
case,  that  the  purchaser  knew  the  nature  of  the  article  which  he  ordered: 
here  the  utmost  proof  on  that  subject  was  that  the  machine  had  been 
openly  exhibited  on  the  plaintiff's  premises,  and  seen  there  by  the  defend 
ant.    It  did  not  appear  that  he  had  ever  seen  it  tried.    This  case  comes 
within  the  principle  of  Brown  •v.  Edginglonj  2  Man.  &  G.  279.      r#QQft. 
[Lord  Denmah,  C.  J.   There  the  plaintiff  was  entitled  to  say  that     ■- 
he  did  not  receive  the  thing  he  contracted  for.]    That  is  so  here.    [Wicm^' 
MABT,  J.   The  defendant  had  OUivant's  patent  two  colour  machine.]    Ac- 
cording to  the  argument  for  the  plaintiff,  if  a  man  obtains  a  patent,  a  pur- 
chaser of  the  article  is  liable,  whether  it  answers  the  purpose  or  not. 
TiNDAL,  C.  J.,  said,  in  Brown  y.  Edgington^  2  Man.  &  G.  279:  «If 
appears  to  me  to  be  a  distinction  well  founded,  both  in  reason  and  on  autho- 
rity, that  if  a  party  purchases  an  article  upon  his  own  judgment,  he  cannof 
afterwards  hold  the  vendor  responsible,  on  the  ground  that  the  article  turns 
out  to  be  unfit  for  the  purpose  for  which  it  was  required  ;  but  if  he  relies 
upon  the  judgment  of  the  seller,  and  informs  him  of  the  use  to  which  the 
article  is  to  be  applied,  it  seems  to  me  the  transaction  carries  with  it  an 
implied  warranty,  that  the  thing  shall  be  fit  and  proper  for  the  purpose  foe 
whkrh  it  was  designed."    The  defendant  there  was  not  the  manufacturer ; 
here  the  plaintiff  is  manufacturer  and  inventor.    In  Sffiepherd  v.  PyhuSy  3 
Man.  &  G.  868,  (see  p.  879,)  the  doctrine  «« that  in  every  contract  of  sal^ 
.  there  is  an  implied  warranty,  that  the  article  sold  is  reasonably  fit  for  the 
use  for  which  it  purports  to  be  designed"  was  fully  recognised ;  and  the 
implication  was  held  to  arise,  though  there  was  an  express  contract  in 
writing.     The  general  doctrine,  which  must  govern  this  case,  was  laid 

(a)  NoTember  4th.    Before  Lord  Denman,  C.  J.,  Williams,  Colerid^,  and  Wight 
man,  is. 
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down  by  Best,  C.  J.,  in  Jones  y.  Bright^  5  Bing.  533.(a)  «If  a  man  sells 
an  article,  he  thereby  warrants  that  it  is  merchantable, — that  it  is  fit  for 
some  purpose."    « If  he  sells  it  for  a  particular  purpose,  he  thereby  war- 

•QQi  1  ^^^^  ^*  ^*  ^^^  *^^  purpose."  "  Reference  has  been  made  to  •cases 
^  on  warranties  of  horses:"  «no  prudence  can  ^ard  against  latent 
defects  in  a  horse;  but  by  providing  proper  materials,  a  merchant  may 
guard  against  defects  in  manufactured  articles ;  as  he  who  manufactures 
copper  may,  by  due  care,  prevent  the  introduction  of  too  much  oxygen: 
and  ihis  distinction  explains  the  case  of  Blttett  v.  Osborne^  1  Stark.  N.  P. 
C.  384,  in  which  Lord  Ellenborough  held,  that  the  defendant"  (plain- 
tiff,) <  who  had  sold  a  bowsprit,  was  not  responsible  for  a  failure  arising 
out  of  a  latent  defect  in  the  timber."  [Wightman,  J.  The  plaintiff's 
undertaking  here  is,  expressly,  "  to  make  you  a  two  colour  printing  ma- 
chine on  my  patent  principle."]  Still  the  contract  is,  substantially,  to 
supply  an  instrument  which  shall  be  reasonably  fit  for  printing  in  two 
colours.  [Wightman,  J.  You  contend  that,  if  the  principle  is  not  really 
adapted  to  the  purpose,  he  must  send  something  not  according  to  the 
principle.]  The  plaintiff  undertakes  that  the  article  provided  on  the  prin- 
ciple of  his  patent  shall  be  useful  for  the  purpose  of  printing  in  two  colours. 
At  least  he  is  to  send  something  which  will  so  print.  It  can  make  no  dif- 
ference that  the  article  is  the  subject  of  a  patent ;  the  purchaser  cannot  be 
liable  merely  on  that  account  to  pay,  whether  the  article  be  useful  or  not 
[Lord  Denman,  C.  J.  He  may  have  taken  that  risk  upon  himself,  in 
ordering  the  particular  article.  He  may  be  supposed  to  have  examined* 
tt]  The  defendant  must  be  taken  to  have  relied  upon  the  skill  of  the 
plaintiff,  not  on  his  own  knowledge.  Our.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court     Ai\er 
•2Q21     **^^^"g  ^^^  direction  of  the  learned  •judge  to  the  jury,  his  lordship 
^     said  :  We  think  this  direction  was  right ;  and  my  brother  Cbess- 
WELL  is  satisfied  with  the  verdict :  therefore  there  will  be  no  rule. 

Rule  refused 

(a)  See  Sutton  v.  Temple,  12  M.  d&  W.  5S. 


< 


WOOD  V.  CONNOP. 

Assumpsit  oa  a  bill  of  exchange,  alleged  to  be  endorsed  by  defendant  to  plaintifT. 

Plea,  that  the  bill  was  endorsed  by  defendant  in  blank,  and  by  him  delivered  to  C.  for 
the  special  purpose  that  C.  should  get  it  discounted  for  defendant,  and  for  no  other 

r  purpose;  that  defeiidant  received  no  consideration  from  C;  that  C.  got  the  bill  dis- 
counted by  plaintifl  and  W.  jointly,  who  delivered  the  money,  being  their  joint  money, 
to  C,  as  the  consideration  for  the  delivery  of  the  bill  to  them  by  C;  that  C.  delivered 
Ihe  bill  to  them  jointly,  and  not  to  plaintiff  solely,  or  with  the  intention  of  giving  him 
a  separate  right  of  action ;  that  defendant  received  no  consideration  from  plaintiff 
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solely;  and  that  the  oDiy  consideration  received  by  defendant  and  C^  or  either  of 
them,  was  the  said  joint  discoant. 
HM  bad  on  general  demurrer. 

Assumpsit  on  a  bill  of  exchange,  made  by  defendant  on  1st  November, 
1841,  directed  to  H.  A.  Wells,  payable  to  defendant's  order,  for  500/., 
three  months  after  date,  (which  period  had  elapsed,)  endorsed  by  defendant 
to  plaintiff,  and  not  paid  by  Wells  when  due.(a) 

Plea :  that  the  bill  of  exchange,  after  the  same  had  been  drawn  by  de- 
fendant as  in  the  declaration  mentioned,  and  also  after  the  same  had  been 
accepted  by  Wells,  and  before  the  same  had  become  due  or  payable,  to 
wit  1st  November,  1841,  was  endorsed  by  defendant  in  blank,  and  was 
then,  on  the  same  day  and  year  aforesaid,  delivered  by  defendant,  so  en- 
dorsed in  blank,  to  a  certain  person,  to  wit  one  W.  W.  Chandler,  for  a 
special  purpose,  to  wit  that  the  last  mentioned  person  should  obtain  for 
defendant  the  discount  of  the  bill,  and  get  it  discounted  for  defendant,  and 
for  no  other  ^purpose  whatsoever.  That  the  said  person  did  not  r*QQo 
give  to  defendant,  nor  has  defendant  ever  received  from  the  said  ^ 
person,  any  value  or  consideration  whatever  for  the  endorsement  and  de- 
livery to  him  of  the  bill.  That  afterwards,  and  before  the  bill  became 
due,  to  wit  on,  &c.,  the  said  person  did,  in  pursuance  and  performance  of 
the  said  special  purpose,  apply  to  and  request  plaintiff  to  discount  the  bill 
for  defendant:  that  plaintiff,  upon  such  application  and  request,  to  wit  on, 
flu^.,  did,  jointly  with  a  certain  other  person,  to  wit  one  Williams,  and  not 
otherwise,  discount  the  bill ;  and  they,  the  plaintiff  and  Williams,  then 
advanced  and  delivered  to  the  said  person,  for  the  use  of  defendant,  a 
certain  large  sum,  &c.,  to  wit  200/.,  being  the  joint  money  of  plaintiff  and 
Williams,  as  the  consideration  for  the  delivery  to  them  of  the  bill  by  the 
laid  person  to  whom  the  same  was  so  delivered  so  endorsed  in  blank  by 
defendant  as  aforesaid.  And  the  same  person  then,  to  wit  on,  &c.,  in 
consideration  of  the  said  joint  discount  and  advance,  delivered  the  bill  to 
plaintiff  and  Williams  jointly,  and  not  to  plaintiff  solely  or  alone,  or  with 
the  intention  of  vesting  in  him  a  sole,  separate  and  exclusive  right  of 
action  on  the  bill,  severally  and  apart  from  Williams.  That  plaintiff ' 
never  gave,  nor  has  defendant  ever  received  of  or  from  plaintiff,  solely, 
any  consideration  or  value  whatever  for  the  endorsement  or  delivery  to 
him  of  the  bill ;  and  that  the  only  consideration  or  value  which  defendant 
and  the  said  person  to  whom  he  the  defendant  so  delivered  the  bill  so  en- 
dorsed in  blank,  as  aforesaid,  or  either  of  them,  has  ever  received  for  the 
endorsement  or  delivery  of  the  bill,  was  the  said  joint  discount  in  advance 
of  money  by  plaintiff  and  Williams,  as  in  the  plea  aforesaid.     Verification. 

^Demurrer,  assigning  for  cause  that,  although  plaintiff  has  de-     rmnaA 
dared  as  sole  endorsee  of  the  bill,  and  not  upon  an  endorsement     ^ 
I       hereof  made  to  plaintiff  and  Williams,  or  any  other  person,  jointly,  yet 

f(ja)  There  were  two  other  counts,  to  which  defendant  pleaded,  and  the  plea  was  de- 
narred  Uk    The  defendant's  counsel  abandoned  this  plea  on  the  argament 
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defendant  hath  not  posttively  traversed  or  denied  such  endorsement  to 
plaintifT,  but  hath  specially  pleaded  that  the  bill  was  endorsed  by  defend* 
ant  in  blank,  and  delivered  by  defendant  to  the  person,  &c.,  to  wit  W, 
W.  Chandler,  and  that  the  bill,  so  endorsed  in  blank,  was  delivered  by 
such  person  to  plaintiff  and  Williams  jointly,  and  not  to  plaintiff  solelj  or 
alone,  or  with  the  intention  of  investing  in  him  a  sole,  separate  and  ex* 
elusive  right  of  action  on  the  bill  severally  and  apart  from  Williams :  and 
such  plea  amounts  in  law  to  a  mere  denial  of  the  endorsement  and  de- 
livery of  the  bill  to  plaintiff  as  the  sole  endorsee  thereof,  and  ought  to 
have  been  pleaded  as  such,  and  to  have  concluded  to  the  country.  Also 
for  that  the  plea  amounts  to,  and  is,  an  argumentative  traverse  or  denial 
of  the  endorsement  alleged  in  the  declaration,  and  ought,  therefore,  to 
have  concluded  to  the  country.  Also  for  that  defendant  should  have 
stated  and  shown  that  the  endorsement  and  delivery  of  the  bill,  as  in  the 
plea  mentioned  and  described,  are  the  endorsement  and  delivery  men* 
tioned  in  the  declaration*  Also  for  that  the  plea  does  not  suflSciently  deny, 
or  confess  and  avoid,  the  matter  alleged,  and  is  argumentative,  uncertain 
and  contradictory,  and  shows  no  colourable  right  of  action  in  plaintiff  in 
respect  thereof. 

Joinder  in  demurrer. 

W.  H,  WcUsoTij  for  the  plaintiff.  First,  the  plea  does  not  meet  the  cause 
of  action  stated  in  the  declaration.  It  is  quite  consistent  with  the  plea  that 
•M^il     *^®  plaintiff  may  be  *the  sole  endorsee.     The  mere  delivery  of  a 

,  -'  bill,  endorsed  generally,  to  any  party,  makes  him  endorsee  of  the 
last  endorser :  and  a  party,  by  suing  on  such  a  bill,  shows  himself  to  b« 
such  endorsee ;  Ord  v.  Porialy  3  Campb.  239.  Illegality  in  the  obtaining 
of  the  bill,  if  properly  shown,  would  be  an  answer;  so  would  want  of  con 
sideration,  if  specially  set  forth ;  but  here  the  plaintiff  may  have  given 
legal  consideration  to  Williams,  or  have  become  agent  for  Williams,  so 
far  as  the  latter  is  interested.  Secondly,  even  if  the  defence  be  good,  it 
amounts  to  a  denial  that  the  plaintiff  is  endorsee,  and  is  therefore  bad  on 
the  ground  specially  assigned;  Marsian  v.  ^Uen^  8  M.  &  W.  494 ;(a) 
Ado.ms  V.  Jones,  12  A.  &  £.  455. 

Erie  J  contra.  First,  as  to  the  merits.  If,  as  is  suggested,  the  plaintiff 
took  the  bill  in  the  character  of  endorsee  from  Williams,  or  (if  that  can  be) 
from  Williams  and  himself,  that  is  proper  matter  for  a  replication.  The 
plea,  prim&  facie,  negatives  the  endorsement  to  the  plaintiff.  In  Mams 
▼.  Jonety  12  A.  &  £.  455,  the  court  said :  «« A  bill  may  be  endorsed  ta  a 
party  in  two  ways ;  either  by  a  special  endorsement,  making  it  payable  to 
that  party ;  or  by  a  blank  endorsement,  and  delivery  to  that  party.  In  the 
latter  way^  at  all  events,  if  not  in  the  former,  the  bill  must  be  delivered  to 
the  party  as  endorseey  in  order  to  constitute  an  endorsement  to  him.  But 
this  plea  avers  that  the  bill  was  endorsed  in  blank,  and  delivered  to  the 
plaintiff,  not  as  endorsee,^  but  a&  agent  only  for  another  to  whom  he  was  to 

(a)  aaa  i%et  v.  Cm$f/IM,  aait,  p^  81. 
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deliver  it,  and  who  was  the  real  endorsee.  We  think,  therefore,  that  it  is 
a  cooslructive  ^denial  that  the  bill  was  endorsed  to  the  plaintiff."  [•oofi 
An  ianocent  discounter  woald  undoubtedly  acquire  a  title,  as  en-  ^ 
donee,  by  the  delivery  of  a  bill  endorsed  in  blank ;  Goodman  y.  Harvey^ 
4  A.  &  £.  870.  But  here  the  plaintiff  alone  is  not  the  discounter.  [  Wight- 
man,  J.  Suppose  the  plea  had  stated  the  value  to  have  been  given  by 
Williams  only.]  In  that  case  the  plaintiff*)s  title  would  have  been  ne^- 
tived.  An  allegation  that  defendant  endorsed  to  plaintiff  is  not  satisfied 
by  proofs  that  defendant  endorsed  to  J.  S.  who  endorsed  to  plaintiff. 
[WiGBTMAN,  J.  Are  not  you  confounding  special  with  general  endorse- 
ments?] At  any  rate  a  delivery  to  the  plaintiff  as  endorsee  must  be 
alleged  in  such  a  case.  That  was  done  in  Arhouin  v.  Anderson^  1  Q.  B. 
498.  Secondly,  though  this  matter  might  have  been  shown  under  a  de» 
nial  of  the  endorsement,  it  does  not  follow  that  it  may  not  l>e  specially  set 
forth  as  matter  of  law. 

Lord  Deiiman,  C.  J.  You  need  not  argue  the  question  of  form ;  for  w^ 
are  against  you  on  the  general  question.    The  plea  shows  no  defence. 

Williams,  Coleridge,  and  Wightmak,  Js.,  concurred. 

Judgment  for  the  plaintiff. 


•TORRENCE  v.  GIBBINS.  [•297 

To  A  declaration  complaining  that  defendant  debauched  J.,  being  daughter  and  servant 
of  plaiotiff,  and  alleging  damage  by  loss  of  service,  defendant  pleaded  that  J.  was  not 
the  servant  of  plain  tiff. 

fieA/a  good  plea,  on  special  demorrer  assigning  for  camse  that  the  plea  amounted  to  not 
gnilty. 

Declaratiok  for  that  defendant,  to  wit  on,  &c.,  and  on  divers  other 
days,  Jtc,  debauched  Josephine  Amelia  Torrence,  the  daughter  of  plain- 
tiff,  «^  who  during  all  the  time  aforesaid  was,  and  still  is,  the  servant  of 
the  plaintiff;"  whereby  she  became  pregnant,  till  she  was  delivered,  &c. 
special  damage  for  loss  of  service,  expenses,  &c.(a) 

Plea.  <<  That  the  said  J.  A.  Torrence  was  not  the  servant  of  the  plain- 
tiff, in  manner  and  form,"  &c. 

Demurrer,  assigning  for  causes  that  the  plea  is  argumentative  and  in-t 
Miflicient  in  tnis,  to  wit  that  defendant,  instead  of  simply  pleading  that  he 
IS  not  guilty  of  the  grievances  set  forth  in  the  declaration,  hath  denied  the 
same  in  a  circuitous  and  argumentative  manner,  by  alleging  that  the  said 
J.  A.  T.  was  not  the  servant  of  plaintiff;  for,  if  J.  A.  T.  was  not  the  ser* 
rant  of  plaintiff,  defendant  could  not  be  guilty  of  the  grievance  set  forth 
in  the  declaration ;  and  for  that  the  plea  amounts  to  not  guilty,  and  ought 
to  have  been  pleaded  in  that  form. 

(a)  The  recital  of  the  summons  did  not  sute  the  form  of  action :  there  was  no  «i  d 
u  the  body  of  the  declaration. 

Q 
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Joinder  in  demurrer. 

Jltherton  for  the  plaintiff*.  The  fact  of  the  service  would  be  put  in  issue 
by  a  plea  of  not  guilty.  Such  a  plea  puts  the  <<  wrongful  act"  in  issue ; 
R.  Hii.  4  W.  4,  Pleadings  in  particular  actions,  IV.  1,  5  B.  &  Ad.  ix. ; 
^nno-y  ^^^  ^^9  either  *the  act  or  that  which  constitutes  its  wrongfulness. 
-'  In  trover,  not  guilty  denies  the  conversion  only,  not  the  title ;  in 
an  action  for  obstructing  a  right  of  way,  the  obstruction  only,  not  the  right: 
but  in  an  action  for  a  nuisance  it  denies  « that  the  defendant  carried  on 
the  alleged -trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation." 
[Lord  D£NMAN,  C.  J.  There  is  no  illegality  if  there  be  no  annoyance.] 
Then  to  which  class  does  this  action  belong.^  If  there  be  no  illegality  in- 
dependently of  some  particular  fact,  that  fact  is  put  in  issue.  The  meri 
seduction  of  the  daughter  is,  legally  speaking,  no  injury.  It  is  not  like  a 
trespass  to  the  person  of  the  plaintiff,  which  prima  facie  is  an  injury.  It 
may  be  that,  if  the  relation  could  have  been  formally  alleged  by  way  of 
induc'ement,  the  plea  of  not  guilty  would  have  admitted  it :  that  is  so  in 
trover.  But  here  the  form  of  the  declaration  makes  the  relation  the  gist 
of  the  complaint.  The  whole  action  depends  upon  the  resulting  damage, 
to  which  the  relation  is  essential.  The  case  resembles  Sutherland  v. 
Pratt^  11  M.  &  W.  296.  [Lord  Denman,  C.  J.  There,  unless  the  con- 
tract was  made  with  the  plaintiflf,  the  alleged  contract  was  not  proved.] 

Byks^  Serjt.,  contra.  The  relation  is,  in  effect,  mere  inducement.  The 
case  is  the  same  as  if  the  declaration  commenced  by  reciting  that  the  plain- 
tifT^s  daughter  was  his  servant.  The  analogy  of  an  action  for  obstructing 
a  right  of  way  applies.  In  Tavemer  v.  Little^  6  New  Ca.  678,  a  declara- 
tion in  trespass  alleged  that  defendant  was  possessed  of  a  cart  and  horse, 
and  complained  of  injury  done  by  negligent  driving  of  them:  and  it  was 

*29<)1  ^^'^  ^^  *^^^  gu^'ty  admitted  that  the  cart  and  horse  were  in  de- 
^  fendant's  possession.  That  decision  was  acted  on  in  Hart  v. 
Crowley,  12  A.  &  £.  378.  It  is  not  true  that  the  wrongfulness  of  the  act 
is  put  in  issue  by  not  guilty :  Frankum  v.  The  Earl  of  Falmouth^  2  A.  & 
E.  452,  decides  the  contrary.  Holloway  v.  Mell,  7  C.  &  P.  528,  is  the 
only  authority  to  be  found  in  favour  of  the  plaintiff:  that  was  merely  a 
decision  at  nisi  prius ;  and  the  verdict  there  prevented  the  question  from 
being  raised  in  banc,  as  the  jury  affirmed  the  service.  In  an  action  for 
criminal  conversation  not  guilty  would  not  put  the  marriage  in  issue. 

Atherton  in  reply.  No  attempt  has  been  made  to  get  rid  of  the  dis- 
tinction suggested  between  cases  where  the  act  is  a  prima  facie  cause  of 
action  and  those  where  the  damage  arising  from  a  particular  relation  is  the 
very  gist  of  the  action.  That  distinction  explains  all  the  authorities  cited 
on  the  other  side.  Thus  the  obstruction  of  a  way  is  prima  facie  an  injury. 
But  there  is  no  legal  injury  in  seduction  unless  the  relation  of  servant 
exist.  [Coleridge,  J.  In  an  action  for  words  injurious  only  in  respect  of 
the  plainiiff 's  trade,  not  guilty  does  not  put  the  trade  in  issue.]  The  ex* 
ample  stated  in  the  general  rule  as  to  an  action  for  nuisance  applies. 
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Lord  Denman,  C.  J.  It  seems  to  me  that  the  example  is  rather  agams^ 
you.  No  one  can  complain  of  an  act  that  is  not  ofiensive  at  all.  But, 
besides,  the  owner  is  the  only  person  who  can  complain ;  his  ownership 
is  essential  to  the  righ't  of  action ;  yet  that  is  not  traversed  *by  rmofirx 
not  guilty.  So  here  the  seduction  injures  the  plaintiflT  because  he  ^ 
is  the  master  of  the  party  seduced :  and  the  same  rule  must  be  applied. 

Williams,  J.,  concurred. 

CoLE&iDGE,  J.  I  am  of  the  same  opinion.  I  may  mention  that  Mr. 
Justice  LiTTLEDALE,  before  the  new  rules,  considered  the  service  to  be  a 
necessary  result  of  the  residence  of  the  daughter  with  the  father.  He 
once,  in  an  undefended  cause  (a)  in  which  I  was  counsel,  where  the 
residence  was  proved,  held  it  unnecessary  to  give  evidence  of  acts  of 
service.    . 

WiGHTMAK,  J.,  concurred.  Judgment  for  defendant. 

(a)  Maunder  t.  Venn,  Moo.  6t  M.  823. 


The  QUEEN  v.  The  Inhabitants  of  WESTHOUGHTON. 

Kodce  of  appeal  against  an  order  of  removal  described  the  order  by  its  contents,  but 
did  not  state  the  names  of  the  removing  justices.  On  the  trial  of  the  appeal  this 
was  argued  as  a  preliminary  objection;  and  the  sessions,  without  further 'hearing; 
confirmed  the  order,  subject  to  the  opinion  of  this  court  on  a  case,  which  submitted, 
as  the  point  for  decision,  whether  the  notice  was  defective  for  the  reason  above  men* 
tioned ;  directing  that,  if  this  court  held  the  notice  good,  the  case  should  be  sent 
back  to  the  sessions,  to  be  heard  on  the  merits. 

This  court  overruled  the  objection  without  argument,  and  allowed  the  case  to  go  back 
to  the  sessions. 

On  appeal  against  an  order  of  two  justices  removing  William  Rams- 
dale,  bis  wife  and  their  children,  from  the  township  of  Pennington  in  the 
county  of  Lancaster  to  the  township  of  Westhoughton  in  the  same  county, 
the  sessions  confirmed  the  order  on  a  preliminary  ^objection  to  r»oQ| 
the  notice  of  appeal,  subject  to  the  opinion  of  this  court  on  a  *- 
special  case. 

This  case  set  forth  the  order  of  removal,  signed  and  sealed  by  two  jus- 
tices of  the  county,  and  the  notice  of  appeal,  which  stated  that  the  over- 
seers of  Westhoughton  intended  to  prosecute  and  try  an  appeal  <<  against 
an  order  dated  the  27th  day  of  January,  1842,  under  the  hands  and  seals 
of  two  of  her  majesty's  justices  of  the  peace  in  and  for  the  county  of 
Lancaster,  for  the  removal  of  William  Ramsdale,"  &c.,  (describing  the 
paupers)  <*  from  and  out  of,"  &c.  The  notice  did  not  mention  either  of 
the  removing  justices  by  name.  It  proceeded  to  state  several  grounds  of 
appeal,  impeaching  the  order  on  the  merits. 

The  case,  after  stating  that  the  appeal  came  on  for  trial  and  an  objec 
tion  was  taken  to  the  service  of  notice,  and  overruled,  proceeded  aa 
follows 
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« It  was  then  objected  by  the  respondent  township  that  the  notice  of 
appeal  did  not  sufficiently  point  to  the  order  appealed  against,  inasmuch 
as  the  names  of  the  justices  alleged  to  hare  made  the  order  so  appealed 
against  were  not  inserted  in  the  notice  of  appeal ;  that  the  names  of  such 
justices  (if  any  there  were)  ought  to  have  been  inserted  in  such  notice  of 
appeal ;  and  that  the  omission  to  do  so  by  the  appellants  was  a  defect  which 
prevented  the  court  from  entertaining  or  trying  the  appeal.  On  this  ob- 
jection the  Court  of  Quarter  Sessions  dismissed  the  appeal  and  confirmed 
the  order  said  to  be  appealed  against,  subject  to  the  decision  of  the  Court 
of  Queen's  Bench.  The  question  for  the  opinion  of  the  court  is,  whether 
the  notice  of  the  grounds  of  appeal  was  defective  because  it  did  not  state 
*%21  ^^^  names  of  the  two  justices  who  made  the  order  of  ^removal. 
^  If  the  notice  of  appeal  was  not  defective,  then  the  case  is  to  be 
sent  back  to  the  sessions  to  be  heard  on  the  merits." 

BaineSf  who  appeared  in  support  of  the  order  of  sessions,  contended 
that,  according  to  the  intimation  lately  given  by  this  court  (a),  parties  could 
not  be  heard  upon  a  case  which  reserved  the  final  determination,  in  a 
particular  event,  to  the  sessions.  [Lord  Denman,  C.  J.  We  have  oh* 
jected  to  taking  upon  ourselves  part  of  the  duty  of  a  court  of  quarter 
sessions  and  then  sending  the  case  back  to  them :  and  we  do  not  wish  to 
encourage  the  practice  of  requesting  us  to  do  so.(i)  But  here  the  sessions 
have  asked  us  whether  a  notice  of  appeal  is  sufficient  if  it  does  not  men- 
tion the  removing  justices  by  name.  The  objection  is  about  as  good  as 
if  they  had  complained  that  the  notice  did  not  say  what  manufiictory  the 
paper  came  from  on  which  the  order  was  drawn  up.]  It  must  be  admitted 
that  no  authority  has  been  found  for  such  an  objection. 

Wort  ley  and  J.  Pee/,  contra,  were  not  heard. 

Per  curiam.{c)  Case  to  go  back  to  the  sessions. 

(a)  See  JUgina  v.  7%e  Jtutieei  of  Kaieven,  8  Q.  B.  810»  and  the  eases  there  referred 
to,'  p.  815,  aod  notes  (d)  and  (g),  ibid.  Also,  Regina  v.  Worth,  4  Q.  B»  132, 13i,  note  (a). 

(b)  See  the  next  case. 

(c)  Lord  Denman,  C.  J.,  Pattesoo,  Williams,  and  Coleridge,  Js. 


•303]  •The  QUEEN  v.  The  Inhabitants  of  STOKE-UPON-TRENT. 

^nper  agreed  in  writing  to  work  for  B.  dc  Co.,  in  their  trade.  The  written  terms  werf» 
that  pauper  and  others  engaged  **to  serve  B.  it  Co.  from  11th  Novemt»er,  1815^  to 
llih  November,  1817,  at  prices,"  Ac;  **to  lose  no  time  on  our  own  account,  to  do 
our  work  well,  and  behave  ourselves  in  every  respect  as  good  servants."  On  the 
trial  of  an  appeal  raising  the  question  of  settlement  by  a  year's  service  under  sach 
hiring,  it  appeared  that  pauper  bad  occasionally  absented  himself  oa  holidays  during 
the  year. 

HMxh^t  a  witness  might  be  asked  whether  it  was  not  the  custom  of  persons  employed 
in  the  particular  trade,  under  contracts  like  that  of  the  pauper,  to  have  certain  koli* 
days  in  the  year,  and  the  Sundays  to  themselves. 

The  sessions  quashed  the  order,  subject  to  a  case*  in  which  it  was  stated  that  the  evi- 
dence had  been  rejected,  and  that,  if  this  court  held  it  admissible,  the  appeal  should 
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go  back  to  the  sessions  to  be  rebeard.    Tbis  coait  refased  to  send  the  case  baoky 
and  quAsbed  tbe  order  of  sessions. 

• 

On  appeal  against  an  order  of  two  justices,  removing  Benjamin  Till, 
his  wife  and  their  children,  from  the  township  or  parish  of  Stoke-apon- 
Trent  in  Staffordshire  to  tbe  parish,  township,  or  place  of  Trentham  in 
tbe  same  county,  the  sessions  (October,  1840}  quashed  the  order,  subject 
to  tbe  opinion  of  tbis  court  upon  tbe  following  case. 

The  pauper's  father  is  settled  in  tbe  parish  of  Trentham.  In  the  month 
of  November,  1815,  tbe  pauper  was  hired  by  and  served  Messrs.  Bourne 
and  Co.,  china  manufacturers  of  Trentham  in  tbe  respondent  parish,  from 
tbe  11th  day  of  November,  1815,  for  nearly  two  years.  After  the  pauper 
bad  been  in  tbe  service  some  time  be  signed  a  writing  in  a  book,  and 
which  was  also  signed  by  other  workmen  at  diflerent  times,  and  was  as 
follows. 

<«  Plate  and  dish  workers. — ^This  day,  agreed  with  Ralph  Bourne  to 
serve  Messrs.  Bourne,  Baker  and  Bourne  from  tbe  11th  day  of  November 
next  until  11th  November,  1817,  at  prices  good  out  of  oven  as  per  oppo- 
site side.  We  agree  to  lose  no  time  on  our  own  account,  to  do  our  work 
%rell,  and  behave  ourselves  in  every  respect  as  good  servants.  Witness 
our  bands,  10th  day  of  January,  1815." 

^Tfais  writing  was  signed  by  none  of  tbe  masters,  but  was  kept     rmonA 
always  in  their  custody.    On  the  opposite  side  of  the  book  was     ^ 
•  statement  of  tbe  prices  to  be  paid  for  tbe  making  of  the  plates  and  dishes 
•t  per  dozen. 

It  was  objected  on  tbe  part  of  the  respondents  that  tbe  above  writing 
was  not  a  valid  agreement,  because  it  was  not  stumped,  and  not  signed 
by  the  masters :  but  the  objection  was  overruled ;  and  the  writing  was 
read. 

On  the  part  of  the  respondents  evidence  was  offered  to  show  that  a 
vniversal  custom  prevailed  amongst  china  manufacturers  to  allow  holidays 
•t  certain  fixed  times  of  the  year  to  tbe  platers  and  disbers,  and  that  at 
those  times  tbe  latter  could,  notwithstanding  the  above  writing  in  tbe 
book,  absent  themselves  from  their  work  without  their  masters^  permission. 
This  evidence  was  objected  to  as  inadmissible,  and  was  rejected. 

Tbe  pauper  was  called  by  the  appellants,  and  proved  that  he  was  hired 
by  and  served  Messrs.  Bourne  and  Co.  for  nearly  two  years  from  11th  No* 
Tember,  1815,  as  a  plater ;  that  during  that  period  be  bad  his  Sundays  to 
bimself,  doing  no  work  on  those  days :  that  he  absented  himself  from  bis 
yrork  at  Easter  for  two  or  three  days,  and  at  tbe  wakes,  and  in  August; 
and  that  after  these  holidays  he  returned  to  his  work.  The  pauper  also 
proved  that  he  always  had  work  of  bis  masters'  that  he  might  have  done 
on  tbe  play  days. 

On  the  part  of  the  respondents  the  following  question  was  asked  lbs 
pauper.  «  At  the  time  of  tbe  hiring  or  signing  the  book,  was  any  thing 
nid  as  to  the  holidays  or  Sundays  that  you  were  to  have  for  yoursdf/' 
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This  question  was  objected  to  as  being  a  contradiction  of  the  terms  of  Ae 
writing  in  the  book.  Also  the  following  question.  <<  Is  it  the  custom  of 
•^O"!  P^''^'^^  employed  in  the  *trade  of  dish-makers  and  plate-makers 
^  under  such  a  contract  as  this  to  have  certain  holidays  in  the  course 
of  the  year,  and  the  Sundays  to  themselves?"  This  question  was  objected 
to  on  the  ground  that  evidence  of  the  custom  of  the  trade  was  inadmissible. 

The  objections  to  both  the  questions  were  allowed  by  the  court. 

The  questions  for  the  opinion  of  this  court  were:  1.  Whether  the 
writing  in  the  book  was  an  agreement  which  ought  to  have  been  received 
by  the  court.  2.  Whether,  under  the  circumstances  stated,  evidence  was 
admissible  to  show  a  universally  prevailing  custom  among  china  manu- 
facturers to  allow  platers  and  dishers  holidays  at  certain  fixed  times  in  the 
year.  3.  Whether  the  questions  above  stated  were,  or  either  of  them  was, 
admissible. 

If  this  court  should  be  of  opinion  that  the  writing  was  an  agreement 
that  ought  to  have  been  received,  and  that  the  evidence  of  the  custom  was 
inadmissible,  and  that  both  the  questions  were  improper,  then  the  order 
of  sessions  was  to  be  confirmed.  But  if  the  court  should  be  of  opinio^ 
that  the  written  evidence  ought  not  to  have  been  received,  or  that  the 
evidence  of  the  custom  was  admissible,  or  that  either  of  the  questions  was 
proper,  then  the  Court  of  Quarter  Sessions  were  to  rehear  the  appeal. 

Godson  and  Whiimorey  in  support  of  the  order  of  sessions.  First :  the 
•agreement  having  been  reduced  to  writing,  evidence  of  the  conversation 
which  passed  at  the  time  was  inadmissible.  Secondly  :{a)  evidence  of  a 
*^nf;i  ^supposed  general  custom  could  not  be  received  to  vary  a  written 
^  contract  so  express  in  its  language  as  this.  In  some  cases,  where 
the  hiring  was  in  very  general  terms,  the  custom  of  the  country  has  been 
considered  as,  impliedly,  forming  part  of  the  contract ;  Rex  v.  SL  JigntM^ 
Burr.  S.  C.  671 ;  Rex  v.  Birmingham^  1  Doug.  333:  and  this  implied  re- 
ference to  custom  is  sanctioned  in  Rex  v.  Horwick^  10  East,  489:  but  here 
the  contract  leaves  no  room  for  such  a  construction,  and  is  consistent  with 
the  supposition  that  the  master  may  not  have  consented  to  be  bound  by 
the  custom.  [Coleridge,  J.  If  absences  were  proved,  might  not  the  ses- 
sions receive  evidence  to  show  whether  they  were  from  custom  or  from 
exception  ?]  The  agreement  itself  must  be  looked  to.  The  evidence  that 
the  pauper  always  returned  after  his  holidays  and  continued  his  work 
appears  to  show  a  dispensation  with  the  service. 

F.  V,  Lee  and  E,  Yardleyj  contrd.  First,  if  there  was  no  valid  written 
agreement,  evidence  independent  of  the  matter  put  in  writing  was  admis* 
sible ;  and  here  the  written  agreement  was  not  binding,  for  want  of  mu- 
tuality. (The  further  argument  on  this  point  is  omitted,  as  the  judgment 
did  not  turn  upon  it.)  Secondly,  assuming  that  there  was  a  good  written 
agreement,  the  questions  proposed  were  admissible  in  explanation,  though 

(a)  The  other  points  raised  at  sessioos  were  mentioned,  but  not  insisted  upon  in  this 
arfoment. 
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it  would  have  been  otherwise  if  the  erideDce  to  be  iDtroduced  had  tended 
to  contradict  the  agreement  in  writing.  In  every  contract  of  hiring  there 
is  some  implied  exception,  which  does  not  prejudice  the  contract,  itself; 
and,  <<  though  an  instrument  appears,  on  its  fece,  to  be  the  sole  exposition 
of  the  intention  of  the  *^parties,  and  to  be  a  complete  instrument  rmofyf 
in  all  its  parts,  and  though,  in  general,  parol  evidence  is  inad-  *• 
missible  to  add  to  such  an  instrument,  yet  evidence  of  a  custom  regulating 
the  matter,  to  which  the  instrument  relates,  may  be  admitted  to  (annex 
iDcidents'(a)  to  it,  though  no  allusion  to  any  custom  be  made  in  the  writ- 
ing, provided  the  custom  be  not  inconsistent  with  it :"  2  Phill.  on  £v, 
764,  8th  ed.(6)  Here  it  did  not  appear,  when  the  question  was  put,  that 
the  answer  would  have  set  up  any  custom  inconsistent  with  the  written 
contract.  And,  the  fact  of  absences  from  the  service  being  proved,  the 
evidence  was  admissible  and  material,  to  give  the  true  character  to  such 
absences.  The  uhole  question,  whether  the  hiring  was  exceptive  or  not, 
might  have  turned  upon  it,  as  in  Regina  v.  Thre/dnghamj  7  A.  &  E.  866. 

LfOrd  Denman,  C.  J.,  (after  reading  the  questions  stated  at  the  end  of 
the  case.)  If  the  evidence  had  been  admitted,  it  might  have  shown  a 
custom  so  universal  that  no  workman  could  be  supposed  to  have  entered 
into  this  service  without  looking  to  it  as  part  of  the  contract.  And  the 
supposed  condition  is  not  inconsistent  with  the  written  agreement;  for 
that  is  merely  to  work  at  a  trade  from  November  11th,  1815,  to  Novem- 
ber 11th,  1817,  which  does  not  necessarily  bind  the  party  for  every  part 
of  the  whole  year.  The  evidence,  therefore,  might  have  been  receivable 
for  the  purpose  of  qualifying  the  contract.  The  sessions  have  requested 
us,  if  we  think  that  the  evidence  was  admissible,  or  either  of  the  questions 
proper,  to  direct  a  rehearing  of  •the  appeal:  but  we  do  not  ap-  r#oAa 
prove  of  this  manner  of  stating  a  case,  and  cannot  consent  to  send  *- 
the  matter  back  to  the  sessions.  The  order  was  made  as  long  ago  as 
1840;  and  the  other  points  might  probably  be  found  in  favour  of  the  party 
for  whom  we  now  decide.  The  sessions,  in  stating  the  case,  should  have 
added  a  provisional  finding  in  the  event  of  our  decision  being  one  way  or 
the  other.     The  rule  must  be  absolute  for  quashing  the  order  of  sessions. 

Pattesok,  J.  The  evidence  as  to  custom  would  probably  have  shown 
a  usage  so  general  that  the  contract  must  have  been  supposed  to  have 
reference  to  it.  If  the  terms  of  the  hiring  had  been  <«  to  serve  day  by 
day  from  the  11th  of  November  next  until  the  11th  of  November,  1817," 
the  evidence  would  have  been  contradictory;  but  that  is  not  the  case 
here ;  the  terms  of  hiring  are  quite  general. 

Williams,  J.  I  am  of  the  same  opinion.  The  agreement  contains  no 
stipulation  that  every  portion  of  the  time  shall  be  at  the  service  of  the  em- 
ployers, nor  any  express  provision  as  to  time.    If  it  had,  the  case  would 

(a)  HutUm  v.  Warren,  1  M.  d&  W.  466,  (8.  C,  Tyr.  6l  G.  646,)  is  cited. 
lb)  Sea  ToL  ii.  part  3,  c  7,  sects.  3, 4,  of  the  9th  edition. 
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have  been  different  The  principle  acted  upon  in  Rex  y,  Scammondeiif  3 
T.  R.  474,  and  Bex  v.  Lainden,  8  T.  R.  379,  applies  here ;  that  parol 
evidence  may  be  offered,  not  to  contradict  a  written  agreement,  but  to 
ascertain  an  independent  fact  explanatory  of  it. 

Coleridge,  J.  I  have  always  understood  that  general  usage  was  evi- 

mon(^^     dence  in  a  case  of  this  kind,  on  the  Aground  that  its  notoriety 

-'     makes  it  virtually  part  of  the  contract.    The  evidence  offered  here 

was  within  that  principle,  and  not  contradictory  to  the  written  agreement. 

Rule  absolute  for  quasbbg  the  order  of  sessions. 


The  QUEEN  v.  The  Inhabitants  of  CHARLBURY  and  WALCOTT. 
Reported,  3  Q.  B.  378. 

The  QUEEN  v.  The  Inhabitants  of  KINGSCLERE. 
Reported,  3  Q.  B.  388. 

•310]   •BOSANQUET  and  Othera  v.  WOODFORD  and  Others. 

A  certified  copy  from  the  Stamp  office  of  the  retom  filed  there  by  a  banking  cop^^tne^ 
ship,  under  stat  7  0. 4,  c.  46,  sa.  4,  6,  is  evidence,  under  sect.  6,  that  a  person  named 
in  sach  return  as  a  partner  was  so  at  the  time  of  the  Jurat,  thoni^h  it  be  not  proved 
that  such  return  was  delivered  at  the  Stamp  office  between  February  SSth  and  March 
S5th,  and  though  the  return  itself  contain  no  date  except  that  of  the  jurat,  which  is 
not  between  the  above  mentioned  days,  and  is  much  later  than  March  26th. 

The  return  was  sworn  to  before  Joseph  Lomer,  who  was  proved  to  be  a  magistrate  of 
Southampton,  but  the  words  of  the  jurat  were  only  "  Sworn  before  me  at  the  town  and 
county  of  Southampton,  9th  November,  1839.  Joseph  Lomer:"  not  farther  staling 
the  authority  to  administer  the  oath.    IhU  sufficient. 

Indgment  was  entered  up  by  a  banking  company  against  the  public  officer  of  another 
banking  company,  under  stat.  7  G.  4,  c.  46,  ss.  9,  12 ;  and  a  sci.  fa.  issued  for  the  pa^ 
pose  of  having  ezecntion,  under  sect  13,  against  individual  members.  One  of  the 
alleged  members  obtained  a  rule  nisi  for  setting  aside  the  warrant  of  attorney :  and 
the  court  thereupon  ordered  an  issue  to  be  tried,  upon  the  question,  among  others, 
whether  the  shareholders  of  the  latter  company  were  indebted  to  the  former  in  any 
and  what  sum.  Held,  that  the  defendants  on  such  issue  could  not  object  that  some 
parties  on  the  record  were  members  of  both  companies. 

The  plaintiflTs  were  the  trustees  of  The  London  and  Westminster  Bank. 
The  defendants  were  alleged,  on  the  proceeding's  afier-menttoned,  to  be 
shareholders  in  The  Southern  District  Bank.  The  latter  bank,  having  be- 
come indebted  to  The  London  and  Westminster  Bank,  gave,  by  their  pub 
lie  officer  (Graham,)  a  warrant  of  attorney  to  secure  such  debt.  Xlie 
Ix>ndon  and  Westminster  Bank  signed  judgment,  and  moved  in  this  couft 
for  a  scire  facias  against  the  defendant  Woodford  and  other  alleged  share- 
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liolders.(a)  Woodford|  on  Januaiy  ISth,  1842,  obtained  a  rale  to  show 
oause  why  the  judgment  and  warrant  of  attorney  should  not  be  set  aside, 
and  the  shareholders  of  The  Southern  I^strict  Bank,  viz.  (naming  those 
after-mentioned,)  permitted  to  defend  the  action.  This  court  made  a  rule 
(June  9th,  1842,)  the  material  part  of  which  is  as  follows. 

«Upon  reading,"  &c.  <<  It  is  ordered  that  an  issue  be  tried,  in  which 
issue  the  plaintifis  in  this  action  shall  *be  plaintifis,  and  the  said  r«o«« 
James  Woodford,  Ruth  Lacey,  George  King  Whitmarsh,  Henry  ^ 
Hills,  James  Young,  Jeremiah  Blake,  Thomas  Powell  and  Thomas  Graves 
dial!  be  the  defendants ;  such  issue  to  be  tried  at  the  next  assizes  to  be 
hoiden  for  the  county  of  Wilts ;  and  that  stich  issue  shall  be  for  the  pup- 
pose  of  trying  whether,  as  regards  the  said  J.  Woodford,"  &c.,  <<  or  any 
of  them,  any  company  or  partnership  called  The  Southern  District  Banking. 
Company  was  ever  constituted.  If  so,  whether  the  said  J.  Woodford,'^ 
&c.,  <<  or  any  of  them,  were  partners  in  the  said  company.  If  they  were, 
whether,  as  such,  they  are  indebted  to  The  London  and  Westminster 
Bank  in  any  and  what  sum.  And  that  all  costs  shall  abide  the  event  of 
the  said  issue  in  the  same  way  as  if  the  said  issue  was  an  action  of  tort 
and  that  if  the  plaintiffs  in  the  said  issue  succeed  judgment  shall  be  given  foi 
them  on  scire  facias :  and  that  all  prdceedings  on  scire  facias  be  stayed  in 
respect  of  any  defendant  that  succeeds:  and,  in  the  event  of  any  difler- 
ence  arising  respecting  the  said  issue,  then  that  the  same  be  settled  by  a 
judge  at  chambers."  The  rule  of  January  15th  to  be  enlarged  until  the 
issue  be  determined. 

The  plaintiffs  declared  accordingly  in  assumpsit,  stating,  by  w;ay  of  in 
duceraent,  that  plaintifis  and  others  carried  on  business  as  bankers  in 
London  under  the  style  of  the  The  London  and  Westminster  Bank,  and  that 
ft  question  arose  <<  whether,  as  regards  the  defendants  or  any  of  them, 
any  company  or  partnership  called  The  Southern  District  Banking  Company 
for  Hants,"  &c.,  <«  was  ever  constituted ;  and,  if  it  was,  whether  defendants, 
as  regards  the  said  London  and  Westminster  Bank,  were  partners  in  the  said 
company  ;  and,  if  they  were  such  partners,  whether  they  are  indebted  to 
the  said  bank."    Issues  were  raised  in  the  usual  form  on  these  questions^ 

*0n  the  trial,  before  Cresswell,  J.,  at  the  Wiltshire  Summer  as-  r*qi  a 
sizes,  1842,  the  plaintiffs,  in  order  to  prove  that  Ruth  Lacy  was  a  ^ 
partner  in  The  Southern  District  Banking  Company,  put  in  a  certified  copy, 
from  the  Stamp  office,  of  a  return  filed  there  on  behalf  of  the  company,  under 
Stat.  7  6.  4,  c.  46,  s.  4.,  setting  forth  (amcMig  other  particulars  required 
by  sched.  (A)  of  the  statute)  the  names  and  places  of  abode  of  the  part« 
ners.  The  jurat  was:  »« Sworn  before  me  at  the  town  and  county  of 
Southampton,  9th  November,  1839.    Joseph  Lomer."(6)  The  return  had 

(a)  Bee  stat.  7  O.  4,  c.  46,  ss.  9,  12, 13.  And,  as  to  the  practice,  Boionquei  v.  Rmu 
fird,  11  A.  &  E.  590;  Rantford  ▼.  Btmmquet,  3  Q,  B.  973:  Eardky  v.  Law,  13  A.  de 
£.902. 

(5)  Prior  returns,  the  last  sworn  March  8th,  1839,  were  put  in  as  aflfecting  other  da 
ftndantSy  and  objected  to,  bat  received.    See  the  judgment,  p.  918,  pott. 
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DO  other  date ;  nor  was  any  evidence  given  of  the  time  when  it  was  de- 
livered at  the  stamp  office  to  be  filed.  The  plaintifis  proved  that  Mr.  Liomer 
was  a  magistrate  of  Southampton  at  the  date  of  the  jurat.  Bompas^  Serjty 
for  the  defendants,  objected  that  the  certified  copy  could  not  be  evidence 
unless  it  were  proved  that  the  original  had  been  delivered  at  the  stamp 
office  within  the  time  prescribed  by  the  statute  ;(a)  and,  further,  that  the 
*Bl31  ^^^""^  ^^  °^^  *shown  by  the  jurat  to  have  been  verified  before 
a  person  having  jurisdiction.(fr)    The  evidence  was  received. 

It  appeared  that  two  of  the  defendants  were  partners  in  The  London  and 
Westminster  Bank ;  and  on  this  ground  it  was  contended  at  the  trial  that 
the  plaintiffs  could  not  have  a  verdict.  The  learned  judge  observed  that 
the  defendants  might  be  debtors  to  The  London  and  Westminster  Bank 
within  the  terms  of  the  issue,  although  the  fact  of  their  being  partners 
might  obstruct  the  plaintifis  in  proceeding  at  law  to  recover  the  debt:  and 
the  jury,  under  his  direction,  found  a  verdict  for  the  plaintifis. 

Bompagj  Serjt,  in  the  ensuing  term,  obtained  a  rule  to  Aovr  cause 
why  a  verdict  eliould  not  be  entered  for  the  defendants  (c)  on  the  last  ob* 
jection ;  or  new  trial  had  on  the  ground  of  improper  reception  of  evi- 
dence.    In  this  termed) 

Sir  W.  W.  Folkltj  solicitor-general,  Erk  and  Butt  showed  cause. 
As  to  the  copy  of  the  return :  it  came  properly  certified  from  the  Stamp 
office  ;  and  the  court  will  presume  that  it  was  deposited  there  at  the  right 

*^141     *^^^^'    '^^^  ^^^^  ^^^^  °^^  1'^  within  the  knowledge  of  the  plain- 

^     tiffs.     And  the  enactment  as  to  time  of  deposit  is  directory  only. 

It  is  for  the  public  benefit  that  the  deposit  should  be  made,  and  should  be 

efiectual ;  therefore,  even  if  the  return  should  have  delivered  in  too  late, 

(ai  Stat  7  G.  4,  c.  46,  s.  5,  enacts :  **  That  sach  account  or  return  shall  be  made  ont 
by  th«  secretary  or  other  person,  l>eing  one  of  the  public  officers  appointed  as  aforesaid, 
and  small  be  verified  by  the  oath  of  snch  secretary  or  other  public  officer,  taken  before 
any  justice  of  the  peace,  and  which  oath  any  justice  of  the  peace  is  hereby  anthorized 
and  empowered  to  administer ;  and  that  such  account  or  reinrn  shall,  between  the  88th 
day  01  February  and  the  85ih  day  of  March  in  every  year,  after  such  corporation  or 
coparth<rship  shall  be  formed,  be  in  like  manner  delivered  by  such  secretary  or  other 
public  L dicer  as  aforesaid,  to  the  commissioners  of  stamps,  to  be  filed  and  kept  in  the 
manner  and  for  the  purposes  as  hereinbefore  mentioned." 

Sect «  enacts :  **  That  a  copy  of  any  such  account  or  return  so  filed  or  kept  and 
registerea  at  the  Stamp  office,  as  by  this  act  is  directed,  and  which  copy  shall  be  certi- 
fied to  be  a  true  copy  under  the  hand  or  hands  of  one  or  more  of  the  commissioners 
of  stamps  for  the  time  being,  upon  proof  made  that  such  certificate  has  been  signed 
with  the  handwriting  of  the  person  or  persons  making  the  same,  and  whom  it  shall  not 
be  necessary  to  prove  to  be  a  commissioner  or  commissioners,  shall  in  all  proceedings, 
eivil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence  as  proof  of  ih« 
appointment  and  authority  of  the  public  officers  named  in  such  account  or  return,  and 
also  of  the  I'act  that  all  persons  named  therein  as  members  of  such  coporation  or  co 
partnership  were  members  thereof  at  the  date  of  such  account  or  return." 

(Z>)  Other  returns  were  objected  to  on  this  ground,  and  on  the  ground  first  stated* 

(r)  See  the  judgment,  p.  321,  post 

(ef)  The  argument  was  begun  November  8th  and  concluded  November  80th*  0* 
Ibre  X«ord  Ihsnman,  C.  J.,  Patteson,  WUliams,  and  Coleridge,  Js. 
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U  would  not  be  deemed  void.  This  view  of  the  case  is  favoured  by  scct^ 
18,  which,  in  case  of  neglect  «<  to  cause  such  account  or  return  to  be  re- 
newed yearly  and  every  year,  between  the  days  or  times  hereinbefore  ap- 
)iointed  for  that  purpose,"  imposes  a  penalty  on  companies  <<  for  each 
and  every  week  they  shall  so  neglect  to  make  such  account  and  return." 
The  actual  time  of  deposit  does  not  affect  the  merits  of  this  case ;  it  is 
sufficient  if  the  parties  named  were  partners  at  any  time  in  the  year  for 
which  the  return  was  made.  Sect.  6  directs  that  a  copy  of  the  return 
^  so  filed  or  kept  and  registered,"  not  <<  so  delivered,"  shall  be  evidence 
that  all  persons  named  therein  as  members  of  the  company  <<  were  mem- 
bers thereof  at  the  date  of  such  account  or  return."  The  form  in  sched. 
(A,)  referred  to  by  sect.  4,  contains  no  date  but  that  of  the  jurat.  Se- 
condly, the  objection  that  some  parties  are  both  plaintiffs  and  defend- 
ants is  removed  by  stat.  1  &  2  Vict.  c.  96,8.  l,(a)  passed  to  amend 
Stat.  7  G.  4,  c.  46.  And,  the  court  having  directed  an  issue  between  the 
present  parties,  it  cannot  now  be  contended  that  the  parties  are  not  proper 
ones.  The  question,  whether  The  Southern  District  Banking  Company 
were  indebted  to  The  London  and  Westminster  Bank,  is  not  affected  by 
the  fact  that  some  of  the  plaintiffs  are  partners  in  both:  the  debt,  which 
b  the  subject  of  inquiry,  does  not  the  less  exist. 

^BompaSy  Serjt.,  Crowder  and  Ogk,  contra.  The  return  could  not  ^^^^  ^ 
prove  any  persons  named  in  it  to  be  partners,  except  from  the  time  ** 
vhen  it  was  deposited.  Stat.  7  G.  4,  c.  46,  s.  18,  shows  how  material  that 
^me  is  considered  to  the  regularity  of  other  proceedings.  The  document 
filed  is  not  <<  a  copy  of"  <<  such  account  or  return  so  filed  or  kept  and  regis- 
tered" «  as  by  this  act  is  directed,"  unless  it  appear  to  have  been  deposited 
within  the  proper  period.  The  yearly  account  of  alterations  in  the  com- 
pany, a  form  of  which  is  given  in  sched.  (B,)  professes  to  state  the  changes 

since  the  <<  registry  of  the  said  corporation  or  copartnership  on  the 

day  of last,"  thus  treating  the  act  of  registration,  under  sect.  4,  or 

(which  is  the  same  thing)  the  depositing  of  the  annual  return  under  sect 
5,  as  that  from  which  the  return  dates.  The  words  <<  at  the  date  of  such 
account  or  return,"  at  the  end  .of  sect.  6,  cannot  mean  the  date  of  the 
jurat.  And,  whether  the  return  have  any  other  date  or  not,  there  should 
at  least  be  proof  when,  in  point  of  fact,  it  was  deposited.  The  question 
when  return  becomes  complete  is  important,  because  it  appears  by  Ex 
parte  PrescoUj  in  re  Phillips ^  Mont.  &  Chitt.  611,  and  Bawlineon  v.  JVti^ 
to//,(a)  that  the  return,  when  fully  made,  is  conclusive  against  those  whose 
names  appear  in  it,  till  the  next  year.  [Coleridge,  J.  Surely  the  instru- 
ment sent  in  becomes  legally  a  return  by  being  sworn  to ;  and,  if  so,  th^ 
date  of  the  jurat  is  the  date  of  the  return.  Otherwise,  if  three  weeks 
elapsed  between  the  jurat  and  the  deposit,  a  person  who  was  a  partner  at 

(a)  ContiDued  by  snbseqaeot  statutes,  and  made  perpetoal  by  stat  5  dc  6  Vict  e.  0% 
wktch  recites  all  the  previous  acts. 
(^;  Oi'xd  in  Hdnooodv.  Law,  7  M.  A  W.  104. 
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ttie  date  of  the  jurat  might  in  the  mean  time  eeaae  to  be  so ;  yet  the  retain 
*^lfi1     *^^^^^  prore  him  to  be  a  partner  down  to  the  time  when  it  was 

^  sent  in.  [Patteson,  J.  The  forms  in  schedules  (A)  and  (B)  do 
not  require  any  date  but  that  of  the  jurat.]  The  return  ought  properly  to 
be  verified  on  oath  and  deposited  on  the  same  day.  It  cannot  be  sup* 
posed  that  a  return  sworn  on  the  9th  of  November  is  the  returui  prescribed 
oy  the  act,  which  is  to  be  delivered  between  February  28th  and  March 
S5th.  The  plaintifis  say  that  the  act,  as  to  this,  is  directory  only ;  but, 
by  the  language  of  sect.  6,  the  proper  deposit  of  the  original  is  a  condi- 
tion  precedent  to  the  admissibility  of  a  copy  as  evidence.  Further,  the 
return  sworn  to  before  Mr.  Lomer  tit^  defective,  because  the  jurat  did 
not  show  authority  in  him  to  administer  the  oath:  Christie  v.  Unmnj  11 
A.  &  £.  373.(a)  Lastly,  the  jury  in  this  case  could  not  legally  find  that 
The  Southern  District  Banking  Company  was  indebted  to  The  London 
and  Westminster  Bank,  some  persons  being  partners  in  both  establish- 
ments :  Bosanquet  v.  Wray.  6  Taunt.  597.  It  is  no  sufficient  answer  that 
an  issue  on  this  point  was  directed  by  the  court.  The  issue  must  be  sub- 
ject to  rules  of  law.  In  De  Tastet  v.  Shaw^  1  B.  &  Aid.  664,  where  exe- 
cutors set  up  a  retainer,  under  a  covenant  made  by  the  testator  in  his 
lifetime  to  themselves  and  others,  his  partners,  for  the  payment  of  a  debt 
due  to  them,  the  court  said :  «« The  deed  upon  which  the  defendants  rely, 
does  not  show  any  debt  at  law.  But  it  was  contended  that  it  shows  a 
debt  in  equity,  and  that  a  court  of  law  ought  to  take  notice  of  such  a  deb' 
m'iy'Ti     ^^d  gi^'c  effect  to  it.     It  is  ^obvious,  however,  that  justice  can 

-'  not  be  administered  without  affording  the  plaintiff  an  opportunity 
of  controverting  the  amount  of  the  debt ;  and  the  only  mode  in  which  a 
fact  can  be  controverted  in  an  action  at  law,  viz.  by  taking  an  issue  to  be 
tried  by  a  jury,  is  impracticable  in  the  present  case ;  because  the  debt 
constitutes  an  item  in  a  partnership  account,  and  the  partnership  account 
must  be  taken  in  order  to  asfiertain  how  much  was  due  at  the  execution 
of  the  deed,  and  whether  the  sum  then  due  has  been  reduced  in  any  and 
what  degree  by  the  intermediate  gains  of  the  partnership  business.  Such 
an  account  cannot  be  taken  by  a  jury,  and  consequently  no  issue  could  be 
taken  on  the  debt  on  which  the  defendants  rely."  [Patteson,  J.  This 
point  was  known  to  the  parties,  and  must  have  been  under  the  considera* 
tion  of  the  court  before  the  issue  was  directed.]  Stat.  1  &  2  Vict.  c.  96, 
8.  1,  gives  power  to  any  member  of  a  banking  copartnership  to  sue  sucK 
copartnership  through  its  public  officer,  and  renders  him  liable  to  be  sue^ 
by  them  in  the  name  of  the  public  officer ;  and  it  provides  that  no  action 
shall  be  defeated  by  reason  of  the  plaintiflT  or  defendant  being  or  having 
been  a  member  of  the  said  copartnership.  But  that  applies  to  cases 
where  the  partner^ip  generally  is  plaintiff  or  defendant;  not  where 

(«)  Erie,  for  the  plaiDtiffs,  objected  that  this  was  not  a  point  mads  in  aoving  for  tkt 
nie. 
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lAningers  are  proceeding  by  scire  facias  against  an  individual  partner,  who, 
by  the  operation  of  this  statute,  if  it  had  the  effect  contended  for,  would 
lose  his  set-oflT.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  the  vacation  after  this  term,  (December  9th,) 
delivered  the  judgment  of  the  court. 

This  was  an  application  to  enter  a  verdict  for  the  ^defendants,  r*o|Q 
or  for  a  new  trial.  We  shall  consider  the  latter  branch  of  the  '- 
application  first.  It  arises  out  of  the  trial  of  certain  issues  directed  by  this 
court,  of  which  the  first  was,  whether,  as  regards  the  defendants  or  any  of 
them,  a  certain  company  called  The  Southern  District  Banking  Company 
was  ever  constituted :  and,  if  so,  secondly,  whether,  as  regards  The  Lon* 
don  and  Westminster  Bank  (the  plaintiffs,)  the  defendants  were  partners 
in  the  said  Southern  District  Banking  Company:  and,  if  so,  thirdly, 
whether  they  are  indebted  to  the  plaintiffs.  And  the  motion  is  made  in 
consequence  of  the  admission  of  certain  evidence  to  prove  the  affirmative 
of  the  second  issue.  That  evidence  was  the  return  of  shareholders,  &c., 
to  the  Stamp  office,  in  pursuance  of  stat  7  G.  4,  c.  46,  by  The  Southern 
District  Banking  Company.  And  the  question  is,  whether  those  returns 
were  made  in  conformity  to  the  provisions  of  that  act,  or  are  inadmissible 
by  reason  of  their  alleged  deviation  therefrom.  And  this,  of  course,  leads 
us  to  the  consideration  of  the  sections  of  the  act  on  which  this  question 
depends. 

We  would  premise,  however,  that  as  to  three  (the  number  received  ill 
evidence  according  to  the  learned  judge*s  notes)  the  main  objection  pre* 
vails :  as  to  two,  there  was  the  additional  objection  that  the  person  before 
whom  they  purported  to  have  been  sworn  did  not  describe  himself  in  the 
jurat  as  such  person  as  is  required  by  the  act  to  administer  the  oath.  We 
think,  however,  that  the  substance  of  the  transaction  is  that  the  party  veri- 
fying the  return  should  be  in  factj  duly  sworn,  and  that  therefore,  if  the 
party  who  administered  the  oath  really  had  jurisdiction,  those  two  returns 
(so  far  as  tkU  objection  is  concerned)  were  properly  received. 

*The  principal  object  of  the  act  in  question  was  to  extend  the  r«q|Q 
power  of  corporations  and  copartnerships,  under  certain  restrictions,  '' 
in  carrying  on  the  business  of  bankers.  Before  any  such  corporation  or  com* 
pany  shall  avail  themselves  of  the  benefit  of  the  act,  they  are  required  to  make 
a  return,  in  the  form  of  schedule  (A)  annexed  to  the  act,  wherein,  amongst 
other  particulars  therein  mentioned,  are  to  be  contained  <<  the  names  and 
places  of  abode  of  all  the  members  of  such  corporation  or  of  all  the 
partners  concerned  or  engaged  in  such  copartnership,  as  the  same  respec^ 
Hvely  shall  appear  on  the  books  of  such  corporation  or  copartnership.^^ 
It  is  then  provided  that  the  <<  amount  or  return  shall  be  delivered  to  the 
commissionera  of  stamps,"  and  shall  be  filed,  and  *<  entry  and  registry 
thereof,"  made  in  a  book  to  be  open  to  public  inspection  on  payment  of 
Is.  It  may  be  observed,  in  passing,  that  the  object  of  this  (the  fourth  anil 
principal  section)  obviously  is  to  protect  the  public,  and  ta  fiicilitate  % 
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}*£medy  against  all  persons  composing  such  corporation  or  copaitnerafaip 
lus  ts  therein  described.  It  is  obvious  also  that  no  time  for  making  this 
return  is  specified,  except  only  that  it  shall  be  done  before  the  cor|)oratiott 
or  partnership  shall  have  the  benefit  of  the  act.  Then  follows  the  fifth 
section,  on  which  the  question  arises:  and  it  is  thereby  enacted  that  such 
account  or  return  shall  be  verified  on  oath  before  any  justice  of  the  peace 
by  one  of  the  public  oflBcers  of  the  corporation  or  copartnership,  «<  and 
)hat  such  account  or  return  shall  between  the  28th  day  of  February  and 
the  25th  day  of  March  in  every  year,"  be  in  like  manner  delivered  by 
such  officer  as  aforesaid  to  the  commissioners  of  stamps,  to  be  filed,  &c., 
*?2ni     ^^  aforesaid :  and,  by  sett.  6,  a  copy  of  such  account  or  return,  *cer- 

^  tified  by  one  or  more  commissioner  or  commissioners  of  stamps 
in  the  manner  specified,  shall  be  admissible  in  evidence  in  proof  (amongst 
other  things)  <(  that  all  persons  named  therein  as  members  of  such  cor* 
poration  or  copartnership  were  members  thereof  at  the  date  of  such  ac* 
count  or  retumj*^  And  the  objection,  founded,  as  already  observed,  upon 
the  fifih  section,  is  that  such  account  or  return  is  not  shown  to  have  been 
inade  within  the  prescribed  period  (between  the  28th  February  and  25th 
March,)  there  being  no  date  in  any  of  the  three  except  of  the  day  when 
the  oath  was  administered  to  the  officer  verifying  his  return,  and  in  each 
fsase  tbat  date  is  not  within  that  period.  The  objection,  therefore,  is  cer* 
tainly  founded  in  fact ;  but  whether  it  ought  to  have  excluded  all  these 
returns  is  the  question, 

.  Now  the  substance  of  the  transaction  is  the  return,  by  the  officer  of  the 
corporation  or  copartnership,  of  the  names  of  their  respective  members. 
That  return  is. the  operative  and  binding  thing.  The  commissioners  of 
«tamps  have  no  power  of  altering  such  return,  or  means  for  the  purpose. 
The  office  of  stamps  is  a  mere  deposit,  where  the  return,  as  it  came,  is 
directed  to  remain,  without  the  possibility  of  variation.  The  date  of  the 
Account  or  return  is  the  material  point  of  time.  That  is  to  fix  who  are 
and  who  are  not  members.  No  other  date  for  any  material  thing  to  be 
done  is  any  where  alluded  to :  and,  whenever  it  may  be  returned  to  the 
Stamp  office,  the  only  material  date  (as  the  sixth  section  declares)  is  that 
.when  the  account  or  return  is  made,  which  is  when  the  officer  verifies  it, 
and  can  be  no  other.  We  do  not,  therefore,  think  that  the  commissioners 
of  stamps  (who  are  merely  passive  in  the  transaction  and  have  no  authority 
*3211     ^^  interfere  as  to  the  *time  or  manner  of  making  them)  not  having 

''  been  shown  to  have  received  the  returns  wiihin  the  specified 
.time  ought,  in  effect,  to  invalidate  them ;  but  that  the  clause  in  question 
ought  to  be  considered  as  directory  only.  Seeing  therefore,  that  they 
•  wer«  intended,  as  has  been  already  observed,  to  operate  solely  for  the  in- 
ibrmatioa  and  benefit  of  the  public,  and  to  bind  the  corporation  oi 
company  of  copartnership,  we  are  of  opinion  that  they  were  properly 
^received  in  evidence, 
ft.    The  other  object  of  the  motion,  to  enter  a  verdict  for  the  defendants. 
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b  attended  uritb  less  difficulty,  and  is  more  easily  disposed  of.  We  do 
DOt  rely  upon  a  preliminary  objection  that  no  leave  appears  by  the  notes 
of  the  chief  justice  to  have  been  reserved  for  the  defendants.  This  parT 
of  the  motion  proceeds  upon  the  ground  that,  because  certain  individuals 
are  members  of  each  of  the  contending  companies,  therefore  no  action 
can  be  maintained  by  the  one  against  the  other ;  and  in  support  of  this 
proposition  the  case  of  Bosanquet  v.  Wray^  6  Taunt.  597,  and  other  au- 
thorities to  the  like  effect  were  cited.  But  this  is  not  such  an  acHon.  It  is  an 
issue  directed  by  this  court  to  ascertain  certain  facts  with  a  view  to  ulterior 
proceedings ;  and  there  is  no  reason  why  it  may  not,  for  such  purpose, 
▼ary  the  legal  position  and  rights  of  the  parties,  as  in  issues  directed  by 
the  Court  of  Chancery  is  constantly  done.  In  such  case  noihing  is  more 
usual  than  that  a  special  direction  should  be  given  not  to  set  up  partner- 
ship or  bankruptcy,  or  that  a  witness  wholly  Incompetent  in  point  of  law 
should  be  examined  upon  the  trial.  And,  in  the  present  instance,  the  third 
issue  is  expressly  directed  to  *try  whether  The  Southern  District  r^ooo 
Banking  Company  (the  defendants)  are  indebted  to  the  plaintiffs.  '- 
Upon  such  trial  it  is  no  answer  to  say,  supposing  that  with  truth  it  may  be 
said,  that  the  plaintiffs  could  not  sue  the  defendants  for  any  debt.  That 
is  not  the  nature  of  the  inquiry. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  rule  must  be 
ilischarged.  Rule  discharged. 


LAWES  and  ANOTHER  v.  SHAW. 

lo  a  ease  where  breaches  mast  be  assigned  or  suggested  onder  stat  8  dt  9,  W.  8,  c  11, 
S.8,  if  the  defendant  does  not  rejoin,  the  ordinary  course  is  for  the  plaintiflf  to  sign 
judgment  for  want  of  a  p1ea»  strike  out  all  the  pleadings  subsequent  to  the  declaration, 
and  suggest  breaches,  if  the  declaration  itself  does  not  state  them.    But  this  is  only 

'  a  rule  of  convenience;  and,  if  the  nature  of  the  case  requires  that  the  pleadings, 
down  to  the  default,  should  continue  on  the  record,  they  ought  to  be  retained. 

Therefore,  where  to  debt  on  bond  conditioned  to  perform  certain  duties  the  defendant 
pleaded,  generally,  performance  of  the  condition,  plaintiflf  replied,  alleging  breaches, 
by  not  performing  some  of  the  duties,  defendant  suflfered  judgment  by  default,  anfi 
plainti/r  sued  out  a  writ  of  inquiry,  seuing  forth  on  the  writ  all  the  pleadings  down 
to  the  end  of  the  replication* 

BtUi,  that  the  course  pursued  was  right,  and  that  a  statement  of  breaches  appeared,  of 
which  the  court  executing  the  inquiry  might  properly  take  notice. 

The  lord  chancellor,  under  stat.  1  d&  3  W-,  4,  c  56,  made  au  order  that  each  official 
assignee  of  the  Court  of  Bankruptcy  should  pay  into  the  Bank  of  England  **  all  such 
anms  of  money  as  should  come  to  his  hands,  as  soon  as  they  should  amount  to  lOO/L," 
and  should  state  in  writing,  among  other  things,  **  the  name  and  description  of  the 
bankrupt  or  bankrupts  to  whose  estate  the  money  belonged.*' 

BbH  that  it  was  well  assignetf,  as  a  breach  of  this  order  by  an  assignee,  that  he,  as 
sueb,  reeeired  divers  sums  on  account  of  divers  estates  of  bankrupts,  amounting  in 
the  whole  to  a  sum  over  and  above  lOOil,  to  wit,  dtc,  and  did  not  pay  them  in,  dec.  ' 

Debt  on  bond.    The  bond,  set  out  on  oyer,  was  given  by  John  Shaw 
(he  defendant,  James  Clark  and  others,  jointly  and  severally,  to  the  plain* 
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tills,  beiDg  the  chief  registrar  and  the  other  registrar  of  the  Court  of 
^snkruptcy,  l*he  condilion  (reciting  that  Clark  had  heen  chosen  an  off* 
cial  assignee,  and  that  Shaw  and  the  other  obligors  had  agreed  to  become 
sureties  for  his  due  performance  of  the  oflke)  was,  that  Clark  should  well 
and  truly  perform  all  the  duties  of  the  said  office  required  by  the  statute  made 
moq'ii  ^  establish  a  court  in  ^bankruptcy  (a)  or  any  other  statute,  &c.,  or 
-'  required  by  any  rule  or  regulation  made  or  to  be  made  in  pur- 
suance of  the  first  mentioned  statute,  &c. ;  and  well  and  faithfully  execute 
all  trusts  reposed  or  which  should  be  reposed  in  him  as  such  assignee,  or, 
in  case  of  default  therein,  pay  to  the  chief  registrar,  for  the  use  of  the 
person  interested,  &c.,  such  sum  or  sums  as  should  be  chargeable  upon 
him  in  respect  of  such  default ;  or  that  defendant  and  the  other  sureties 
should  severally  make  good  to  the  chief  registrar  all  defaults  in  such  pay- 
ments as  last  aforesaid  to  the  several  amounts  for  which  they  had  agreed 
to  become  sureties.  The  defendant  pleaded  performance  of  the  duties, 
execution  of  the  trusts,  and  payment  of  all  sums,  &c.,  by  Clark,  follow- 
ing the  words  of  the  condition  as  to  him. 

Replication.  The  plaintifls,  as  to  the  plea  of  defendant  by  him  above 
pleaded,  say :  That,  after  the  passing  of  the  statute,  &c.,(a)  to  wit  on  1st 
September,  1836,  by  a  certain  rule  and  regulation  made  in  pursuance  of 
the  said  statute,(6)  &c.,  by  the  lord  high  chancellor,  &c.,  it  was  ordered, 
&.C.,  <<  that  from  thenceforth  each  official  assignee  of  the  Court  of  Bank^ 
ruptcy  should  pay  into  the  Bank  of  England,  to  the  credit  of  the  accountant  in 
bankruptcy,  all  such  sums  of  money  as  should  come  to  his  hands  as  soon  as 
they  should  amount  to  100/.,  and  at  the  time  of  paying  such  moneys  should 
state  in  writing,  delivered  therewith  to  the  Bank  of  England,  the  date  and 
the  amount  of  the  payment,  the  name  of  the  official  assignee  makini;  if, 
and  the  name  and  description  of  the  bankrupt  or  bankrupts  to  whose 
estate  the  money  belonged,  and  that  it  was  to  be  placed  to  the  credit  of 
^i^^A-i  ^^^  ^^^  accountant  in  ^bankruptcy ;  and  that  the  official  assignee 
^  should  take  a  receipt  for  the  same  from  the  cashier  of  the  bank, 
and  carxy  it  to  the  office  of  the  accountant  in  bankruptcy,  who  would  give 
a  proper  voucher  for  such  receipt  and  that  the  money  was  placed  to  the 
^credit  of  the  estate  of  the  said  bankrupt  or  bankrupts  in  the  books  kept  in 
ihe  office  of  the  said  accountant  in  bankruptcy."(c)  The  replication  then 
stated  that  divers  sums  of  money  were  paid  to  Clark  as  official  assignee 
on  account  of  estates  of  divers  bankrupts,  over  and  above  the  sum  of  lOOf. 
QD  each  of  the  said  estates  respectively ;  that  he  did  not  pay  in  the  said 
noneys  at  the  Bank  of  England ;  and  that  neither  Clark  nor  the  sureties 
made  good  the  amo«fit,  though  requested ;  and  the  same  still  remained 
unpaid,  contrary  to  the  tenor,  &c.,  of  the  said  condition.  A  verification 
was  added.    Tlie  r^ication  then  proceeded  as  follows. 

(<  And,  for  assigning  a  fiirther  breach  of  the  condition  of  the  said  writ* 

(•}  Stat.  1  &  a  W.  4,  c.  5S.  (h)  See  sect  S3. 

'^    («;)  See  the  Harder  in  t  Moot.  &  Ajtt.,  Law  ^nd  ]*nu:Mce  ot  Bankraptey,  tSB,  td  ed.  i 
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ing obligatory,  according  to  the  form  of  the  statute  in  that  case  made  ai>4 
|»rovided,  the  plaintitls  say  that,  after  the  passing  of  the  statute  in  the  cojb^ 
ditioo,"  &c.,  <«  and  in  the  said  plea  mentioned,  and  after  the  making  of 
the  said  rule,"  &.C.,  «  as  in  the  first  breach  mentioned,  and  while  the  said 
rule,"  &c.,  <<  continued  in  full  force  and  effect,  and  whilst  the  said  James 
Clark  was  and  continued  official  assignee,"  &c,,  «  and  before  the  com? 
mencement  of  this  suit,  to  wit  on,"  &c.,  <<  divers  large  sums  of  money 
were  paid  to  the  said  J.  Clark  as  such  official  assignee  as  aforesaid  on 
account  of  divers  estates  of  divers  persons  who  had  theretofore  respec- 
tively become  bankrupts  and  bad  been  declared  ^bankrupts  under  f^nti 
certain  commissions  of  bankrupt  and  fiats  issued  against  them,  of  '* 
\rhich  said  estates  the  said  J.  Clark  then  was  official  assignee  as  aforesaid, 
which  said  last  mentioned  sums  of  money  amounted  in  the  whole  to  a 
sum  of  money  over  and  above  the  sum  of  100/.,  to  wit  the  sum  of  7700/.; 
and  the  said  last  mentioned  sum  of  money  had  been  paid  to  and  had  come 
to  and  then  was  at  one  time,  to  wit  on  the  day  and  year  last  aforesaid,  in 
the  hands  of  the  said  J.  Clark  as  official  assignee  of  the  said  several  estates 
last  aforesaid :  yet  the  said  J.  Clark  did  not  nor  would  at  any  time  pay 
(he  said  last  mentioned  moneys,  or  any  or  either  of  them  or  any  part 
thereof,  into  the  Bank  of  England,  but  kept  and  detained  the  said  moneys 
Bo  received  and  held  by  him  at  one  time  as  aforesaid  as  official  assignee 
as  aforesaid  to  an  amount  beyond  the  sum  of  100/.,  to  wit  to  the  amount 
in  this  breach  mentioned,  in  his  hands,  to  wit  from  the  day  and  year  last 
aforesaid  until  afterwards,  to  wit  on  the  lOtb  day  of  April,  a.  d.  1841, 
when  the  said  J.  Clark  resigned  his  said  office  as  official  assignee  of  the 
Court  of  Bankruptcy ;  and  the  said  last  mentioned  sum  of  money  then,  to 
wit  on,"  &c.,  <«  continued  and  remained  and  has  ever  since  continued 
and  remained  and  still  does  continue  and  remain  in  the  hands  of  the  said 
J.  Clark."  Averment  <<  that,  although  the  said  J.  Clark  made  default  as 
aforesaid,  yet  he  hath  never  at  any  time  since  the  said  last  mentioned  de- 
h\x\i  paid  to  the  chief  registrar  of  the  said  Court  of  Bankruptcy  or  to  any 
other  person  the  said  last  mentioned  moneys  or  any  part  thereof,  ahhough 
he  was  afterwards  duly  requested  so  to  do :"  nor  hath  the  defendant  nor 
the  other  sureties,  or  any  or  either  of  them,  made  good  the  default  to  any 
amount  to  the  chief  registrar,  or  repaid  to  him  any  part  *of  the  r*oM 
said  moneys,  although,  &c.,  (averment  of  notice  and  request ;)  *- 
imd  the  said  moneys  in  this  breach  mentioned  still  remain  due  and  unpaid ; 
contrary  to  the  tenor,  &c.,  of  the  said  condition,  &c.  Verification.  Other 
breaches  were  assigned,  which  it  is  unnecessary  to  state. 

The  defendant  rejoined  specially ;  and  the  plaintiffs  demurred ;  where* 
upon  the  defendant  withdrew  his  rejoinder,  and  suffered  judgment  by 
default. 

The  plaintiffs  then  sued  out  a  writ  of  inquiry  of  damages.  The  writ  set 
forth  the  pleadings  to  the  end  of  the  replication,  and  proceeded  as  fol- 
lows    c<  And  on  the  4th  day  of  January,  a.  d.  1842,  to  which  day  ttie 
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defendant  had  to  answer  the  breaches  aforesaid,  the  defendant  said  nothing 
further  in  bar  or  preclusion  of  the  said  action  of  the  pIaintifiS|  whereby 
the  plaintiffs  remained  therein  undefended  against  the  defendant.  Where- 
upon it  was  considered,"  &c.,  (judgment  for  plaintiffs  to  recover  theit 
debt,  with  damages  and  costs.)  ('And,  the  said"  plaintiSs  « having 
prayed  our  writ  to  inquire  into  the  truth  of  the  said  breaches,  and  to  as- 
sess the  damages  which  the  said"  plaintifis  «  have  sustained  by  reason  of 
the  said  breaches,  therefore,  according  to  the  form  of  the  statutes  in  that 
case  made  and  provided,  we  command  you  the  said  sheriff  that  you  sum- 
mon twelve,"  &c.,  «  to  appear,  &c.,  "  by  their  oath  diligently  to  inquire," 
&c.,  «  and  to  assess,"  &c. 

The  inquiry  was  executed  before  Wightman,  J.,  at  the  sittings  in 
Middlesex  after  Hilary  term,  1843,  and  a  verdict  taken  for  the  plaintiSs, 
with  999/.  IBs.  damages  on  the  second  breach,  and  Is.  damages  on  each 
mntyj-t     of  the  oth'ers.(a)  Crompton^  in  the  next  term,  obtained  a  rule  *call- 

-'  ing  on  the  plaintifis  to  show  cause  why  the  writ  of  inquiry  and 
all  proceedings  thereupon  should  not  be  set  aside  for  irregularity,  with 
costs ;  or  why  the  verdict  should  not  be  set  aside  and  a  new  inquiry  had ; 
or  why  the  damages  found  on  the  second  breach  should  not  be  reduced  to 
If.  The  grounds  of  motion  were :  1.  That  the  record,  at  the  time  when 
the  parties  went  to  the  inquiry,  contained  no  proper  suggestion  of  breaches . 
that  the  judgment  must  be  considered  as  signed  for  want  of  a  plea,  not  of 
a  rejoinder:  that  all  the  pleadings  subsequent  to  the  plea  ought  to  have 
been  struck  out,  and  breaches  suggested  under  stat.  8  &  9  W.  3,  c.  11, 
s.  8 ;  and  that  the  breaches  stated  in  the  replication  could  not  be  noticed. 
2.  That,  if  the  statement  of  breaches  remaining  on  the  record  could  be 
deemed  a  suggestion,  the  plaintiffs  ought  to  have  proved  the  bond  and 
the  lord  chancellor's  order,  as  in  other  cases  where  facts  are  suggested 
under  the  statute.  3.  That  the  lord  chancellor's  order  had  been  construed 
on  the  inquiry  as  binding  the  official  assignee  to  pay  in  whenever  the  ag 
gregate  of  sums  received  by  him  from  diflerent  estates  amounted  to  100/. , 
whereas  the  order  meant  only  that  he  should  so  pay  when  the  amount  re- 
ceived on  any  one  estate  reached  100/.     In  last  Michaelmas  terro,(6) 

Piatt  and  W.  H,  Watson  showed  cause.  The  breaches  in  the  replication 
were  properly  considered  as  forming  part  of  the  record  for  the  purposes  of 
•lOKX     ^^^  inquiry.     It  *is  not  necessary,  when  the  defendant  abandons 

-'     his  rejoinder,  that  all  the  pleadings,  up  to  the  declaration,  should 
be  struck  out.     In  Petrie  v.  Fitzroy^  5  T.  R.  152,  there  being  no  rejoinder, 

the  plaintiif  entered  up  judgment  by  default  as  for  want  of  a  plea:  a  rule 

• 

(a)  There  had  been  a  previoas  ezecation  of  the  inquiry  before  the  secondary,  May 
26lh,  1842 ;  but  the  inquisition  was  set  aside  on  motion  before  this  court,  and  caase 
shown,  January  19th,  1843.  The  peculiar  suite  of  the  record  was  noticed;  bat  the  de* 
cision  did  not  turn  upon  it,  the  grounds  of  motion  being  misdirection  and  perrersenest 
in  the  verdict. 

(6)  November  22d.  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wight* 
man,  Js. 
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obtained  to  enter  the  plea  and  replication  on  the  record ;  but  a  mq* 
tion  was  afterwards  made  to  discharge  that  rule,  which  the  court  di(!| 
observing  that  <<.to  enter  all  the  pleadings  on  the  record/'  «  generally 
q^eaking,"  «can  answer  no  purpose,  and  is  perfectly  unnecessary:"  but 
they  admitted  that,  <<  whenever  it  becomes  necessary  to  enter"  them,  <<  it 
may  be  done."  The  obligation  laid  upon  the  plaintiflf  in  debt  on  bond, 
&c.,  by  Stat.  8  &  9  W.  3,  c.  11,  s.  8,  to  assign  breaches,  is  explained  in 
note  (1)  to  Gaimford  v.  GriJUh^  1  Wms.  Saund.  58,  6th  ed.  The  plain* 
tiff  must  state  the  breaches  complained  of  upon  the  record,  and  that  by 
^ay  of  suggestion  if  it  has  not  been  previously  done ;  but,  if  they  are 
stated  in  the  declaration,  the  jury  may  assess  the  damages  upon  them' 
without  a  special  venire:  Parkins  v.  HarkshaWy  2  Stark.  N.  P.  C.  381 ; 
Qicui  V.  King,  1  M.  &  W.  42;  S.  C,  Tyr.  &  G.  407.  And  if  breaches 
are  stated  in  the  replication  it  is  the  same  in  efiect  as  if  they  had  appeared 
in  the  declaration.  Note  (1)  to  Cutler  v.  Southern^  1  Wms.  Saund.  116, 
117,  points  out  the  cases  in  which  it  is  proper  to  adopt  that  mode  of  re- 
plying to  a  general  plea  of  perfonnance.  It  would  be  hard  upon  a  plaid- 
tiff  who  had  properly  replied  breaches  that  his  replication  should  be  thrown 
away,  and  a  new  statement  of  breaches  rendered  necessary,  because  tha 
defendant  withdrew  his  rejoinder  and  so  was  considered  to  have  giveh 
up  his  *plea.  A  declaration  in  contract  or  tort  would  allege  the  r*o.;>k 
breach  or  trespass :  and  there,  if  the  defendant  pleads,  the  plain-  *•  \ 
tiff  replies,  and  the  defendant  fails  to  rejoin,  the  plea  is  not  supported^ 
because  the  answer  to  it  is  not  resisted.  It  is  only  in  that  sense  that  th% 
plea  is  abandoned  by  the  defendant  not  rejoining.  But  that  is  inapplicabl/e 
here,  because  the  assignment  of  breaches  is  not  in  the  declaration,  but  is 
made  in  the  replication  under  stat.  8  &  9  W.  3,  c.  11,  s.  8.  Suppose 
two  breaches  assigned  on  a  bond  conditioned  for  the  performance  of 
several  covenants:  the  defendant,  by  not  rejoining,  allows  the  piainiitT  to 
enforce  the  judgment  as  for  those  breaches :  but  coiild  the  plaintiff  insiit 
upon  enforcing  the  judgment  as  if  breaches  of  all  the  covenants  in  the 
condition  were  admitted  i  The  defendant  may  have  an  answer  to  some 
of  the  breaches  not  assigned ,  as  a  release  or  a  composition.  If  the  breaches 
he  ill  assigned,  cannot  the  defendant  maintain  error  ?  Yet,  if  the  plea  and 
all  subsequent  pleadings  be  struck  out,  how  can  that  be  done  ?  The  judg- 
ment on  nil  dicit  is  put,  by  the  statute,  on  a  footing  with  a  judgment  on 
demurrer.  Now  suppose  breaches  were  assigned  in  the  declaration,  and 
the  defendant  demurred:  in  that  case  he  would  admit  the  breaches;  and 
the  same  consequence  ought  to  follow  from  default  in  rejoining,  afier  the 
'breaches  are  once  on  the  record.  The  case  is  analogous  to  that  of  a  new 
assignment  in  trespass:  where,  if  the  defendant  suffer  judgment  by  default 
•  on  the  new  assignment,  no  part  of  the  record  is  struck  out,  but  the  differ^ 
ent  parts  explain  each  other.  If  the  replication  here  be  struck  out,  it  is 
difficult  to  say  in  what  form  the  suggestion  must  be  .made;  yet,  witboitt 
such  suggestion,  the  writ  of  inquiry  cannot  be  properly  framed.    If  the 
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<^^o/)i  replication  is  to  be  entirely  ^discarded,  the  qnettion  arises  whedicr 
^  the  plaintifT  might  saggest  difierent  breaches  from  those  which 
were  replied.  The  defendant  does  not  suffer  in  any  way  from  the  whole 
record  remaining.  But,  if  this  record  be  wrong  at  present,  the  objection 
should  be  taken  by  writ  of  error,  not  on  motion.  If  there  be  merely  an 
irregularity,  the  parties  should  hare  gone  before  a  judge  at  chambers.  It 
the  replication  continues  to  form  part  of  the  record,  the  objection  that  the 
•bond  and  the  chancellor's  order  were  not  proved  is  unavailing.  Then, 
as  to  the  effect  of  the  chancellor's  order.  The  construction  given  to  it  by 
the  plaintiffs  is  the  natural  one ;  and  the  result  of  the  objection,  if  weh 
founded,  is  only  that  the  verdict  is  entered  on  the  wrong  breach.  (On  this 
point  Watson  was  stopped  by  the  court.) 

Crompton  and  Cleashy^  contra.  There  is  no  such  judgment  known  to 
the  law  as  judgment  for  want  of  a  rejoinder:  where  the  replication  is  not 
^answered,  it  is  always  considered  that  the  plea  is  abandoned,  and  all  after 
-the  declaration  struck  out;  note  (1)  to  Bury  v.  Bishops  1  Wms.  Saund. 
318  b,  6th  ed.;  Pelrie  v.  FUzroy,  5  T.  R.  152.  It  is  urged  that  this  is 
'done  only  where  the  subsequent  pleadings  are  unnecessary ;  but  they  do 
not  appear  to  have  been  so  in  Pelrie  v.  FUzropy  5  T.  R.  152,  more  than 
•here.  The  particular  breach  would  not  be  confessed  if  it  were  assigned 
m  the  declaration,  and  judgment  taken  for  want  of  a  plea.  There  must 
still  be  an  inquiry  as  to  the  breach ;  and  why  should  it  be  otherwise  when 
the  breach  is  first  assigned  in  the  replication?  [Wightman,  J.  Sup- 
pose the  judgment  had  been  entered  for  want  of  a  plea,  and  breaches 
•^^1 1  ^suggested  for  which  you  might  have  an  excuse  or  dischai^e,  the 
^  excuse  or  discharge  could  no  longer  be  set  up.]  That,  at  any 
rate,  is  not  a  prejudice  to  the  plaintiff.  Parkins  v.  Hawkskawy  2  Stark. 
N.  P.  C.  381,  and  Quin  v.  King,  1  M.  &  W.  42;  S.  C,  Tyr.  &  Gr.  407, 
show  only  that  it  is  unnecessary  to  have  a  special  venire  where  the 
breaches  are  assigned,  not  suggested.  It  appears  from  note  (2)  to  Roberts 
ir.  Marietta  2  Wms.  Saund.  187,  that  there  is  little,  if  .any,  practical  dis- 
tinction between  the  case  where  breaches  are  assigned  in  the  repHcatioa 
and  that  where  they  are  suggested  independently.  The  plaintiff,  therefore, 
as  the  replication  is  struck  out,  should  have  replaced  the  assignment  of 
breaches,  which  was  in  the  replication,  by  a  suggestion.  This  is  not  an 
objection  which  can  be  taken  by  writ  of  error ;  for  the  record  does  show 
a  cause  of  action* 

Further,  the  damages  cannot,  as  is  now  attempted,  be  transferred  from 
one  breach  to  another. 

As  to  the  chancellor's  order,  the  construction  put  upon  it  is  bconsisleiit 
With  its  language.  Cur,  adv.  vuU. 

Lord  Demman,  C.  J.,  in  fte  vacation  after  this  teras,  (December  5th,} 
delivered  the  judgment  of  the  court.  After  stating  the  objects  of  the  mo* 
lion^  his  lordriiip  proceeded  as  follows. 


5  Adolphus  &  Ellis,  N.  S.  SSI 

-  The  nature  aad  validity  of  the  objections  mil  be  best  considered  by 
ndverting  with  some  particularity  to  the  state  of  the  record,  in  order  that 
it  may  be  distinctly  seen  what  was  the  subject  of  the  inquiry,,  and  in  re« 
spect  of  what  damages  were  assessed, 

*The  declaration  is  in  debt  upon  a  common  money  bond,  from  r*9oo 
vrhich,  together  with  the  condition,  being  set  out  upon  oyer,  it  '- 
appears  that  the  bond  was  entered  into  by  the  defendant  and  others  for 
the  due  performance  of  the  duty  of  official  assignee  by  James  Clark,'to 
which  office  the  said  Clark  had  been  appointed.  The  defendant  thereat 
«pon  pleads  performance  generally  by  the  said  Clark.  The  plaintiffs  in 
their  replication  assign  several  breaches,  the  1st  and  6th  (a)  alleging  the 
feceipt  by  Clark  of  divers  large  sums  of  money,  and  a  failure  by  him  in 
paying  over  the  same  according  to  the  provisions  of  the  said  bond.  Th^ 
plaintifls  signed  judgment  for  want  of  a  rejoinder,  and  caused  a  writ  of 
inquiry  to  be  issued,  reciting  all  the  pleadings  down  to  the  end  of  the  re-t 
plication  in  which  the  breaches  were  assigned,  and  stating  the  default  of 
tiie  defendant  in  not  answering  the  matters  alleged  in  the  replication  al- 
though a  day  was  given  for  the  purpose,  and  the  interlocutory  judgment 
•pon  such  default,  and  concluded  in  the  usual  form. 

The  defendant  contended  that  the  proceedings,  as  shown  by  the  writ, 
were  irregular,  and  that  none  of  the  pleadings  subsequent  to  the  declara* 
tion  should  have  been  stated;  and  that,  when  the  plaintiffs  signed  judg- 
ment for  want  of  a  rejoinder,  both  plea  and  replication  were  to  be  struck 
out,  and  th«  judgment  was  to  be  treated  as  a  judgment  for  want  of  a  plea^ 
and  not  for  want  of  a  rejoinder,  and  that  the  plaintifls  were  bound  to  enter 
a  suggestion  of  breaches  after  their  judgment  by  default,  the  previous  as 
tignment  oC  breaches  in  the  replication  being  a  mere  nullity ;  and  they 
lelied  upov  the  case  of  Petrie  v.  Fiizrayj  5  T.  R.  152. 


*We  air,  however,  of  opinion  that  there  is  no  weight  in  the  r^ooj 
objection ;  and  that,  wherever  the  nature  of  the  case  requires  that  ^ 
ihe  previous  pleadings  down  to  the  default  should  appear  upon  the  re- 
cord, they  may  and  ought  to  be  entered,  and  that  it  is  only  as  a  rule  of 
convenience  and  to  save  expense  that  in  ordinary  cases,  where  the  plead* 
ings  subsequent  to  the  declaration  have  become  useless,  they  are  not  en- 
tered on  the  roll.  This  is  the  distinction  taken  in  the  case  of  Pelrie  v.  FUz' 
foy^  5  T.  R.  152,  relied  upon  by  the  defendant,  but  which  is  really  an 
authority  in  fiivour  of  the  plaintiffs. 

The  statute  8  &  9  W.  3,  c.  11,  s.  8,  obliged  the  plaintiffs  either  to  as- 
sign or  suggest  breaches.  They  might  have  done  so  in  their  declaration, 
but  did  not,  and  were  consequently  bound  to  assign  breaches  in  their  re- 
plication if  the  defendant  pleaded,  or  to  suggest  them  if  the  defendant 
auflCsred  judgment  without  pleading. 

The  defendant  pleaded  performance ;  and  the  plaintiffs  in  their  replica- 
tiflo  assigned  breaches,  as  they  were  bound  to  do ;  to  which  breaches  the 

(a)  See  p.  324,  ante. 
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defcDdaut  admits  he  has  no  answer,  but  suffers  judgment  The  plaintifla 
would  not  be  at  liberty  to  waive  the  breaches  so  assigned,  to  which  the 
defendant  had  no  sufficient  answer,  and  afterwards  suggest  others  to  which 
the  defendant  might  have  an  answer ;  and  therefore  it  is  essential,  froni 
the  very  nature  of  the  case,  that  the  previous  pleadings  down  to  the  default 
should  appear  upon  the  record. 

'  Upon  this  point  the  case  of  Walker  y.  Priestly^  1  Com.  Rep.  376,  though 
it  has  been  overruled  in  other  respects,(a)  is  an  authority.  It  was  there 
considered  by  the  court  that,  in  debt  on  bond  for  performance  of  cove- 
•^^1  °^°^^9  where  *ihe  defendant  pleaded  performance  and  the  plaintiff 
^  assigned  breaches,  to  which  the  defendant  did  not  rejoin,  the 
plaintiff  could  not  waive  the  breaches  which  were  entered  on  the  roll,  but 
might  take  judgment  for  want  of  a  rejoinder. 

The  course  pursued  by  the  plaintiflT  appears  to  us  not  only  to  be  the 
convenient,  but  the  proper,  course,  and  fully  warranted  by  the  two  cases 
of  Petrie  v.  FUzroy^  5  T,  R.  ]52,  and  Walker  v.  Priestly^  Com.  Rep. 
376.  ' 

It  was  also  objected  that,  according  to  the  true  intent  and  meaning  of^ 
the  lord  chancellor's  order,  which  is  set  for  h  in  the  first  breach  assigned 
in  the  replication,  the  said  Clark  was  not  bound  to  pay  into  the  Bank  of 
England,  upon  the  receipt  thereof,  moneys  over  and  above  100/.,  &c' 
(His  lordship  here  stated  the  third  point  made  on  behalf  of  the  defendant.]! 
To  this  objection  the  court,  at  the  time  of  the  argument,  was  disposed  to! 
attribute  little  weight ;  and  upon  further  consideration  we  continue  td 
think  it  to  be  unfounded.  Upon  the  proper  construction  of  the  said  orde^ 
of  the  lord  chancellor,  we  are  of  opinion  that  Clark  was  bound  to  pay 
over,  as  required,  sums  received  over  and  above  the  sum  of  100/.  on  each 
of  the  said  estates  respectively,  and  that  the  breach  is  therefore  in  that 
lespect  properly  assigned,  charging  as  it  does  the  defendant  upon  the 
liability  of  Cl^ark  to  pay  over,  in  the  manner  stipulated  for  and  required^ 
the  aggregate  amount  of  all  the  estates.  ^ 

The  rule,  therefore,  must  be  discharged.  Rule  discharged.    ' 

(a)  See  note  (1)  to  Qaxiufard  v.  GrigUh,  1  Wms.  Baund.  58. 
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•The  QUEEN  ».  MARY  JOHNSON.  [•339 

A  married  woman  prosecuted  another  married  woman  in  the  Ecclesiastical  Court:  and 
ihe  defendant  was  committed  nnder  a  writ  de  contumace  capiendo  tor  non-pay* 
ment  of  costs.  This  coart  on  a  defect  in  the  writ,  set  it  aside,  and  ordered  the  pro- 
secutrix to  pay  the  costs,  the  defendant  and  her  bushand  undertaking  to  bring  no 
action.  The  costs  having  been  taxed,  and  not  paid  by  the  prosecutrix  on  demand* 
this  court  granted  an  attachment  against  the  prosecutrix,  absolute  in  the  first  instance. 

Pashley,  in  £aster  term,  1843,  obtained  a  rule  calling  on  the  prosecu- 
trix to  show  cause  why  the  writ  de  contumace  capiendo,  issued  in  this 
case,  should  not  be  quashed  or  set  aside  with  costs,  and  the  defendant 
discharged  out  of  custody  as  to  her  commitment  upon  the  said  writ.  Thef 
affidavits  set  out  the  proceedings:  and  it  appeared  by  them  that  the  pro^ 
secutrix  was  Elizabeth  Boyer,  the  wife  of  Edward  Boyer,  and  the  defend- 
ant the  wife  of  Greorge  Johnson ;  that  the  libel  had  been  for  defamation ; 
that  the  defendant  had  been  condemned  in  costs ;  and  that  the  writ  had 
issued  for  her  contempt  in  not  paying  them. 

In  Trinity  term,  I84;3,(a) 

Hugh  HUl  showed  cause,  btit  admitted  that  there  was  an  insuperable 
objection  to  the  writ,  namely  that  it  did  not  show  the  nature  of  the  cause 
sufficiently  to  give  the  Ecclesiastical  Court  jurisdiction.  As  to  this  he  re 
ferred  to  Rex  v.  Dugger^  5  B.  &  Aid.  791.  He  urged,  however,  that  the 
rule  should  be  discharged  without  costs ;  citing  Rex  v.  RicketiSj  6  A.  &  EJ 
637,  and  Rex  v.  Hewitt,  6  A.  &  E.  547,  note  (a).  And  that,  at  least,  the 
defendant  must  undertake  not  to  bring  an  action. 

^Pashleyj  contra,  contended  that,  the  proceeding  having  been     r*qo|- 
taken  against  a  married  woman,  the  court  would  give  costs ;  but     ^ 
he  consented  to  an  undertaking  to  bring  no  action.(&)  [Lord  Denman,  C.  J.  j 
as  to  the  means  of  enforcing  an  order  for  costs,  referred  to  a  MS.  opinion 
of  Bayley,  J.,  In  the  matter  of  Ruth  Cope.{c)] 

Per  curiam.    The  rule  must  be  made  absolute  with  costs :  but  the  de 
fendant  must  undertake  to  bring  no  action ;  and  her  husband  should  be  a 
party  to  the  undertaking. 

(a)  May  27th.    Before  Lord  Denman,  C.  Jm  Patteson,  Williams,  and  Coleridge,  Js« 
lb)  See  Regina  r.JoneMf  10  A.  A  E.  576, 682.  , 

(e)  The  following  note  is  from  Mr.  Robinson  of  the  Crown  office. 
Rath  Cope,  a  married  woman,  applied  to  be  discharged  out  of  custody  upon  an  at- 
lachment ;  and  the  court  granted  a  mie  to  show  cause.  Cause  was  shown,  and  th« 
rule  discharged  with  costs.  A  doubt  having  suggested  itself  in  the  office,  as  to  award* 
ing  the  dosts  either  against  Ruth  Cope,  as  a  married  woman,  or  against  her  husband, 
who  (though  a  codefendant  in  the  cause)  was  no  party  to  the  application,  Mr.  Justice 
Bayley's  direction  was  requested  by  Mr.  Dealtry  as  to  the  mode  of  entering  the  rule, 
and  his  lordship  wrote  as  follows, 

''The  husband  cannot  be  ordered  to  pay  the  costs.  The  rule  should  be  discharged 
with  costs  to  be  paid  by  the  said  Ruth  Cope.  A  married  woman  is  not  to  l>e  entitled  tp 
harass  a  party  with  a  vexatious  rule,  without  being  liable  to  the  ordinary  consequencd 
•^f  pajring  the  costs  if  the  rale  ii  discharged*  J.  &«*?«> 
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Ordered :  «  That  the  writ  de  contumace  capiendO|  issued  in  this  pro* 
iecutioD,  be  quashed,  with  costs  to  he  paid  by  the  prosecutrix  to  the 
defendant  or  her  attorney,  and  the  said  defendant  discharged  out  of 
custody  as  to  her  commitment  upon  the  said  writ :  the  said  defendant  and 
her  husband,  George  Johnson,  hereby  undertaking  not  to  bring  any  action 
in  respect  of  the  said  defendant  being  taken  and  detained  under  the  said 
writ.''  Costs  to  be  taxed,  if  necessary,  &c.,  by  the  coroner  and  attorney. 
^^^71  ^Pashley  now  moved  for  a  rule  for  an  attachment,  absolute  in 
-'  the  first  instance,  against  the  prosecutrix,  on  affidavit  that  the 
costs  had  been  taxed,  and  demanded  of  the  prosecutrix,  and  not  paid. 
He  contended  that  the  prosecutrix  would  not  be  protected  by  coverture, 
and  referred  to  the  MS.  opinion  before  mentioned,  and  cited  also  Motam 
r.  Motam^  1  Rol.  R.  426,(a)  and  Tarrant  v.  Mawr,  1  Str.  576. 

Per  curiam.(b)  Rule  absolute,  in  the  first  instance,  (c) 

(a)  8.  C^  more  folly,  as  MoUeram  YhMotieram,  3  Bnlst  264. 

(b)  Lord  Denmaa,  C.  1.,  Williams,  Coleridge,  and  Wightmaa,  Js. 

(c)  See  Sparkeg  r.  BeU,  8  B.  &  C.  1. 


TAYLOR  t;.  GEORGE  ROLF,  JOHN  BUSH,  WILLIAM  JAMES, 

HENRY  USHER,  and  WILLIAM  xMAZEY. 

Where  plaiatiff  in  trespass  obtains  judgment  on  demarrer,  and  a  writ  of  inquiry  is 
executed,  be  is  entitled  to  costs  of  suit,  under  stat.  8  d&  4  W.  4,  c  42,  s.  84,  (bough 
tbe  verdict  be  only  for  one  fartbing  damages,  and  the  judge  do  not  certify ;  stat.  3  dt  4 
Vict.  c.  24,  s.  2,  being  inapplicable  to  such  a  case. 

This  was  an  action  of  trespass  commenced  against  the  five  defendaatt 
\ij  summons  of  November,  1840.  On  16th  February,  1841,  Rolf,  Btish 
and  James  pleaded  not  guilty;  and,  on  19th  February,  1841,  Usber 
and  Mazey,  by  another  attorney,  pleaded  not  guilty,  and  also  leave  and 
license.  The  plaintiff,  on  the  same  day,  replied  a  similiter  to  the  pleas 
0f  not  guilty,  and  traversed  the  plea  of  leave  and  license,  adding  a  simi«> 
mooQ-i  '^^^^  ^^^  ^^  ^^^  ^^^^  February  notice  of  trial  was  given  *for  the 
^  next  Wiltshire  assizes.  At  the  Wiltshire  assizes  held  in  March, 
1841,  the  defendants  pleaded,  puis  darrein  continuance,  the  bankruptcy 
of  plaintiff  In  May,  1841,  the  plaintiff  demurred  to  the  last  mentioned 
plea;  the  defendants  joined  in  demurrer;  and  judgment  was  given  for 
tbe  plaintiff.  In  November,  1842,  an  inquisition  was  taken  before  th# 
sheriff  of  Wiltshire,  when  the  jury  gave  one  farthing  damages. 

In  Hilary  term,  1843,  this  court  made  a  rule  absolute  for  setting  aside 
the  inquisition,  and  ordered  a  new  writ  of  inquiry  to  issue ;  and  it  was 
afterwards  ordered  that  such  writ  should  be  executed  before  the  judge  of 
mssizes  for  Wiltshire.  It  was  executed  accordingly,  at  the  Wil.shire 
Spring  assizes  for  1843;  and  a  verdict  was  again  found  for  a  farthing* 
Oa  tbe  taxation  of  costs,  the  defendaats  protested  against  tbe  plaintiff  n^ 
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eoTering  costs  of  sait,  the  damages  bemg  nnder  tofty  riiilltngs  and  these 
being  no  certificate.    The  master,  bowerer,  taxed  the  costs  of  suit. 

In  last  Triaity  term,  £rfe,  vpim  affidavit  of  these  fiicts,  obtained  a  rub 
to  show  cause  'why  the  master  should  not  be  at  liberty  to  review  his  taxa- 
tion by  disallowing  to  the  plaintiff  his  costs  of  suit 

The  affidhvits  in  answer  stated  that,  after  the  notice  of  trial  given, 
February  l^h,  1841,  the  defendants  Rolf^Bush  and  James  obtained  leave 
to  plead  de  novo,  with  payment  of  5j.  into  court ;  that  the  plaintiff  took 
the  5/.  out  of  court,  and  replied  damages  uhr&,  on  which  issue  was 
joined :  that  the  last  mentioned  plea  was  on  the  record  when  the  cause 
was  called  on  for  trial  at  the  Spring  assizes  1841 ;  that  all  five  of  the  de- 
fendants then  pleaded  the  bankruptcy  of  plaintiff  puis  darrein  continn- 
ance ;  *and  that  judgment  on  the  demurrer  was  signed  for  plain-  r*Qog 
tiff  on  12th  October,  1842.  ^ 

W.  H.  Watson  and  Humfrey  now  showed  cause.    First,  independently 
of  the  5/.  paid  into  court,  the  plaintiff  is  entitled  to  his  costs  under  stat.  3 
&.  4  W.  4,  c.  42,  s.  34,  which  enacts  •<  that  where  judgment  shall  be  gi\^en 
either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant 
or  tenant,  upon  any  demurrer  joined  in  any  action  whatever,  the  party  in 
whose  favour  such  judgment  shall  be  given  shall  also  have  judgment  to 
recover  his  costs  in  that  behalf."    No  earlier  statute  took  away  costs  on 
demurrer.     Stat.  43  Eliz.  c.  6,  s.  2,  and  stat.  22  &  23  C.  2,  c.  9,  s.  136, 
applied  only  to  particular  kinds  of  action  when  the  plaintiff  recovered  by 
verdict  :(a)  stat.  21  Ja.  1,  c.  16,  s.  6,  did  comprehend  verdicts  on  a  mere 
inquisiiion  as  to  damages ;  but  it  applied  only  to  actions  of  slander :  ex> 
cept  in  those  actions,  costs  were  always  given  in  cases  of  judgment  on 
demurrer.     Stat.  3  &  4  Vict.  c.*24,  s.  2,  will  be  relied  on.     But  the  pro- 
vision there  is  expressly  confined  to  cases  where  the  verdict  of  a  jury  is 
taken,  <«  whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or  judg- 
vient  shall  have  passed  by  default.^'    The  introduction  of  the  particular 
case  of  judgment  by  default  shows  that  it  was  not  intended  to  comprehend 
•II  cases  of  inquiry  of  damages.     The  reason  of  the  distinction  clearly  was 
that  a  demurrer  must  always  raise  a  question  of  law,  so  that  there  could 
be  no  need  of  a  certificate  that  the  action  was  brought  to  try  a  right.    This 
distinction  is  *illustrated  by  Head  v.  Baldrey^  11  A.  &  E.  906,     v^oaq 
where  it  was  held  that  R.  Hil.  4  W.  4,  General  Rules  and  Regu-     '- 
lations,  7, 5  B.  &  Ad.  iv.,  does  not  enable  a  judge,  by  certifying,  to  compel 
a  plaintiff  to  pay  costs  upon  a  count  raising  an  issue  of  fact,  but  establish- 
ing only  the  same  matter  of  complaint  with  a  count  on  which  there  is  m 
demurrer.     But,  secondly,  5/.  has  been  paid  into  court :  that  satisfies  the 
prihciple  of  stat.  3  &  4  Vict.  c.  24,  s.  2,  and  shows  that  the  action  is  not 
frivolous,  as  fully  as  would  be  shown  by  a  verdict  giving  damages  to  tho 
nme  amount. 

ErUj  contra.     As  to  the  second  point,  the  plea  puis  darrein  continuan^o 

(a)  See  HarrU  v.  Dwacant  S  A.dc  E.  158 ;  Sheldon  v.  LudffoU,  llul.  N.  P.  889. 
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*waire8  all  former  pleas:  and  all  that  can  be  inferred  from  the  present 
state  of  the  record  is  that  the  plaintiff  has  recovered  4/.  19^.  llfd.  too 
much.     [Lord  Devmah,  C.  J.  And  that  withoat  the  verdict  of  a  jnry. 
Bat  can  you  get  over  stat  3  &  4  W.  4,  c  42,  s.  34  ?]    The  object  of  stat 
3  8l  4  Vict  c.  24,  s.  2,  was  to  simplify  the  law  of  costs  in  actions  of  tres- 
pass when  damages  were  nominal.    The  statute  of  Gloucestel*,  6  Ed.  1,  c. 
1,  s.  2,  gave  the  plaintiff  costs  where  he  recovered  damages:  and  this 
made  it  necessary,  in  all  cases,  to  have  an  inquiry  of  damages  in  order  to 
obtain  costs.     Stat  3  &  4  Vict,  c  24,  s.  2,  mentions  a  <<  writ  of  inquiiy." 
The  suggestion  on  the  other  side,  that  the  general  enactment  most  be  con- 
sidered as  controlled  by  the  enumeration  of  the  particular  cases,  is  un- 
warranted,  and  contradicts  the  principle  of  interpretation  acted  upon  in 
*^1 1     '^^"''^^  ^*  SaUeTj  3  New  Ca.  544, 553.    The  ^instances  are  merely 
'     illustrative.     <«  Issue  or  issues  tried^'  comprehends  issues  of  fact 
found  by  a  jury,  issues  of  fact  (as  on  nul  tiel  record)  found  by  the  court, 
and  issues  of  law  found  by  the  court.    It  cannot  be  said  that  an  inquiry, 
after  an  issue  of  nul  tie!  record,  would  not  be  within  the  policy  of  stat.  3 
fc  4  Vict.  c.  24,  s.  2.     The  statute  does  not  become  inapplicable  merely 
t>ecause  some  facts  are  ascertained  without  a  jury.    Suppose,  in  an  action 
of  trespass,  the  defendant  were  to  plead  a  right  of  way  and  a  license,  and 
the  replication  were  to  traverse  the  right  of  way,  and  new  assign  extra 
viam,  and  demur  to  the  plea  of  license ;  and  the  defendant  were  then  to 
suffer  judgment  by  default  on  the  new  assignment,(«t)  and  to  fail  on  the 
traverse  of  the  right  of  way,  and  on  the  demurrer:  surely,  if  the  jury  gave 
a  farthing  damages,  such  a  case  would  be  within  stat.  3  &  4  Vict.  c.  24, 
«.  2.     On  a  simple  demurrer  many  very  frivolous  questions  might  arise. 
If,  however,  the  party  succeeding  choose  to  take  final  judgment  on  de- 
murrer, he  may  have  the  costs  of  his  demurrer  under  stat.  3  &  4  W.  4,  c. 
42,  s.  34 :  but,  if  he  choose  to  go  on,  and  take  down  an  inquiry  for 
damages,  he  cannot  have  more  costs  unless  he  recover  real  damages,  or 
the  judge  certify. 

Lord  Denmak,  C.  J.  I  think  the  master  has  done  properly.  The 
words  in  the  early  part  of  the  provision  of  stat.  3  &  4  Vict.  c.  24,  s.  2,  are 
general ;  but  afterwards  the  objects  to  which  it  is  to  apply  are  distinctly 
specified.  I  do  not  deny  that,  by  some  very  refined  construction,  it  mi^ 
be  said  that  the  sheriff,  when  he  executes  a  writ  of  inquiry,  does  try  an 
\n4ey\  issuc :  but  the  words  •"  issue  or  issues  tried,"  and  "  default," 
^  are  well  known  in  their  ordinary  sense,  and  do  not  comprehend 
an  inquiry  after  judgment  on  demurrer. 
'    Williams,  Coleridge,  and  Wightmak,  Js.,  concurred. 

Rule  discharged* 

(a)  See  HMer  y.Rand,  0  Price,  886. 
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The  QUEEN  v.  The  Recorder  of  EXETER, 

Parish  officers  applied  for  an  order  of  maintenance  under  stat  2  dc  8  Vict.  c.  85,  s.  I^ 
and  the  person  charged  as  pntative  father  removed  the  application  to  qnarter  sessions 
ander  sect  3.  On  the  opening  of  the  case  at  sessions,  it  was  objected  that  the  appli* 
canis  were  the  overseers  of  a  parish  forming  part  of  a  onion  under  a  local  act,  and 
that  the  gaardians  of  sach  nnion,and  not  the  parish  officers,  were  the  parties  aotbor> 
ized  to  apply.  The  sessions,  on  this  ground,  dismissed  the  application,  but  without 
costs,  thinking  that  they  had  no  jurisdiction  to  grant  them. 

On  motion  for  a  mandamus  to  enter  continuances  and  award  costs :  HeU  that  the  ap- 
plication had  been  sufficiently  heard  to  warrant  granting  costs  under  stat  4  dc  6  W. 
4,  c.  76,  s.  73.  And  that,  although  the  overseers  were  not  the  proper  parties  to  apply 
for  the  order  of  maintenance,  yet,  having  so  applied,  they  were  liable  to  costs. 

Merivale,  in  this  term,  obtained  a  rule  nisi  for  a  mandamus  calling 
upon  the  recorder  of  Exeter  to  enter  continuances  to  the  next  general 
quarter  sessions,  on  the  application  of  the  churchwardens  and  on  the  ap- 
plication of  the  churchwardens  and  overseers  of  St.  Olave's,  Exeter,  for 
an  order  upon  Nicholas  Tuckett  for  the  maintenance  of  a  bastard  child ; 
and  at  such  sessions  to  make  an  order  for  the  costs  of  the  said  Nicholas 
Tuckett  in  resisting  such  application,  to  be  paid  by  the  said  churchwar- 
[dens  and  overseers.    The  following  facts  were  stated  on  affidavit. 

A  notice  addressed  <(to  Nicholas  Tuckett  of  the  parish  of  St.  Olave,  in 
the  city  of  Exeter,"  and  signed  "  George  Ferris,"  &c.,  "  churchwardeov 
and  overseers  of  the  poor  of  the  said  parish  of  St.  Olave,"  was  served 
upon  Nicholas  Tuckett,  stating  that  they  should  apply  to  justices  in  petty 
sessions  for  an  order  of  filiation  upon  the  said  N.  T.,  whom  they  charged 
with  being  the  ^putative  father  of  a  certain  male  bastard  child,"  r«<w« 
tc.  The  said  churchwardens  and  overseers  (by  their  attorney) 
attended  the  petty  sessions ;  where  Tuckett  also  appeared,  and  demanded 
that  the  charge  should  be  heard  at  the  next  quarter  sessions  for  the  city^ 
and  entered  into  the  necessary  recognisances  to  appear,  &c.,  and  answer 
a  charge  made  against  him  by  the  churchwardens  and  overseers  of  tba 
poor  of  the  said  parish  of  St.  Olave,  &c.,  to  abide  the  judgment,  &c.,  and 
to  pay  all  the  costs  incurred  by  the  said  churchwardens  and  overseers  ii| 
bringing  such  charge  before  the  said  court,  if  the  court  diould  adjudge 
bim  to  be  the  putative  father,  &c.  The  petty  sessions  did  not  proceed 
farther.  The  attorney  for  the  complainants  entered  their  application  witl| 
the  clerk  of  the  peace  as  that  of  « the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  Olave  ;"  and  they  and  Tuckett  respectively  ap« 
peared  by  counsel  at  the  quarter  sessions.  The  opening  of  the  case  for 
the  applicants  was  interrupted  by  the  counsel  for  Tuckett,  who  objected 
that  the  churchwardens  and  overseers  of  St.  Olave's  were  not  the  proper 
parties  to  apply :  «<  that  the  said  parish  of  St.  Olave  was  a  parish  situate 
within  a  union,  and  was  incorporated  with  the  other  parishes  in  the  said 
city  for  the  relief  and  maintenance  of  the  poor  of  the  said  city  and  county 
of  the  said  city  under  and  by  virtue  of  a  certain  act  made,"  &c.,  (9  tf,  10 
W.  3|  c.  33,  <<  for  erecting  hospitab  and  workhousesi  within  the  city  and 
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countv  of  the  city  of  Exon,  for  the  better  employing  and  \naintainiiig  the 
poor  there,")  «  and  that  there  then  were  guardians  of  the  said  union  ap- 
pointed and  entitled  to  act  as  managers  of  the  poor  and  in  the  distribution 
^'\A±\  ^^^  ordering  of  ^relief  to  the  said  poor  of  the  said  city  and  county 
-'  of  the  said  city  from  the  poors'  rate :  and  that  consequently  the 
said  parish  formed  part  of  a  union  having  guardians  within  the  true  intent 
and  meaning  of  the  several  acts  of  parliament  then  and  now  in  force  re- 
specting bastard  children."  The  sessions,  on  argument,  held  the  objection 
good,  refused  an  order,  and  dismissed  the  application.  Tuckett's  counsel 
then  applied  for  costs,  to  be  paid  by  the  overseers ;  but  the  recorder  was 
of  opinion  that  he  had  no  power  to  order  payment  of  costs.  The  order  of 
sessions,  after  having  recited  the  proceedings  at  petty  sessions,  detailed 
the  latter  ones  as  follows.  «  And  whereas  now  here,  at  this  Court  of 
'Quarter  Sessions,  the  said  churchwardens  and  overseers  having  made  such 
application  as  aforesaid,  and  the  said  Nicholas  Tuckett  having  appeared 
personally,  this  court  hath  proceeded  to  hear  the  said  application  of  the 
eaid  churchwardens  and  overseers :  now  this  court,  upon  \he  hearing  of 
Bttch  application,  having  heard  all  parties  concerned  and  their  counsel, 
and  being  of  opinion  that  the  said  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  St.  Olave  aforesaid  are  not  the  proper  parties  to  make 
the  application,  doth  not  think  fit  to  make  any  order  thereon ;  and  this 
court  doth  refuse  to  order  and  direct  that  the  costs  and  charges  incurrad 
by  the  said  Nicholas  Tuckett  in  resisting  the  said  application  shall  be  paid 
by  the  said  churchwardens  and  overseers."  llie  affidavit  further  stated 
that  St.  Olave's  was  in  fact  incorporated  with  other  parishes  in  Exeter,  for 
the  relief  and  maintenance  of  the  poor,  as  above  stated ;  and  that  there 
were,  at  the  time  of  the  making  of  the  said  application,  guardians,  ap- 
*^df)1  P^'^^^d  under  the  act  of  9  &  10  W.  3,  who  *were  entitled  to  act 
^  as  managers  of  the  poor,  and  in  the  distribution  and  ordering  of 
relief  to  the  poor  of  the  said  city  and  county  from  the  poor  rates. 

R^na  v.  Stamper f  1  Q.  B.  119,  and  Regina  v.  Vie  Justices  of  Mon* 
mauthshirej  12  Law  J.  N.  S.  126,  Mag.  C.  (Bail  Court,  Q.  B. ;)  S.  C,  1 
Dowl.  8l  L.  145,  were  cited  in  moving. 

J.  Greenwood  now  showed  cause.  This  case  having  been  removed 
from  special  to  quarter  sessions  under  stat.  2  &  3  Vict.  c.  85,  s.  3,  the 
costs  are  governed  by  stat.  4  &  5  W.  4,  c.  76.  By  stat.  2  &  3  Vict.  c. 
85,  s.  1,  the  order  of  maintenance  should  be  applied  for  by  «<  the  guardians 
of  any  parish,  or  of  the  union  in  which  any  parish  may  be  situate,  or  if 
there  shall  be  no  such  guardians  then  the  overseers  of  such  parish." 
By  stat.  4  &  5  W.  4,  c.  76,  s.  72,  the  application  is  to  be  made  by 
cctfae  overseers  or  guardians"  of  the  parish,  or  "the  guardians  of  any 
union  in  which  such  parish  may  be  situate:"  and  sect.  73  provides 
(hat,  <(  if  upon  the  hearing  of  such  application  the  court  shall  not  think 
it  to  make  any  order  thereon,  it  shall  order  and  direct  that  the  full 
tests  and  charges  incurred  by  the  person  so  intended  to  be  charged  in 
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reasting  such  application  shall  be  paid  by  such  overseers  or  guardians.'' 
In  the  present  case  the  guardians  of  the  union  established  under  stat  9  & 
10  W.  3,  c.  33,  were  the  persons  pointed  out  by  the  words  "  guardians 
of  any  union"  in  stat«  4  &  5  W.  4,  c.  76,  s.  72 :  the  interpretation  clause, 
sect  109,  explaining  the  words  "  guardian"  and  «  union,"  makes  this 
clear  :(a)  they,  consequently,  were  the  proper  persons  to  apply  for  the 
order  *of  maintenance :  and  on  that  ground  the  application  by  the  r»nAa 
overseers  and  churchwardens  was  dismissed.  If  these  were  not  *- 
right  parties  for  the  purpose  of  making  the  application,  neither  were  they 
right  parties  for  the  purpose  of  paying  costs;  and,  if  so,  the  recorder  had 
no  jurisdiction  to  grant  them.  [Coleridge,  J.  Why  may  not  the  words 
«  such  overseers  or  guardians"  in  sect.  73  refer  to  the  persons,  whether 
overseers  or  guardians,  who  have,  rightly  or  otherwise,  applied  under  sect. 
72?]  The  act  distinctly  prescribes  who  shall  apply;  the  mere  circum 
stance  that  persons  applying  are  in  fact  overseers  cannot  give  jurisdiction 
over  them  as  parties.  In  Regina  v.  Stamper ^  1  Q.  B.  119,  which  was 
cited  in  moving  for  the  rule,  an  entry  of  the  intended  application  had  been 
made  by  the  right  persons  in  the  book  of  the  clerk  of  the  peace  ;  the  court 
and  the  party  charged  were  ready  to  proceed ;  and  the  application  fell  to 
the  ground  because  no  one  appeared  to  support  it.  Rex  v.  Cctwston,  *• 
Dowl.  &  R.  445,  was  a  similar  case.  Here  the  court  refused  to  proceed, 
because  it  held  that  the  wrong  persons  had  appeared.  If  the  applicants 
were  «  such  overseers"  as  are  mentioned  in  sect.  73,  and  that  refers,  as 
has  been  suggested,  to  sect  72,  the  application  should  have  been  heard, 
and,  according  to  Rex  v.  Friestouy  5  B,  &  Ad.  597,  a  mandamus  might 
now  be  granted  to  enter  continuances  and  hear  the  application. 

Merivakj  (with  whom  was  Cornish^)  contri,  was  stopped  by  the  court 

Lord  Denican,  C.  J.  I  think  this  was  a  hearing  on  which  costs  might 
be  granted.  And,  if  parish  officers  *have  improperly  brought  a  rmoAn 
person  before  the  justices,  and  he,  on  a  hearing  at  sessions,  ob-  ^ 
jects  that  they  are  not  the  proper  parties,  and  the  application  is  thereupon 
dismissed,  that  does  not  entitle  them  to  allege  that  they  are  not  proper 
parties  to  pay  the  costs. 

Williams,  J.,  concurred. 

Coleridge,  J.  The  question  as  to  granting  a  mandamus  where  justices^ 
on  a  preliminary  objection,  have  refused  to  hear,  is  very  different  from: 
that  which  arises  in  the  present  case,  whether  the  hearing  was  such  as  en^ 
titled  the  sessions  to  make  an  order  for  costs  under  stat  4  &  5  W.  4,  c.  76, 
s.  73.  The  concluding  proviso  of  that  section  is  strictly  worded,  and 
appliiis  to  this  case. 

WiGHTMAN,  J.  As  soon  ss  the  case  came  on  to  be  heard  there  was  a 
<>  hearing"  for  the  purpose  of  this  clause.  Rule  absolute.(&) 

(a)  8ee  Regma  t.  Guardian$  of  Lambeth  and  Begina  v.  St,  Mary,  Soatkampton,  paga 
•18,  post. 
(5)  See  DOW  sta*.  7  dc  8  Vict  c  101,  secu.  1  to  9. 

VOL.  V.  27  82 
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The  QUEEN  v.  IiIARTIN  aad  Ano&er 
Aeported,  2  Q.  B.  1037,  note  (a). 


Ex  parte  The  Oveneeis  of  PONTEFRACT. 
Reported,  3  Q.  B>  391. 
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Stat.  8  dc  4  W.  4>  e.  63,  8«  113,  enacts  that  no  indictment  shall  be  preferred  or  snit  com 
menced  for  the  recovery  of  any  penalty  or  forfeitnre  nnder  thai  or  any  other  act  re« 
lating  to  the  customs,  unless  the  suit  be  commenced  in  the  name  of  the  attoniey-|;e« 
neral  or  the  lord  advocate,  or  the  indictment  be  preferred  under  the  direction  of  the 
commissioners  of  customs,  or  the  suit  be  commenced  io  the  name  of  some  officer  of 
customs  under  the  direction  of  the  commissioners.  Beet.  118  enacts  that,  if  any 
prosecution  be  commenced  for  the  recoveiy  of  any  fine,  penalty  or  forfeiture  incurred 
under  any  act  relating  to  the  customs,  the  attorney-general  or  lord  advocate  may  stop 
the  proceedings  by  entering  a  nolle  prosequi  or  otherwise,  on  such  information.  StaL 
8  &  4  W.  4,  c.  61,  s.  29,  enacts  that,  on  inquiry  as  to  facts  relative  to  the  customs, 
4cc.,  before  a  surveyor-general,  evidence  shall  be  given  oik  oath»  and,  if  false,  shall 
be  an  act  of  perjury. 

On  indictment  for  perjury  so  committed, 

1.  Quaere,  Whether  the  indictment  need  be  authorized,  as  directed  by  staL  3  &  4  W.  4, 
c.  63,  s.  1 13. 

!•  If  it  need,  ^iMsre  whether  the  indictment  ought,  on  the  ftice  of  il,  to  show  the  fact  of 
the  authority. 

But  at  any  rate  this  court  will  not  quash  an  indictment  not  showing  the  authority,  though 
the  want  of  it  appear  by  affidavit,  but  will  leave  the  defendant  to  his  demurrer,  or 
motion  in  arrest  of  judgment,  or  application  to  the  attorney-general. 

Per  Lord  Denman,  C.  J.  Sect.  1 18  of  stat  3  dc  4  W.  4,  c  63,  does  not  apply  to  such  in- 
dictments ;  but,  with  respect  to  them,  the  attorney-general  is  left  to  his  common  law 
power. 

Sn  F.  Pollock,  attorney-geDeral,  in  this  term,,  obtawed  a  rule  calling 
upon  the  prosecutor  to  show  cause  why  the  indictment  in  this  case  should 
Dot  be  quashed,  and  all  further  proceedings  stayed.  The  rule  was  drawn 
up  on  reading  the  indictment  and  certain  affidavits.  The  indictment 
was  for  perjury  alleged  to  have  been  cottimitted  on  evidence  given  by 
the  defendant  before  one  of  the  surveyors-general  of  the  €U8toros,(a} 
^oAfX  ^touching  the  alleged  misconduct  of  John  Poole,  then  a  landing 
^     waiter  at  the  port  of  London.    It  did  not  appear,  on  the  face  of 

(a)  By  Stat.  3  die  4  W.  4,  c.  61,  s.  29,  it  is  enacted:  "That  upon  examinations  and  in 
fuiries  made  by  any  surveyor-general  of  the  customs,  or  any  inspector-general  of  the 
customs,  for  ascertaining  the  truth  of  facts  relative  to  the  customs,  or  the  conduct  of 
officers  or  persons  employed  therein,  and  upon  the  like  examinations  and  inquiries 
made  by  the  collector  and  controller  of  any  out  port  in  the  United  Kingdom,  or  of  any 
port  in  ihe  Isle  of  Man,  or  made  by  any  person  or  persons  in  any  of  the  British  posse»> 
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ftef  indietiBeiit,  that  it  had  been  preferred  in  the  Dsrme  ef  the  attotnejr-ge- 
neral,  or  of  the  lord  advocate  of  l^othnd,  or  under  the  direction  of  com*^ 
missionersi  or  in  the  name  of  any  officer,  of  eustoms  or  excise.(a)  By  the 
affidavits  it  appeared  that  neiiher  the  coramissioners  of  customs  nor  tkoae 
of  excise  had  amhorized  preferring  the  indictment 

*The  affidavits  in  answer  showed  that  the  iDdictment  was  pre-  rmofM 
ferred  at  the  instance  of  John  Poole,  the  party  charged  before  the  ** 
snrveyor-general :  that  a  true  bill  was  found  by  the  grand  juiy  at  the 
Central  Crimimat  Court;  that,  before  trial,  the  indictment  was  removed 
into  this  court  by  certiorari  under  the  fiat  of  the  attorney.general,(&)  and 
that  the  case  was  made  a  special  jury  case  at  the  instance  of  the  solicitor 
of  customs,  and  appointed  for  trial  on  I7th  June,  1843 ;  on  which  day 
the  prosecutor  was  in  attendance  with  his  witnesses  and  counsel ;  when 
the  attomey*general,  who  appeared  as  counsel  for  the  defendant,  withdrew 
the  record.(c) 

CodAwrUy  M.  Chambers^  and  PouUen  now  showed  cause.  The  ap* 
plication  is  made  on  the  ground  that,  since  the  oath  was  taken  under  stat 
3  jt  4  W.  4,  c.  51,  8.  29,  the  indictment  falls  within  sect.  112  of  stat  3 

lions  abroad  appointed  by  the  commissioners  of  bis  majesty's  customs  to  make  such 
examinations  and  inqairies,  any  person  examined  before  him  or  them  as  a  witness  shall 
deliver  his  testimony  on  oath,  to  be  administered  by  such  of  the  surveyors-general,  or 
such  of  the  inspectors-general,  or  such  collector  and  controller,  or  such  person  or  per* 
sons  as  shall  examine  him,  and  who  are  hereby  authorized  to  administer  such  oath ; 
and  if  such  person  shall  be  convicted  of  making  a  false  oath  touching  any  of  the  facts 
10  testified  on  oath,  or  of  giving  false  evidence  on  his  examination  on  oath,  before  any 
of  the  surveyors-general  or  inspectors-general  of  the  customs,  or  such  collector  and 
controller,  or  such  person  or  persons,  in  conformity  to  the  directions  of  this  act,  every 
saeh  person  so  convicted  as  aforesaid  shall  be  deemed  guilty  of  perjury,  and  shall  be 
liable  lo  the  pains  and  penalties  to  which  persons  are  liable  for  wilful  and  corrupt 
peijory/' 

(a)  Stat.  3  dc  4  W.  4,  c  63,  s.  IIS,  enacts,  *<That  no  indictment  shall  be  preferred  or 
suit  commenced  for  the  recovery  of  any  penalty  or  forfeiture  under  this  or  any  other 
aef  relating  to  the  customs  or  excise  (except  in  the  cases  of  persons  detained  and  car- 
ried before  one  or  more  justices  in  pursuance  of  this  act)  unless  such  suit  shall  be  com- 
menced in  the  name  of  his  majesty's  attorney-general,  or  in  the  name  of  the  lord  advo- 
cate of  Scotland,  or  unless  such  indictment  shall  be  preferred  under  the  direction  of  tht 
commissioners  of  his  majesty's  customs  or  excise,  or  unless  such  suit  shall  be  com- 
menced in  the  name  of  some  ofllcer  of  customs  or  excise,  under  the  direction  of  the  said 
commissioners  respectively." 

Sect  113  enacts,  **That  if  any  prosecution  whatever  shall  be  commencect  for  the  re- 
covery of  any  fine,  penalty,  or  forfeiture  incurred  under  this  or  any  other  act  relating  to 
the  customs  or  excise,  it  shaU  be  lawful  for  his  majesty's  attorney-general,  or  for  the  lord 
advocate  of  Scotland,  if  he  is  satisfied  that  such  fine,  penalty,  or  forfeiture  was  incurred 
without  any  intention  of  fraud,  or  that  it  is  inexpedient  to  proceed  in  the  said  prosecu- 
tion, to  stop  all  further  proceedings  by  entering  a  nolle  prosequi,  or  otherwise;  on  such 
information,  as  well  with  respect  to  the  share  of  such  fine,  penalty,  or  Ibirftiliire  tO' 
which  any  officer  or  officers  n»y  be  entitled,  as  to  the  kina'i  share  thereof." 

(i)  See  stat.  6  dt  6  W.  4,  c  33  s.  1. 

(e)  It  was  stated,  in  moving  for  the  rule,  that  the  application  was  made  in  conse* 
quence  of  complaint,  by  the  prosecutor's  counsel,  of  the  crown-  having  withdrmwa 
At  reeorji 
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&  4  W.  4,  c.  53y  and  fherefore  cannot  be  preferred  without  the  sanctioii 
of  the  authorities  there  mentioned.  Bat,  first,  this  is  not  an  « indictment" 
<t  preferred  or  suit  commenced  for  the  reooreiy  of  any  penalty  or  forfeit- 
ure,"  under  an  act  relating  to  the  customs.  It  is  true  that,  but  for  sect. 
29  of  Stat.  3  &  4  W.  4,  c.  51,  which  is  an  act  relating  to  the  customs,  the 
oath  could  not  have  been  administered  nor  the  ofience  of  perjury  com- 
mitted ;  but  the  indictment  for  peijuiy  is  not  preferred  for  the  recovery  of 
any  penalty  or  forfeiture.  The  statute  makes  the  offence  perjury,  but 
leaves  the  perjury,  when  committed,  to  be  dealt  with,  as  other  perjuries, 
00^-,'.  by  the  ^ordinary  legal  proceeding.  Stat.  3  &  4  W.  4,  c.  53,  is 
^  entitled  "  An  act  for  the  prevention  of  smuggling ;"  and  sect 
112  plainly  refers  to  proceedings  instituted  for  the  recovery  of  penalties 
upon  offences  against  that  or  similar  acts.  Sects.  75,  94,  &c.,  have  such 
offences  in  contemplation,  llie  statute  is,  in  many  respects,  a  substi- 
tute for  the  repealed  act  for  the  prevention  of  smuggling,  6  G.  4,  c.  108. 
It  is  true  that  an  <<  indictment"  is  not  the  word  now  ordinarily  applied  to 
proceedings  for  the  recoveiy  of  penalties :  but  that  is  not  an  incorrect  use 
of  the  word,  as  appears  by  its  occurring  in  stat.  21  Ja.  1,  c.  4,  s.  1,  as 
descriptive  of  a  proceeding  by  a  common  informer.  Secondly,  the  in- 
dictment  cannot  be  quashed  for  a  defect  not  apparent  on  the  face  of  it. 
Now  it  is  not  essential  to  the  validity  of  the  indictment,  that  it  should 
appear  to  be  brought  under  the  authority  in  question.  Even  if  it  were 
essential,  the  defendant  might  be  put  to  his  demurrer ;  but  such  an  alle- 
gation would  be  immaterial,  and  not  traversable.  Thirdly,  in  whatever 
way  the  objection  is  raised,  the  court  will  not  interfere  by  its  own  act  to 
stop  the  proceedings.  Rex  v.  Johnson^  1  Wils.  325,  and  Rex  v.  Belton, 
1  Salk.  372,  show  that  the  court  will  not  quash  indictments  for  offences 
of  a  heinous  kind,  such  (according  to  the  latter  case)  as  perjury.  The 
court  will  be  the  less  ready  to  interpose  here,  because,  if  the  objection 
really  be  good,  the  attorney-general,  under  sect.  113  of  stat.  3  &  4  W.  4, 
c.  53,  has  power  to  stop  the  proceedings  ex  officio,  and  ought  to  do  so  on 
his  own  responsibility.  That  is  the  remedy  to  which  the  statute  points: 
it  would  be  very  dangerous  if  parties  accused  of  perjury  committed 
*3521  ^^^^^^  ^^^  custom-*house  authorities  had  a  right  to  stop  the  prose- 
-'  cutions  in  all  cases. 
Sir  F.  Pollock^  attorney-general,  Thesiger^  JerviSj  and  W,  F.  PoUockj 
oontra.  The  proceeding  ex  officio  was  not  adopted,  because  the  attorney- 
general  was  counsel  for  the  defendant,  and  therefore  preferred  calling 
upon  the  court  to  act.  First,  this  proceeding  is  under  an  «  act  relating  to 
the  customs,"  because  it  is  only  by  stat.  3  &  4  W.  4,  c.  51 ,  s.  29,  that 
the  offence  exists  at  all.  The  inquiry  before  the  surveyor  or  inspector- 
general  is  in  the  nature  of  a  private  investigation ;  and  therefore,  without 
a  9pecial  provision,  evidence  there  given  would  not  be  punishable  as  pen 
jury.  Then  the  intention  of  stat.  3  &  4  W.  4,  c.  53,  was  to  put  all  in- 
dictments arising  out  of  proceedings  originating  in  the  custom-house 
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regulations  within  the  control  of  the  officers  of  the  customs,  or  the  law 
oflScers  of  the  crown.  There  was  danger  of  collusive  proceedings  under 
those  acts,  by  which  punishment  might  be  evaded.  The  provision  is  not 
confined  to  proceedings  for  penalties.  Sect.  112  comprehends  this  case , 
the  two  proceedings  pointed  out  are  « indictment"  and  "suit  commenced 
for  the  recovery  of  any  penalty  or  forfeiture,"  either  being  "  under  this  or 
any  other  act  relating  to  the  customs  or  excise."  The  word  « indict- 
ment,"  is  never  applied  in  the  act  to  proceedings  for  penalties:  thus  in 
sect.  75  the  words  are  «  action  of  debt,  bill,  plaint,  or  information." 
[WiGHTMAN,  J.  Sect.  53  speaks  of  indictments  for  misdemeanors  created 
by  the  act,  and  subjects  the  ofiender  to  a  «  penalty  or  forfeiture,"  of  100/.] 
The  party  would  not  be  indicted,  properly  speaking,  for  the  recovery  of 
penalty:  he  would  be  charged  with  the  ^misdemeanor:  the  im-  r«o-o 
prisonment  or  penalty  would  be  the  sentence  of  the  court.  Se-  '- 
condly,  since  an  indictment  not  properly  authorized  is  to  have  no  effect, 
the  authority  ought  to  appear  on  the  indictment  in  order  to  give  it  validity.] 
[Coleridge,  J.  Sect.  116  rather  seems  to  assume  that  there  will  be  such 
an  averment]  A  criminal  information  filed  by  leave  of  this  court  does 
not  indeed  set  out  such  leave;  but  there  the  name  of  the  court 
and  the  officer  appear,  which  show  that  leave  has  been  given,  so  as  to 
satisfy  stat.  4  &  5  W.  &  M.  c.  18,  s.  2 ;  and  the  court  has  judicial  know- 
ledge of  the  leave  granted.  Here  the  court  cannot  see  that  the  indictment 
IS  allowable  :  it  ought  therefore  to  be  quashed.  Thirdly  as  to  the  discre* 
lion  of  the  court.  To  quash  the  indictmer.j  is  a  more  convenient  course 
than  to  put  the  party  to  a  demurrer,  or  to  direct  an  acquittal  at  nisi  prius 
for  want  of  proof  of  the  authority.  Sect.  113  of  stat.  3  &  4  W.  4,  c.  53, 
is  inapplicable  to  an  indictment :  that  is  not  a  ^^prosecution"  « commenced 
for  the  recovery  of  any  fine,  penalty  or  forfeiture."  The  attorney-general 
therefore  has  not,  by  any  express  words  the  power  from  which,  according 
to  the  argument  on  the  other  side,  the  remedy  specifically  pointed  out  by 
the  statute  is  to  be  derived.  There  is  a  marked  difference  between  the 
language  of  sect.  112  and  that  of  sect.  113. 

Lord  Denman,  C.  J.  There  are  insurmountable  difficulties  in  the  way 
of  making  this  rule  absolute.  I  cannot  think  that,  where  the  power  of 
prosecuting  is  given  for  what  stat.  3  &  4  W.  4,c.  51,  makes  perjury,  such  a 
proceeding  comes  within  the  words  of  sect.  1 12  of  c.  53.  The  latter,  I 
thmk,  apply  merely  to  the  offences  against  *the  customs  and  ex-  rmot^A 
cise,  and  not  to  the  very  grave  ofTence  of  perjury.  Next,  sup-  *- 
posing  the  words  applicable,  I  much  doubt  whether  the  authority  ought 
to  appear  on  the  face  of  the  indictment.  But,  if  that  be  essential,  the  de« 
fendaot  may  have  the  benefit  of  the  objection  by  demurrer  or  motion  in 
firrest  of  judgment.  Then,  whether  we  should  stay  proceedings  is  in 
truth  the  same  question  again,  and  is  one  which  we  cannot  dispose  of  in 
a  summary  way.  To  such  an  application  we  must  apply  some  discretion  : 
and  I  am  not  prepared  to  say  that  we  ought  to  take  the  case  up  when  no 
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iDt8chief  appears.  If  the  commissioners  can  make  out  a  case  of  oppres- 
fioD  to  the  satisfaction  of  the  attorney-general,  he  will  exercise  his  powers.  I 
agree  with  him  that  he  might  well  be  loath  to  prevent  any  person  from 
rindicating  his  character :  but,  if  that  be  applicable  to  him,  having  the 
means  of  investigation  Which  he  possesses,  U  applies  with  tenfold  force  to 
us,  the  court  before  whom  the  indictment  is  brought  Indeed  I  have  no 
difficulty  in  saying  that  I  do  not  think  any  case  which  could  be  laid  before 
me  on  affidavit  would  induce  me  to  exercise  the  extraordinary  power 
which  the  legislature  intrusts  to  the  attorney-general.  In  sect.  113  the 
power  of  entering  a  nolle  prosequi  is  given  to  the  attorney-general  in  the 
case  of  any  prosecution  commenced  for  the  recovery  of  fine,  penalty  or  fop^ 
feiture  incurred  under  the  acts  relating  to  the  customs  or  excise:  but  neither 
that  nor  sect.  112  confers  this  power  in  the  case  of  an  indictment.  And 
why  not?  Because  the  legislature,  knowing  that  such  power  was  already 
in  his  hanils,  left  all  the  responsibility  with  him.  We  do  not  decide  that 
the  defendant  has  not  a  right  to  the  protection  sought  If  he  is  entitled 
^«-^n  to  it,  it  is  not  for  •the  court  to  suggest  by  what  course  he  is  to 
^  obtain  it.  But,  being  now  called  upon  to  exercise  a  discretion^ 
we  decline  to  interfere.  I  had  much  doubt  in  granting  the  rule  nisi :  and 
I  am  of  opinion  that  we  ought  not  to  comply  with  the  application. 

Williams,  J.  The  question  is  confined  within  narrow  limits.  It  is, 
whether  the  protection,  if  necessary,  should  be  given  by  the  court  or  by 
the  attorney-general.  It  is  said  that  the  perjury  is  committed,  if  at  all, 
under  peculiar  circumstances,  and  before  a  person  who,  independently  of 
the  statute,  has  no  power  to  administer  an  oath.  Granted.  But  it  does 
Dot  follow  that  there  might  not,  under  these  circumstances,  be  committed 
perjury  of  the  gravest  description  :  and  I  agree  with  my  lord  that  it  is  one 
of  the  highest  otfences.  I  cannot  conceive  why  it  should  be  cast  upon  the 
court  to  stop  a  prosecution  for  so  signal  and  malignant  an  otfence,  when 
the  only  reason  that  could  be  urged  to  us,  namely  that  the  proceeding 
may  be  abused,  constitutes  an  immediate  and  direct  reason  for  an  applica* 
tion  by  the  authorities  to  the  attorney-general,  whose  power,  no  doubt, 
would  be  wisely  exercised  if  it  appeared  that  a  prosecution  was  corruptly 
instituted. 

Coleridge,  J.  This  is  an  indictment  for  perjury,  a  very  grave  and 
serious  offence.  Without  going  into  the  old  authorities,  it  is  in  the  spirit 
of  them  all  that  the  court  should  not  interfere  where  there  is  doubt.  Now 
is  there  not  doubt  here  ?  If  I  pronounced  any  opinion,  I  should  rather 
agree  with  the  attorney-general  that  the  case  does  fall  within  s.  112,  of 
c.  53.  But  surely  the  point  is  susceptible  of  doubt  and  discussion.  Then 
•a'fii  ^^"^^8  the  question,  whether  the  authority  ought  to  *appear  on 
^  the  face  of  the  indictment.  It  may  be  that  the  general  rule  of 
pleading  makes  this  unnecessary,  or  that  the  particular  enactment  makes 
it  necessary.  Again  I  say,  here  is  doubt  enough  to  prevent  the  court  from 
bterfering.    And  we  can  do  no  injustice  by  abstaining.    For,  if,  as  the 
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sttoraey-general  does  and  must' allege,  it  is  a  condition  precedent  that  the 
indictment  should  be  instituted  under  the  authority  in  question,  there  must 
he  some  vfzy  by  which  the  objection  may  be  made  available.  But  it  may 
le  said  that  many  cases  may  arise  in  which  public  policy  requires  that  the 
proceedings  should  be  stopped.  That  is  possible  ;  though  I  cannot  help 
saying  that  it  must  be  a  very  strong  case  to  require  it  in  such  a  proceed- 
ing as  the  present.  But,  in  such  a  case,  the  law  has  placed  the  power  in 
the  hands  of  a  high  officer,  who,  if  he  thinks  fit,  must  exercise  it  upon  his 
own  responsibility,  and  not  throw  the  responsibility  upon  the  court. 

WiGHTMAN,  J.  This  is  a  case  far  too  doubtful  for  the  interference  of 
fhe  court.  The  prosecution  is  for  an  offence  which,  though  under  a  cus- 
toms act,  is  highly  criminal.  I  can  easily  see  that  there  may  be  many 
cases  under  sect.  112  of  c.  53,  in  which  the  parties  chiefly  concerned  are 
fhe  officers  of  customs  or  excise.  But  there  may  be  many  others  in  which 
all  individuals  are  concerned,  as,  for  instance,  cases  within  sect.  27  of 
c.  51,  which  makes  a  forgery  on  the  receiver-general  punishable  by  trans- 
portation for  life.  Such  an  offisnoe  might  be  in  the  highest  degree  detri- 
mental to  an  individual :  and  ought  an  indictment  for  such  a  forgery  to  be 
stopped  by  the  court  upon  a  summary  application  ?     Rule  discharged. 
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HAMLETS. 

On  presentment,  io  a  eoart  of  sewers,  that  M.  S.  Teoe^ved  benefit  in  respect  of  bis  lands 
fiom  a  certain  drainage,  M.  8.  appeared  and  pat  in  a  traverse  to  the  presentment, 
defectiye  in  form,  but,  as  he  alleged,  raising  a  substantial  defence.  The  clerk  lo  the 
commissioners  demurred  specially.  M.  8.  was  heard  in  support  of  his  traverse ;  and 
the  commissioners  on  September  7th,  1S41,  decided  against  him.  He  thereupon  (at 
the  same  coart)  prayed  leave  to  amend,  and  tendered  a  fresh  traverse ;  but  the  com« 
missioners  refosed  to  receive  it  A  rate  was  then  made,  comprehending  the  land  of 
M.  8.  He  refased  to  pay,  was  summoned  for  non-payment,  and  showed  cause :  a 
view  of  the  land  was  had;  and,  aAer  a  final  hearing,  the  commissioners,  on  July 
S5th,  ia4S,  distrained.  M.  8.,  on  May  10th,  164S,  moved  for  a  certiorari  to  bring  up 
the  proceedings,  on  the  grounds  that  the  camiaissioners  ought  not  to  have  decided  as 
JDdges  oa  a  demurrer  virtually  put  in  by  themselves  and  that,  even  if  this  was  rightly 
done«  the  amendment  should  have  been  allowed. 

HeU,  that  the  application  came  too  late :  bnt, 

Qticre,  per  liord  Denman,  C.  J.,  whether  the  objections,  if  made  in  time,  would  not 
have  been  valid ;  And,  semMe,  per  Coleridge,  J.,  that  the  court  of  sewers  ought  to  bare 
^rmitted  tbe  amendment 

HuRLSTOKE,  in  last  Easter  term,  (May  10th,)  obtained  a  rule  nisi  for  a 
certiorari  to  remove  into  this  court  a  presentment  made  as  after  mentioned 
at  a  court  of  sewers  for  the  limits  of  the  Tower  Hamlets  (excluding  St* 
Katberine's  and  Blackwall  Marsh,)  holden,  &c.,  and  also  all  ordinances, 
decrees  and  orders  thereon,  whereby  a  certain  rate  was  made,  assessed 
and  levied  or  Michael  Scales  b  respect  of  certain  lands,  &c.  The  follow* 
ing  &ct8  appealed  on  affidavit 
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At  a  court  of  sewers  bolden  in  and  for  the  limits  of  the  Tower  Hamlets, 
August  lOth,  1841,  a  jury  presented  that  Michael  Scales  and  others  named 
in  a  schedule  to  such  presentment  were  owners  and  occupiers  of  lands, 
&c.,  in  the  parishes  of  St.  John,  Hackney,  and  St.  Mary  Stratford,  Bow, 
in  the  Hackney  Brook  Level,  and  that  the  said  lands,  &c.,  held  by  M. 
Scales  and  the  said  other  persons  respectirely  were  of  the  value,  &c., 
and  that  they  did,  in  respect  of  the  said  lands,  &c.,  receive  benefit  o. 
avoid  damage  by  the  support,  maintenance,  reparation,  &c.,  of  the  sewers 
*^^T  ^"  ^^  ^^^  level.  Notice  was  *given  of  the  presentment,  and 
^  that  a  rate  would  be  made  for  the  support,  &c.,  of  the  sewers  of 
.  the  said  level,  and  for  incidental  expenses,  at  an  adjourned  court,  to  be 
holden  at  the  office  of  sewers  on  24th  August,  when  any  person  might 
appear  and  traverse  the  presentment. 

On  that  day  Mr.  Scales  attended  the  court,  and  delivered  a  written 
paper,  stated  by  him  to  be  a  traverse  of  the  presentment,  in  the  following 
terms.(a) 

"  To  the  commissioners  of  Hackney,  and  all  others  whom  it  may  con- 
cern.  Gentlemen  :  A  presentment  made  to  you  on  the  10th  day  of  Au- 
gust, 1841,  by  a  jury  therein  named,  amongst  other  averments  states  that 
the  houses  and  lands  occupied  by  me  and  various  of  my  tenants  and  other 
mhabitants  of  Old  Ford  in  the  parish  of  St.  Mary,  Stratford,  Bow,  in  the 
county  of  Middlesex,  either  avoid  damage  or  are  benefited  by  a  stream 
designated  in  such  presentment  as  Hackney  Brook  Level,  and  that  the 
said  Michael  Scales  and  his  tenants  and  others,  their  lands  and  tenements, 
ought  to  be  rated  to  such  Hackney  Brook  Level  according  to  a  schedule 
or  valuation  set  forth  in  such  presentment.  I  hereby  give  you  notice 
that  I  traverse  such  presentment,  and  say  that  such  presentment  is  illegal 
and  unjust  in  the  whole  and  in  every  part  of  it,  and  therefore  I  put  my. 
self  upon  a  jury  of  my  country,  and  demand  to  be  heard  myself,  by  my 
tenants,  and  also  by  the  inhabitants  named  in  such  presentment. 

Michael  Scales. 
«  Log  Hall,  Old  Ford,  24th  August,  184L 
•^Ql         "  ^"^»  amongst  other  reasons,  I  derive  no  benefit  nor  *avoid 
-'     no  injury  from  the  Hackney  Brook  Level  sewer ;  and  that  it  is 
an  unequal  rate.  Michael  Scales." 

Mr.  Unwin,  the  clerk  to  the  commissioners,  deposed,  on  affidavit  m 
answer  to  the  rule  "that,  having  known  no  instance  within  his  own  ex* 
perience,  and  having  been  unable  to  find  one  after  a  careful  inspection 
among  the  records  of  the  couK,  of  the  trial  of  any  traverse  in  the  court  of 
sewers,  and  conceiving  that  the  said  alleged  traverse  was  vague,"  &c>i 
«  and  insufficient,"  he,  by  direction  of  the  commissioners,  consulted  coun* 
•el,  who  advised  a  demurrer,  and  it  was  drawn  as  follows. 

(a)  The  traverse  is  given  as  stated  on  the  affidavits  in  answer  to  the  rale.    Tb$ 
iUieinent  of  it  in  Mr.  8cales*s  affidavit  was  different  in  some  slight  particulars. 
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«<  JTie  Queen    )  In  the  Court  of  Commissioners  of  Sewers  for  the  Tower 
T.  Q     Hamlets  (excluding  St.  Katherine's  and  BiackwaQ 

Miehael Scales,  )     Marsh.) 

«  Andy  as  to  the  plea  by  way  of  traverse  of  Michael  Scales  to  the  pre- 
sentment made  on  behalf  of  our  sovereign  lady  the  queen  by  a  jury  of  the 
county  of  Middlesex  at  a  court  of  sewers  for  the  limits,"  &c.,  <^holden 
on  the  10th  August,  1841,  John  William  Unwin,  clerk  of  the  said  court 
and  of  the  commissioners  of  sewers  for  the  Tower  Hamlets  aforesaid,  being 
duly  authorized  and  empowered  in  this  behalf,  on  behalf  of  our  sovereign 
lady  the  queen  says  that  the  said  presentment  ought  not  to  be  quashed, 
but  ought  in  all  things  to  be  affirmed  notwithstanding  the  said  traverse, 
because  he  says  that  the  said  traverse  is  insufficient  in  law.  And  he  shows 
to  the  court  here  the  following  grounds  and  causes  of  demurrer  to  the  said 
traverse,  namely :  that  it  does  not  tender  an  issue  or  pray  that  the  facts 
therein  alleged  or  any  of  them  may  be  inquired  of  by  the  country ;  nor 
does  the  said  Michael  Scales  thereby  put  himself  upon  the  country  as  to 
any  *fact  or  &cts  material  to  be  tried ;  and  no  certain  issue  can  fo^ 
be  taken,  nor  can  any  trial  of  the  merits  be  had,  thereon ;  and  the  '- 
nme  is  couched  in  vague,  argumentative  and  uncertain  terms,  and  is  cal- 
culated to  perplex  and  delay  the  proceedings  of  the  court,  and  ought  to  be 
quashed  and  holden  for  nought.    John  William  Unwin." 

A  copy  of  the  demurrer  was  served  on  Mr.  Scales,  with  notice  that  the 
next  court  would  be  holden  on  September  7th,  1841.  On  that  day,  Mr. 
Scales  appeared,  and  was  called  upon  by  the  court  <^  to  argue  and  support 
his  said  traverse,"  and  he  addressed  the  court  accordingly.  The  court 
^as  Mr.  Unwin  stated)  ^^  thereupon  ordered  that  the  said  demurrer  be  al- 
lowed, and  the  said  traverse  quashed,  and  that  the  judgment  of  the  court 
should  be  entered  thereon,"  which  was  done  as  follows. 

<«  In  the  Court  of  the  Commissioners,"  &c.  <<  The  Queen  v.  Midtael 
Scales.  On  the  7th  day  of  September,  1841,  comes  the  said  Michael 
Scales  into  this  court,  and  says  that  his  said  plea  by  way  of  traverse  to  the 
presentment  made  by  a  jury  of  the  county  of  Middlesex  on  the  10th  day 
of  August,  1841,  is  sufficient  in  law.  Wherupon,  the  said  Michael  Scales 
being  present  in  court  here  and  having  been  heard  in  support  of  his  said 
plea  by  way  of  traverse,  and  having  fully  considered  and  deliberated  upon 
the  premises,  it  is  considered  and  adjudged  by  the  court  here  that  the  said 
plea  by  way  of  traverse  of  the  said  Michael  Scales  is  not  sufficient  in  law, 
and  that  the  same  ought  to  be,  and  it  is,  quashed  and  holden  for  nought : 
and  that  the  said  presentment  made  as  aforesaid  ought  to  be,  and  it  is, 
confirmed  and  approved  of  by  the  court :  and  that  the  said  Michael  Scales 
be  taxed  accordingly." 

•    *After  the  court  had  given  judgment,  Mr.  Scales  prayed  leave  to     r»<ig| 
amend.    The  prayer,  as  stated  in  his  own  affidavit,  was  for  liberty,     ^ 
•<  upon  payment  of  costs,  to  amend  his  said  traverse  in  respect  of  any  defect 
of  form  therein;"  and  he  delivered  to  the  commissioners  an  amended  traverse^ 
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oonduding  with  a  prayer  of  trial  by  a  jury:  bat  the  oommissioners  woild 
BOt  permit  such  traverse  to  be  substituted ;  and  Mr.  Scales  was  not  allowed 
to  proceed  to  trial  by  a  jury.  On  the  same  7th  September,  1841,  a  rate 
was  laid  upon  the  Hackney  Brook  Level,  includii^  the  pri^Dises  occupied 
hj  Mr.  Scales.  He  refused  to  pay,  was  summoned  for  non-payment,  and 
a  Tiew  of  the  premises  was  had  :  a  find  hearing  before  the  commissionefs 
took  place  on  June  21st,  1842,  when  they  ordered  that  the  rale  should  be 
paid ;  and,  Mr.  Scales  still  refusing  payment,  a  distress  was  levied  oaUs 
jgjoAs,  July  25rh,  1842. 

The  affidavits  on  each  side  contained  statements  on  the  merits  of  the 
•case,  which  it  is  not  necessary  to  detail. 

Sir  W.    W.  FoUelt,  solicitor-general,  Kelly  and  WUles  now  showed 
cause.    If  the  commissioners  were  wrong  in  not  permitting  Mr.  Scales  to 
traverse,  he  might  have  applied  for  a  mandamus ;  or,  if  the  rate  was 
illegally  made,  he  <mtght  have  tried  its  validity  by  action.     There  is  so 
precedent  for  a  certiorari  to  let  ia  a  traverse  under  circumstmoes  like  ^ 
jpresent.     It  may  be  objected  that  the  commissioiiers,  who  demurred  to 
the  traverse,  ought  not  to  have  acted  as  judges  of  the  demurrer:  but  this 
was  unavoidable,  by  the  nature  of  their  office.     They  not  only  hold  a  com^ 
mission,  but  are  justices  of  oyer  and  terminer,  acting  by  recognised  forms 
of  process,  and  authorized  to  pronounce  decrees  which  have  the  eflfeet  of 
•3621     J^^g™^'*^s:  Fitz.  N.  B.  113,  tit.  WrU  of  "^ Oyer  and  Terminer; 
J     Com.  Dig.,  Justices  {G  3 ;)  CalHs  on  Sewers,  163—167.    A  pre- 
aentment  before  them  differs  from  an  indictment  only  because  it  is  not  on 
t)ill,  bill  ex  mero  rootu.     A  traverse,  then,  may  be  taken  before  them,  is 
in  other  courts  of  oyer  and  terminer ;  and  the  subsequent  proceediagiB 
^ould  be  analogous  to  those  in  such  courts.     That  the  traverse  of  a  pre- 
sentment in  the  court  of  sewers  cannot  be  taken  after  decree  appears  from 
Com.  Dig, ^  Sewers  (G;)  Callis,  216,  217 :  the  same  rule  would  prevail 
ttkert  as  before  other  jurisdictions.     It  is  consistent  with  the  practice,  as 
flhown  by  precedent,  that  the  clerk  to  the  commissioners  should  plead  to 
the  traverse  of  a  presentment :  4  Wentw.  PI.  191 ;  Ramsey  v.  JfornabeUp 
11  A.  &  £.  383.     If  any  mistake  in  law  appears  by  the  record  in  the 
Court  of  Sewers,  Mr.  Scales  may  bring  error.     Further,  the  judgment  was 
given  in  1841,  and  the  rate  laid  soon  after ;  but  this  motion  was  not  made 
till  Easter  term,  1843 :  it  was  too  late  then  to  ask  that  the  proceedings 
diould  be  removed. 

Erie  and  Hurlstone^  contrtL.  Mr.  Scales  might  hare  brought  an  actios, 
but  at  the  risk  of  treble  damages,  under  stat.  23  H.  8,  c.  5,  s.  12.  It  was 
argued,  and,  as  it  seems,  correctly,  in  Birkett  v.  Crosier^  3  Car.  &  P.  ^^» 
that  a  traverse  is  the  proper  mode  of  questioning  a  presentment  made  m 
the  Court  of  Sewers,  (a)  The  objections  taken  to  Mr.  Scales's  traverse 
were  on  special  demurrer  only :  and  be  should  have  been  permitted  to 
amend.    He  had  not  even  joined  in  demurrer :  the  only  entry  on  the  re- 

(a)  See  stat  3  dc  4  W.  4,  e.  28,  s.  46. 
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-cord  to  that  ^flfect  is  made  bj  the  commissioners  themsclres.  It  does  not 
appear  that,  on  the  traverse  tendered  by  way  of  amendment,  the  real  ques* 
tion  might  not  have  been  tried  by  a  jury,  had  not  the  ^commissioners  i-^oi^o 
hy  giving  judgment  in  their  own  fevour  excluded  the  traverse.  *■ 
[CoLeRiDGC,  J.  You  deny  that  they  have  any  right  to  demur  and  decide 
the  demurrer.]  No  instance  of  such  demurrer  has  been  found.  At  least, 
they  cannot  demur  for  mere  matter  of  form.  If  their  judgment  on  the  de* 
lliarrer  is  erroneous,  it  should  seem  that  the  party  aggrieved  by  the  decision 
cannot  have  a  writ  of  error ;  Callis,  288 ;  and  see  p.  167 :  and  in  Com* 
ndns  V.  Mauam,  March,  196,  two  of  three  judges  were  of  opinion  that 
the  proceedings  were  removable  by  certiorari,  and  not  writ  of  error ;  which 
IS  confirmed  by  Rex  v.  Commissioners  of  the  Fens^  2  Keb.  43,  and  Smith's 
Case^  I  Ventr.  66.  In  Lord  Dunbar  v.  The  Commissioners  of  Sewers,  1 
Keb.  298,  313,  the  court  said  (hat  the  commissioners  were  «<  bound  to  no 
legal  forms  in  strictness:"  if  so,  it  is  just  that  the  opposing  party  should 
have  the  same  latitude.  Callis  says,  p.  215,  «« that  a  traverse  may  be 
taken  to  a  presentment  made  in  this  court  of  sewers,  and  herein  thi^  court 
may  be  resembled  to  a  sessions  of  the  peace."  But,  at  sessions,  a  tra* 
Terse,  if  informal,  might  be  amended  by  the  clerk  of  the  peace ;  and  that 
might  have  been  done  here,  if  necessary,  by  the  clerk  to  the  commis- 
sioners. [Lord  Denman,  C.  J.  Why  did  not  you  apply  to  this  court 
sooner?  Williams,  J.  Might  not  Mr.  Scales  have  come  to  this  court 
when  the  commissioners  rejected  his  second  traverse,  if  that  decision  was 
wrong?]  The  proceedings  before  the  Court  of  Sewers  lasted  till  July, 
1842 ;  and  this  motion  was  made  in  the  Easter  term  following.  The  ap- 
plication is  in  the  nature  of  a  writ  of  error;  and  that  would  have  been  in 
time.  The  objections  are  on  the  face  of  the  proceedings  *them*  r*qi^4 
selves.  The  commissioners,  being  in  the  situation  of  plaintiffs,  '- 
have  decreed,  as  judges,  in  their  own  favour;  and  they  haie  debarred  a 
party  brought  before  them  by  presentment  from  his  privilege  of  travers- 
ing, which  is  a  statutory  right,  Callis,  215,  216,  except  in  tlie  cases  there 
specified. 

Lord  Denman,  C.  J.  The  prosecuting  party  in  this  case  has  lain  by  so 
long,  that  I  think  we  ought  not  to  interfere.  If  his  land  has  been  impro- 
perly taxed,  deriving  no  benefit  from  the  drainage,  he  may  apply  to  the 
court  when  he  is  taxed  again.  I  decide  this  solely  on  account  of  the  lapse 
of  time.  I  think  that  there  is  much  weight  in  the  objections  taken  to  the 
proceedings. 

'Williams,  J.  Mr.  Erie  and  Mr.  Hurlstone  have  not  answered  the  ob- 
jection that  when  the  second  traverse  was  rejected  Mr.  Scales  might  have 
applied  to  this  court  at  once  to  enforce  the  receipt  of  it,  instead  of  sufier- 
ing  so  long  a  time  to  elapse.  If  this  burden  is  to  be  continued,  there 
will  be  another  rate ;  and  he  may  then  make  an  earlier  application. 

Coleridge,  J.  I  certainly  think,  as  at  present  advised,  that  it  was  the 
duty  of  the  commissioners  to  look  into  the  traverse  and  see  if  it  did,  ia 
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substance,  put  in  issue  the  matter  v^hich  Mr.  Scales  proposed  to  try.  But 
the  more  improper  their  proceeding  may  have  been  in  this  respect,  the 
more  incumbent  was  it  on  Mr.  Scales  to  seek  his  remedy  at  once,  and 
not  lie  by  till  a  rate  had  been  levied  when  an  attempt  to  unrip  the  pro- 
ceedings would  produce  much  public  inconvenience.(a) 

Rule  discharged, 
(a)  WightmaD,  J.,  had  left  the  court  daring  the  argument. 


•365]      •The  QUEEN  v.  The  SHERIFF  OF  MIDDLESEX. 

(WALKER  V.  The  LONDON  and  BLACKWALL  RAILWAY 

COMPANY. 

On  execation  of  an  inquiry  under  a  railway  act,  the  sheriff  stopped  the  case  on  a  pre* 
liminaiy  ohjection.  A  rale  was  obtained,  calling  on  the  sheriff  to  show  cause  why  a 
mandamus  should  not  issue,  directing  him  to  proceed  with  the  inquiry.  Coaasel,  in- 
structed by  the  railway  company,  who  had  succeeded  before  the  sheriff,  opposed  the 
rule ;  but  a  mandamus  issued,  and  was  obeyed.  The  prosecutor  moved,  under  stat. 
1  W.  4,  c  91,  s.  6,  for  costs,  to  be  paid  by  the  company. 

QMcre,  whether  the  company,  not  being  immediate  parties  to  the  rule,  were  liable  to 
costs.    Bat 

UMt  that,  at  all  erents,  they  could  not  be  subjected  to  costs  for  supporting  a  judicial 
daotsioa  in  their  farour 

A  MANDAHUS  having  issued  in  this  casey(a)  directed  to  the  sheriflf,  he 
empannelled  and  summoned  a  jury ;  and  an  inquiry  was  held,  and  a  ver- 
dict found  for  the  prosecutor.  In  last  Easter  term  a  rule  was  obtained, 
calling  upon  The  London  and  Blackwall  Railway  Company  to  show  cause 
why  they  should  not  pay  the  prosecutor  his  costs  of  obtaining  the  rules 
oisi  and  absolute  for  a  mandamus,  and  of  the  writ,  and  of  that  application. 
The  affidavit  in  support  of  the  rule  set  forth  all  the  proceedings,  and  stated 
that  the  motion  for  a  mandamus  was  opposed  by  counsel  on  behalf  of  the 
company. 

Sir  W.  W.  I\>lkii^  8oIicitor*general,  now  showed  cause.  The  railway 
company  were  not  parties  to  the  motion  for  a  mandamus :  the  court,  there- 
fore, has  no  jurisdiction  to  order  payment  of  costs  by  them.  In  Reginar. 
Bingham^  4  Q.  B.  877,  where  a  mandamus  had  issued,  commanding  a  Jus- 
tice to  hear  and  determine  a  complaint  against  The  Eastern  Counties  Rail- 
way Company,  a  motion  for  costs  was  made  against  the  company ;  but 
*3661  *^^^^o^(  success.  The  Court  of  Exchequer  has  refused  to  order 
payment  of  costs  by  a  person  not  party  to  the  record,  though  the 
action  had  been  brought  for  his  benefit.(6}  Besides,  the  mandamus  here 
was  rendered  necessary  by  a  mistake  of  the  undersheriflf  in  his  judicial 
capacity :  the  company  ought  not  to  be  subjected  to  costs  for  upholding 
bis  decision  in  their  favour. 

(a)  Walker  t.  7^  Limdon  and  BhdkwaU  Bailway  Company,  3  Q.  B.  744 
{h)  See  HayuMord  v.  Giffard,  4  M.  ^  W.  194.    Also  Regina  v.  Greene,  4  Q.  B.  646,  CfiO 
And  (he  oaaei  oiled,  p.  66S. 
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Sir  F.  PoUockj  attorney-general,  contra.  The  company  are  jusdy  liable 
to  costs,  haying  led  the  undersheriffinto  the  error  of  stopping  the  case  on 
the  first  inquiry.  In  Regina  v.  Binghanij  4  Q.  B.  877,  this  court  seems  to 
have  admitted  that  the  party  really  interested  ought  to  pay  costs ;  but  the 
motion  was  made  prematurely.  The  words  of  stat.  1  W.  4,  c.  21,  s.  6, 
are  large  enough  to  authorize  an  order  for  costs  on  parties  interested  either 
directly  or  indirectly. 

Lord  Demman,  C.  J.  We  do  not  enter  into  the  question  whether  the 
company  in  this  case  be  or  be  not,  as  a  third  party,  exempt  from  costs. 
We  must  follow  the  general  rule  that,  where  a  judicial  decision  has  been 
given,  the  party  who  comes  forward  only  to  defend  a  judgment  in  his 
fiiTour,  and  which  he  is  entitled  to  suppose  a  right  one,  shall  not  pay  costs, 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  discharged. 
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PlaintiflTsued  out  a  &.  fa.,  which  was  returned  Dulla  bona,  and  afterwards  an  alias  fi.  fa^ 
under  which  goods  were  seized.  An  injunction  issued  to  restrain  the  sheriff  frono 
selling,  on  the  ground  that  the  goods  seized  were  not  the  property  of  the  defendant; 
and  a  master  in  chancery  so  reported;  whereupon  the  sheriff  withdrew  from  pos 
session.  Plaintiff  then  issued  a  ca.  sa.,  on  which  defendant  was  taken,  but  discharged* 
on  the  ground  that  the  alias  fi.  fa.  had  not  been  returned.  Plaintiff  then  issued  a 
scire  facias  on  the  judgment. 

irdtfthat,  although  it  must  be  taken,  after  the  discharge  of  the  ca.8a.  for  the  non-retura 
of  the  alias  ^.  fsu,  that  something  had  been  done  under  the  alias  A.  fa.,  yet  the  scirs 
facias  ought  not  to  be  set  aside  for  irregularity  as  having  issued  before  the  retam  of 
The  alias  fi.  fa.,  inasmuch  as  the  defendant,  if  any  thing  had  been  taken  under  tba 
alias  fi.  fa.,  might  plead  the  fact,  whether  that  writ  had  been  returned  or  not,  and 
whether  or  not  the  plaintiff  had  been  satisfied. 

The  defendant,  in  person,  on  a  preceding  day  of  this  term,  obtained  a 
rule  calling  on  the  plaintiff  to  show  cause  why  a  scire  facias,  issued  in  this 
cause  at  the  suit  of  the  plaintiff,  should  not  be  set  aside. 

The  affidavit  in  support  of  the  rule  stated  (a)  that,  in  November,  1839, 
a  fi.  fa.  for  445/.  bs.  issued  on  behalf  of  the  plaintiff  on  a  judgment 
against  the  defendant,  under  which  the  sheriff  of  Surrey,  on  28th  Novem* 
ber,  1839,  took  possession  of  all  the  goods  and  chattels  in  defendant's 
dwelling-house.  That,  on  the  same  day,  an  injunction  was  issued  at  the 
suit  of  defendant's  wife  to  restrain  the  sheriff  from  seizing  any  of  the 
goods  in  certain  houses,  including  the  house  above  mentioned.  That  the 
sheriff  remained  in  possession  a  few  days,  and  then  withdrew  by  order  of 
plaintiff,  and  returned  Nulla  bona.  That  the  injunction  was  afterwards 
dissolved,  and  another  issued,  restraining  the  sheriff  from  selling  any  of 
Ihe  property  under  any  writ  of  execution  that  had  issued  or  should  issue 

(a)  See  the  statement  of  facts  on  the  motion  in  the  Exchequer  Chamber  m  the  same 
MUse,  4  Q.  B.  858. 
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ID  the  cause.  That  on  30th  December,  1839,  the  sherifT  resomed  possn- 
sion,  under  an  alias  fi.  fa*,  and  continued  in  possession  of  the  property 
till  3Ist  December,  1840.  That  the  last  writ  had  not  been  returned. 
0OAQ1  "^^^^  defendant  was  arrested,  ^January  15th,  1842,  on  » capias 
-'  on  the  same  demand,  and  was  discharged  by  rule  of  this  court 
on  10th  February,.  1842;  and  that  the  capias  was  returned  and  filed. 
That  a  scire  facias  on  the  same  demand  was  issued  on  4th  Novem*' 
ber,  1843. 

In  answer,  it  was  deposed  that  the  lord  chancellor,  on  dissolving  the 
original  injunction,  ordered  that  the  sheriff  should  be  restrained,  (as  above 
Bseniioned,)  and  that  the  execution  should  be  withdrawn  on  the  plaintiff 
in  equity  paying,  or  giving  security  for,  the  amount  of  the  execution, 
which  had  not  been  done.  That  after  the  sheriff  had  resumed  possession, 
the  lord  chancellor  referred  it  to  the  master  to  ascertain  what  portion  of  the 
property  belonged  to  defendant's  wife ;  and  the  master  reported,  on  29th 
January,  1841,  that  none  of  the  property  was  liable  to  the  debts  or  control 
of  defendant ;  which  report  was  afterwards  confirmed  ;  and  the  sheriff,  in 
consequence,  withdrew  from  possession  on  31st  December,  1840,  before 
the  issuing  of  the  ca.  sa.  llat  plaintiff  had  recovered  nothing  in  satis- 
faction of  the  judgment ;  and  that  the  ca.  sa.  had  been  issued  on  the  sup- 
position that  the  return  of  the  alias  fi.  fa.  was  therefore  unnecessaiy ; 
but  that  the  ca.  sa.  had  been  set  aside  for  want  of  such  return.  That 
plaintiff  had,  in  April,  1842,  ruled  the  sheriff  to  return  the  alias  fi.  fa. ; 
and  that  an  attachment  had  issued  against  the  sheriff  for  not  returning  it; 
but  that  the  attachment  had  been  discharged  on  the  ground  that  the  sheriff 
was  not  bound  to  make  such  return. 

WUUs  now  shoived  cause.  The  objection  to  the  scire  facias  is,  that  it 
was  issued  while  the  alias  fi.  fa.  was  unretumed.  But  nothing  had  been 
•'^^Ql  ^^^^  undt*r  the  *alias  fi.  fa. ;  and  therefore  it  was  not  necessary  to 
^  return  it.  And  the  scire  facias  was  in  the  nature  of  a  second  ac- 
tion. Where  a  writ  of  execution  issues  which  has  been  preceded  by 
another  writ  of  execution,  the  first  writ  should  be  returned,  in  order  to 
complete  the  claim  of  process,  and  because,  if  any  thing  has  been  levied 
under  the  first  writ,  the  defendant  cannot  bring  forward  that  fact,  since  be 
cannot  plead  to  a  mere  writ  of  execution.  But  in  scire  facias  it  is  other- 
wise :  there,  if  any  thing  has  been  levied  in  the  former  suit,  the  defend- 
ant may  plead  the  fact;  Com.  Dig.,  Pleader  {3  L  15.)  Where  such  matter 
can  be  pleaded,  the  first  writ  need  not  be  returned ;  Green  v.  ElgU  3  B. 
&  Ad.  437.  The  defendant  ought  to  be  put  to  his  plea  ;  and  the  plaintiff 
may  then  demur,  or  take  the  opinion  of  a  jury  on  the  facts,  instead  of  the 
matter  being  tried  on  affidavit 

The  Defendant^  in  person,  contra.  The  affidavits  do  not  show  that 
nothing  has  been  done  under  the  writs  of  execution  :  the  sheriff  withdrew 
from  possession  under  the  injunction  ;  but  he  had  held  for  some  time.  The 
scire  facias  must  show  that  execution  remains  to  be  made.    Here,  toOi 
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ttie  process  against  the  person  was  set  aside  on  tbe  express  ground  dM 
there  bad  been  no  return  of  the  alias  fieri  facias*  Cur.  adv.  trufi» 

Lord  DfiNMAN,  C.  J.,  on  tbe  following  day,  (November  25th,)  delivered 
the  judgment  of  the  court. 

lliis  was  a  rule  for  setting  aside  a  writ  of  scire  facias  as  irregular,  on 
the  ground  that  a  writ  of  fieri  facias  had  ^previously  been  issued,  r^^Trx 
executed  and  returned,  and  also  an  alias  fieri  facias  issued  but  not  '' 
returned,  cause  was  shown  on  two  grounds*  First,  it  was  said  that  nothing 
had  been  done  under  the  alias  fieri  facias.  But  it  appears  that  a  capiasad 
satisfaciendum,  which  had  issued  subsequently,  was  set  aside  by  this  coovt, 
on  the  ground  that  the  alias  fieri  facias  had  not  been  returned :  we  canno^ 
therefore  take  it  that  nothing  was  done  under  the  alias  fieri  facias.  Secondly, 
it  was  argued,  in  opposition  to  the  rule,  that,  when  a  scire  facias  is  issued,  it 
is  pleaded  to,  and  therefore  no  notice  need  be  taken  of  a  previous  fieri  facias,, 
though  it  has  not  been  returned,  and  the  plaintifi*  has  not  been  satisfied. 
No  doubt  the  law  is  so,  as  appears  from  Mountney  v.  Andrews^  Cro.  Eliz. 
237,  and  Clerk  v.  WUhers^  2  Ld.  Raym.  1072.  It  was  contended  thai 
the  scire  facias,  in  this  respect,  resembled  an  action  of  debt  on  the  judg- 
ment, to  which  &  fieri  facias  under  the  original  judgment  may  be  pleaded, 
and  in  which  therefore  the  writ  will  not  be  set  aside  for  irregularity  on  the 
ground  of  a  fieri  facias  having  been  issued  on  the  judgment  but  not  re^ 
tumid.  That,  we  think,  is  a  sound  view.  To  a  fieri  facias  or  a  capias 
ad  satisfaciendum  tbe  defendant  has  no  opportunity  of  pleading:  the 
court  therefore  requires  that  there  shall  be  a  return,  showing  what  has 
been  done,  before  new  process  is  allowed  to  issue.  But  this  principle 
does  not  hold  where  recourse  is  had  to  a  proceeding  which  is,  in  eflect,  a 
new  action,  and  where  the  defendant  may  defend  himself  by  pleading 
what  ha^  been  done  under  the  original  judgment ;  and  especially  since  a 
seizure  under  the  former  writ  constitutes  a  good  defence  to  the  scire  facias, 
though* the  ^sheriff  has  not  returned  the  writ,  nor  the  plaintiflf  r^'y^% 
been  satisfied.     The  rule  therefore  must  be  discharged.  '- 

Rule  discharged.(a) 

(a)  See  Hdmia  v.  Newlandt,  post ;  Febraary  8th,  1844. 


SIMPSON  V.  RAMSAY. 

If  a  writ  of  summons  be  directed  to  A.  B.  of  8.,  in  the  county  of  Kent,  <*  bat  to  be  hearo 
of  at  Peele's  Coffee  Hoase  in  the  city  of  London/'  service  of  a  copy  of  tbe  process 
in  London  is  bad,  and  will  be  set  aside,  though  tbe  latter  part  of  the  description  be 
correct. 

A  BULE  was  obtained  in  this  term,  calling  on  the  plaintiff  to  show  cause 
why  the  writ  of  summons  in  this  cause,  or  the  copy  and  service  thereof. 
Aould  not  be  set  aside,  with  costs. 

Th'.  copy  of  the  writ  was  directed  <<  to  David  Allen  Ramsay  of  Sandling 
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near  Maidstone,  in  the  county  of  Kent,  but  to  oe  heard  of  at  Peele's  Co& 
fee  House,  Fleet  Street,  in  the  city  of  London.''  The  defendant,  by  his 
affidavit  in  support  of  the  rule,  stated  that  he  resided  at  39  Brewer  Street, 
Maidstone,  and  not  at  Sandling,  nor  at  Peelers  Cofiee  House :  and  that 
be  was  served  with  the  process  in  London.  The  plaintiff*,  in  answer, 
swore  that  defendant  had  a  house  at  Sandling,  and  that  plaintiff"  had  been 
told  by  a  clerk  of  defendant  there  that,  when  in  town,  he  was  to  be  found 
or  heard  of  at  Peele's  Coffee  House ;  and  plaintiff*  further  stated  that  he 
saw  and  identified  him  at  Peele's,  and  that  he  was  followed  thence,  and 
served  with  the  process  in  London. 

Humfrey  now  showed  cause.  [Wightman,  J.  The  Uniformity  of  Pro- 
cess Act,  2  &  3  W.  4,  c.  39,  s.  1,  enacts  that  the  writ  or  copy  shall  men- 
tion <<  the  place  and  county  of  the  residence  or  supposed  residence  of  the 
*3721  P^'^y  defendant,  or  wherein  the  defendant  shall  be  or  shall  be  *sup- 
■*  posed  to  be ;''  «  and  every  such  writ  may  be  served"  «« in  the 
county  therein  mentioned,  or  within  200  yards  of  the  border  thereof,  and 
not  elsewhere."]  The  service  in  London  was  warranted  by  the  descrip- 
tion <<  to  be  heard  of  at  Peele's  Cofi*ee  House,"  &c.,  <<  in  the  city  of  Lon- 
don." If  the  party  was  in  fact  at  Peele's  Coff*ee  House,  the  act  was  suf- 
ficiently complied  with.  [Lord  Denmak,  C.  J.  His  residence  is  stated  to 
be  in  Kent,  and  you  serve  him  in  London.]  The  object  of  the  statute  in 
requiring  a  particular  address  on  the  writ  was  only  to  guide  the  sheriff*,  so 
that  he  might  be  sure  of  taking  the  right  person. 

J.  Grat/f  contrd,  was  stopped  by  the  court. 

Lord  Denmait,  C.  J.  The  statute  cannot  be  so  construed. 

Williams,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  absolute,  to  set  aside  the  copy  and  service,  with  costii 
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MICHAELMAS  VACATION.(«)  [•SIS 

WHEELER  V.  BRANSCOMBE, 

Beplevin.  Avowry  for  a  qaarter's  rent  in  arrear.  Pleas:  1.  NonienuU.  3.  RienMin 
arrcrtn  Issues  thereon.  Defendant  was  mortgagor  in  possession,  having  mortgaged 
toH.  in  1834.  Defendant,  in  1838,  demised  the  premises  to  plaintiff  at  an  annual 
rent,  payable  quarterly;  and  in  1840  he  gave  H.  an  authority  to  receive  the  rent  of 
the  premises,  described  as  occupied  by  plaintiff* and  belonging  to  defendant  H.  com- 
municated this  authority  to  plaintiff*,  and  gave  him  notice  not  to  pay  rent  to  defendant 
but  to  H.  Plaintiff  accordingly  paid  several  quarters*  rent  to  H.:  but,  shortly  before 
Michaelmas  1841,  when  the  quarter's  rent  mentioned  in  the  avowry  became  dne,  de- 
fendant gave  notice  to  plaintiff  not  to  pay  it  to  H.  but  to  defendant.  Plaintiff*  paid  to 
neither ;  and  defendant  distrained.  At  that  time,  a  small  arrear  of  interest  was  due 
from  defendant  to  H.  under  the  mortgage.    HdA^ 

1.  That  the  authority  and  payments  of  rent  effected  no  change  in  the  tenancy,  and  that 
the  issue  t)n  the  plea  of  non  tenuit  must  be  found  for  the  defendant. 

S.  That  the  issue  on  the  plea  of  rieru  in  arrere  must  also  be  found  for  the  defendant, 
since,  if  the  facts  proved  amounted  to  a  defence,  they  ought  to  have  been  made  the 
subject  of  a  special  plea.    But 

Sembk,  that  the  facts  did  not  amount  to  a  defence. 

Replkvik.  Ayowry  for  a  quarter's  rent  due  29th  September,  1841, 
from  plaintiiT  to  defendant.  Pleas.  1.  Non  tenuit.  2.  That  no  part  of  the 
rent,  &c.,  was  or  is  in  arrear  in  manner  and  form,  &c.     Issues  thereon. 

On  the  trial,  before  Wightmax,  J.,  at  the  Devonshire  Summer  assizes, 
1842,  it  appeared  that,  in  1838,  the  defendant  demised  the  premises  men-, 
tioned  in  the  avowry  to  the  plaintiflT  for  three  years  certain  from  March 
25th  in  that  year,  at  an  annual  rent  of  21/.,  payable  quarterly;  and  that 
after  the  expiration  of  the  three  years  plaintiff  continued  to  occupy  the 
premises,  paying  the  same  rent.  In  1834  the  defendant  had  mortgaged 
the  same  together  with  other  premises  to  one  Hawkins ;  and  in  March,. 
1840,  the  mortgage  still  subsisting,  he  signed  and  gave  to  Hawkins  an 
authority  to  receive  the  rents,  as  follows.  <<  I  hereby  authorize  Mr.  John 
Hawkins,  of,"  &c.,  «<  to  receive  the  rents,  quarterly  or  at  any  other  time 
or  times  that  he  naay  think  proper,  *of  Mr.  Wheeler  and  Mr.  [•'yfA 
Eardley,  for  the  houses  that  they  now  occupy  belonging  to  me,  r 
situate  in  Torquay."  Hawkins  made  the  plaintiflT  acquainted  with  the- 
terms  of  this  authority,  and  also,  in  May,  1840,  served  hka  with  notice 
not  to  pay  to  Branscombe  «<  your  former  landlord  of  the  same  ;  he  having 
agreed  that  the  rents  arising  therefrom  shall  in  future  be  paid  to-  me,  or  to* 
my  order.  J.  Hawkins."  After  this  notice  plaintiflT  paid  his  rent  to  Haw* 
kins  until  a  short  time  before  the  rent  avowed  for  became  due,  when  the . 
defendant  directed  the  plaintiflT  not  to  pay  any  more  rent  to  Hawkins,  but 

...     f 

(a)  The  court  sat  in  bane  on  the  87th  and  38th  of  Norember^and'ffom  the- 4th  to  tb% 
f  th  of  December,  inclusive. 
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to  pay  it  to  the  defendant.  The  plaintifT  did  not  pay  the  rent  avowed  for 
to  either  party :  whereupon  the  defendant  distrained.  The  jury  found  that 
at  the  time  of  the  distress  a  small  arrear  of  interest  {2s,  6d,)  was  due  to 
Hawkins  under  the  mortgage.  The  learned  judge  was  inclined  to  think 
that  the  pleas  were  not  proved,  but  permitted  a  verdict  to  be  entered  for 
the  plaintiflf,  reserving  liberty  to  move  to  have  the  verdict  entered  for  the 
defendant. 

In  Michaelmas  term,  1842,  Bompas^  Serjt.,  obtained  a  rale  nisi  ac« 
cordingly. 

Crowder  and  J,  Greenwood  now  showed  cause.  There  are  two  questions 
in  this  case ;  first,  whether,  on  the  facts,  the  plaintiff  had  any  answer  at 
law  to  the  defendant's  claim  of  rent:  secondly,  whether  the  pleadings 
were  sufficient  to  let  in  such  answer.  It  appears  that  the  defendant  had 
given  the  mortgagee  an  authority  to  receive  the  rent,  and  that  the  plainiiflf 
had  assented  to  this  arrangement ;  which  facts  raise  a  sufficient  answer  to 
the  defendant's  claim.  The  authority,  being  coupled  with  an  interest, 
*^fS1     ^^^^^  ^^^  ^^  revoked  as  long  *as  any  part  of  the  sum  secured  by 

-'  mortgage  remained  unsatisfied  ;  and  the  jury  have  found  that  2s. 
6d.  did  remain  unpaid  for  interest.  The  defendant's  estate  was  only  that 
of  a  tenant  by  sufferance ;  and  the  plainiiff's  tenancy  to  him  was  only  a 
tenancy  fui  mo</o,  subject  to  the  authority.  The  mortgagee  had  aright 
to  demand  payment  from  the  plaintiff;  and  the  plaintiff  bad  a  right  to  pay 
the  mortgagee ;  therefore  no  rent  was  in  arrear  to  the  defendant.  This 
case  is  like  Dyer  v.  Bowl**r/^  2  Bing.  94 :  there,  on  pleadings  similar  to 
those  now  under  consideration,  and  arising  out  of  a  distress  in  June,  1820, 
for  rent  due  25th  March,  1820,  it  appeared  that  in  1796  Harcourt  de 
mised  to  Saul,  for  a  term  of  sixty-eight  years,  premises  which  were  then, 
and  to  the  time  of  the  distress,  subject  to  a  mortgage:  in  1808  Saul  as- 
tigned  the  term  to  Northwnod,  who  underlet  to  the  plaintiff:  in  1818  Har- 
court conveyed  his  reversion  to  Ramsbottom,  under  whom  the  defendant 
made  cognisance:  in  1819  the  mortgagee  gave  the  plaintiff  notice  not  to 
pay  rent  to  any  person  but  the  mortgagee's  attorney.  Northwood,  who 
indemnified  the  plaintiff,  had  paid  the  rent  to  Harcourt,  but,  at  the  time 
of  the  distress,  was  Harcourt's  general  agent,  and  had  paid  the  interest  on 
the  mortgage,  to  the  amount  of  the  rent  reserved,  from  1816  to  April, 
18*20 :  none  of  the  parties  having  recognised  Ramsbottom  as  landlord,  he 
•tood  only  in  the  situation  of  Harcourt ;  and  it  was  held  that  the  under* 
tenant  might,  under  riens  in  arrere,  avail  himself  of  the  payments.  So,  in 
ft«  present  case,  nothing  was  in  arrear  to  the  defendant.  [Lord  Denmav, 
C  J«  Why  not  ?  The  case  cited  shows  that  payment  to  the  mortgagee 
•^7fi1     ^^^'^  ^^^®  ^^^^  payment  to  the  defendant  so  as  to  support  *the 

^  plea  of  riens  in  arrere.  Colf.ridg£,  J.  The  mortgagee  could  have 
drained  only  in  the  defi*ndant's  name.]  The  authority,  being  coupled 
with  an  interest,  was  irrevocable,  and  operated  as  aii  extinguishment  of 
IIm  origMial  demand,  so  as  to  support  the  plea  of  riens  in  arrere.    In  CraiP^ 
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fM  ▼.  Oumey^  9  Bing.  372,(a)  it  appeared  that,  Streatber  being  indebted 
to  Solly,  and  Guruej  indebted  to  Streatber,  Streatber  requested  Ghimey  to 
paj  Solljr  whatever  might  be  due  from  Gumey  to  SoUy,  which  Gumey 
promised  Solly  to  do  when  the  amount  should  be  ascertained ;  and  it  was 
held  that  this  authority  was  not  countermanded  by  the  bankruptcy  of 
Streatber  after  the  amount  was  ascertained,  and  that  therefore  the  debt  did 
not  pass  to  Streather's  assignees.  Alderson,  J.,  there  rested  bis  judg- 
ment on  Hodgson  v.  ^ndersorij  3  B.  &  C.  842,  853,  834,  where  it  was 
held  that,  althou^  a  creditor  has  a  right  to  insist  on  payment  to  himself  or 
his  appointee,  yet,  baring  once  given  an  order  for  the  payment  of  his  debt 
to  a  third  person,  he  has  no  right  to  revoke  that  order,  provided  there  be 
a  pledge  by  the  person  to  whom  the  authority  is  given  that  be  will  pay  the 
debt  according  to  the  authority.  The  only  question,  then,  on  the  point 
now  before  the  court  is  whether  the  mortgagee  could  have  sued  the  plain* 
tiflT  for  this  rent :  and  that  question  must  be  answered  in  the  affirmative ; 
for  the  authority  had  been  communicated  to  the  plaintifT,  and  he  bad  made 
several  payments  of  rent  to  the  mortgagee  on  the  footing  of  that  authority, 
so  that,  if  the  question  had  been  put  to  the  jury,  they  must  have  found 
that  all  the  parties  assented  to  the  arrangement.  In  all  the  cases  where 
the  person  claiming  under  the  authority  has  ^failed,  it  has  been  for  r««»7^ 
want  of  assent  by  one  or  other  of  the  parties.  In  Gaussen  v.  ** 
Morton^  10  B.  &  C.  731,  a  copyholder  had  given  a  power  of  attorney  to 
his  creditor  to  appear  for  him  and  surrender  his  copyhold  to  the  use  of  a 
parcbaser,  and  to  sell,  and  receive  the  purchase  money :  this  power  he 
attempted  to  revoke  by  deed  and  notice  to  the  steward  of  the  manor  be- 
fore any  surrender ;  but  the  steward  took  a  surrender  to  the  use  of  a  pur* 
chaser  from  the  creditor:  and  it  was  held  that  the  authority  was  irrevoc»* 
ble,  and  the  estate  vested  in  the  surrenderee.  And  the  only  reason  why, 
in  WaUon  v.  Kingy  4  Camp.  272,  an  authority  to  a  creditor  to  sell  his 
debtor's  shares  in  a  ship  was  held  to  be  revoked  by  death  was  that  a 
person  could  not  be  authorized  to  act  in  the  name  of  a  dead  man.  In 
'  Wilson  V.  Coupland^  5  B.  &  Aid.  228,  all  parties  having  assented  to  the 
assignment  of  a  debt  for  money  had  and  received,  it  was  held  that  the  as- 
signee might  recover  against  the  original  debtor  in  an  action  for  money 
had  and  received.  The  doctrine  is  contained  in  the  words  of  Bollrr,  J., 
in  TaUock  v.  Harris^  3  T.  R.  174, 180 :  <<  Suppose  A.  owes  B.  100/.,  and 
B.  owes  C.  100/.,  and  the  three  meet,  and  it  is  agreed  between  them  that 
A.  shall  pay  C.  the  100/. ;  B.'s  debt  is  extinguished,  and  C.  may  receiver 
that  sum  against  A.''  It  follows  that  the  plarntiflT  here  is  entitled  to  recover 
if  the  pleadings  are  sufficient  to  let  him  into  bis  catse. 

As  to  this  latter  point :  in  Johnson  v.  Jcmev,  9  A.  flt  E.  869^(6)  H  s^ma 
10  have  been  taken  for  granted  that  a  tenant,  in  replevin  agaiast  bh  land* 
Indf  may,  under  the  general  plea  of  riens  in  arrcre,  show  paymeati  la  ttii 

(a)  Bee  OuUkbrnm  v.  Ji^ymorM,  9  AM  E.  879. 
(&}  See  HoMCf  r. ataecy,  IS  A.  AS.  aei; 
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landlord's  mortgagee.    [Wigrtbcak,  J.  This  plea  denies  in  general  termi/ 

*?7R1  ^^^  *^^  ^^^  ^^  ^^^'  ^'^^^^  saying  to  whom.]  The  plaintiff 
-'  contends  that  no  rent  was  due  to  the  defendant :  if  that  be  so, 
the  issue  on  riens  in  artrre  in  manner  and  form,  &c.|  roust  be  found  for 
the  plaintiff.  In  Johnson  v.  Jones^  9  A.  &  E.  809,  payment  to  the  mort« 
gagee  was  considered  to  be  a  defence  under  this  plea ;  the  only  difference 
in  the  present  case  is  that  the  plaintiff  has  not  paid,  he  is  only  liable  to 
pay.  [WiGHTBfAN,  J.  That  may  make  all  the  difference  on  this  issue: 
the  plea  is,  that  plaintiff  is  in  arrear  to  nobody :  the  evidence  is,  that  he 
has  not  paid  any  body.]  The  equity  of  the  case  is  with  the  plaintiff:  and, 
if  he  cannot  avail  himself  of  the  &cts  under  this  plea,  the  defendant  will 
be  taking  advantage  of  his  own  wrong:  the  plaintiff  could  not  have 
pleaded  nil  habmt  in  tenemenHs^  or  any  thing  equivalent ;  Jllchome  v. 
Qommey  2  Bing.  54.  [Wightman,  J.  He  might  have  paid  the  mortgagee 
as  the  defendant's  agent.  There  is  rent  in  arrear :  the  fallacy  is  in  argu- 
ing that  it  is  not  in  arrear  to  the  defendant.  In  Taylor  \.  Zamira^  6 
Taun.,  the  whole  rent  had  actually  been  paid  to  a  party  whom  the  land- 
lord had  authorized  to  distrain,  and  who  had  threatened  to  do  so.]  In 
Wharton  v.  Walker j  4  B.  &  C.  163,(a)  where  the  party  claiming  under 
the  authority  failed  from  not  having  himself  assented  to  the  arrangement, 
LiTTLEDALE,  J.,  Said :  c^Even  if  the  parties  had  met  and  agreed,  and  the 
debt  from  Lythgoe  had  been  discharged,  still  no  money  having  been 
received  by  the  defendant  to  the  plaintiff's  use,  the  latter  must  have  de 
clared  specially  on  the  agreement."  So,  here,  the  mortgagee  might  have 
declared  specially  against  the  plaintiff;  but,  if  so,  the  debt  from  the 
plaintiff  to  the  defendant  is  extinguished,  and  nothing  is  in  arrear  to  the 
defendant 

*^791  *BompaSj  Serjt.,  contri.  The  tenancy  having  been  created 
-*  subsequently  to  the  mortgage,  the  mortgagee  could  not,  by  merely 
giving  notice  to  the  lessee  and  requiring  the  rent  to  be  paid  to  himself, 
make  the  lessee  his  tenant,  or  entitle  himself  to  distrain  for  arrears  of  the 
rent :  Evans  v.  Elliot^  9  A.  &  EI.  342 :  and  the  instrument  giving  the 
authority  could  not  have  any  such  efiect;  for  it  asserts  the  tenancy  to  the^ 
mortgagor ;  and,  if  the  mortgagee  had  distrained,  he  must  have  made 
cognisance  under  the  defendant  or  avowed  in  his  name.  [He  was  then ' 
stopped  by  the  court.] 

Lord  Df3VMAir,  C.  J.  A  tenant  is  often  placed  in  an  awkward  position 
when  called  upon  to  elect  between  conflicting  claimants.  Here  the 
tenancy  was  originally  to  the  mortgagor ;  and  the  instrument  authorizing 
the  mortgagee  to  receive  the  rents  does  not  affect  to  make  any  change  in 
the  tenancy :  the  payment  of  rent  to  him  from  time  to  time  under  such  an 
authority  did  not  create  the  relation  of  landlord  and  tenant  between  him 
apd  the  plaintiff.    This  disposes  of  the  issue  under  nan  ienuiL    As  regards 

(a)  It  was  tbrre  said  that,  to  give  the  right  of  aetion»  the  debt  to  the  assignee  from  the 
party  assigning  must  be  extinguished.  ,  ^ 
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the  plea  of  riens  in  arrere^  the  evidence  shows  that  rent  was  in  arrear:  if 
there  was  such  a  binding  engagement  between  the  parties,  for  the  payment 
of  the  rent  to  the  mortgagee,  as  would  be  an  answer  to  the  defendant's 
claim  of  rent  from  the  plaintiff,  that  ought  to  have  been  made  the  subject 
of  a  distinct  plea :  no  case  has  been  cited  showing  that  such  defence  is 
available  under  riens  in  arrere. 

Williams,  J.,  concurred. 

*CoLERiDGE,  J.  I  am  of  the  same  opinion.  The  documents  r«oo^ 
show  the  intention  of  the  parties  not  to  have  been  to  dispose  of  '* 
the  reversion,  but  to  make  the  mortgagee  the  agent  or  bailiff  of  the  mort* 
gagor,  with  authority  to  receive  the  rents.  It  is  not  necessary  to  say  with 
what  interest  this  authority  was  coupled :  it  was  probably  a  sufficient  in- 
terest to  make  the  authority  irrevocable.  But,  assuming  that  to  be  so,  and 
to  be  a  good  answer  for  the  plaintiff,  it  is  an  answer  which  does  not  arise 
on  the  plea  of  riens  in  arrere :  at  the  most,  the  facts  show  that  rent  was  in 
arrear,  which,  under  the  authority,  the  plaintiff  ought  to  have  paid  to 
anothei'  person. 

WiGHTMAN,  J.  I  am  of  the  same  opinion  as  to  the  plea  of  non  tenuU. 
As  to  the  plea  of  riens  in  arrere^  I  think  that  such  an  authority  would  pro- 
baby  be  irrevocable,  and  that,  if  the  plaintiff  had  paid  the  rent  td  the 
mortgagee,  this  might  have  fallen  within  the  cases  which  have  been  cited  : 
but  the  difficulty  is  that  the  rent  has  not  been  paid  :  if  the  facts  amount  to 
an  answer,  they  ought  to  have  been  pleaded  in  excuse  of  non-payment  to 
the  defendant. 

Lord  Denman,  C.  J.  None  of  us  mean  to  say  that  the  authority  in  this 
eaae  would  support  such  a  plea.  A  mere  authority  to  pay  is  very  different 
from  an  engagement  binding  on  all  parties.  Rule  absolute. 
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^381]  »IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
MAGNAY,  ROGERS,  and  WALTER  v.  BURT.  . 

No  action  lies  against  a  sheriflT  or  his  officer  for  arresting  a  party  attending  under  a 
aommons  fiom  a  court,  thoagh  it  be  alleged  that  the  party  vas  thereby  privileged* 
and  that  the  defendants  knew  the  fact,  and  made  the  arrest  malicionsly. 

If  a  party  be  arrested,  and  the  Court  of  Review  order  him  to  be  discharged  on  the 
ground  that  he  was  in  attendance  under  order  of  that  court,  but  the  officer  arresting 
does  not  discharge  him,  the  remedy  (if  any)  against  the  officer  is  in  trespass,  not 
ease,  though  malice  be  alleged. 

9o  held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of 
Queen*s  Bench. 

Case,  by  the  dereodant  in  error  against  the  plaintiffs  in  error. 

The  declaration  charged  that  whereas  heretofore,  and  before  and  at 
the  time  of  the  committing  of  the  grievance  hereinafter  mentioned,  the 
defendants  Magnay  and  Rogers  had  been  and  were  sheriff  of  Middlesex, 
end  (he  defendant  Walter  was  then  an  officer  of  the  said  other  defendants ; 
and  that,  before  the  committing,  &c.,  on  &c.,  an  order  was  made  by  (he 
Court  of  Review,  in  the  matter  of  one  Henry  Charles  Curlewis,  of,  &c.y 
against  whom  a  fiat  in  bankruptcy  had  issued,  whereby  the  said  Court  of 
Review  did  order  that  it  be  referred  to  William  Scrope  Ayrton,  Esquire, 
an  officer  of  her  majesty's  Coart  of  Bankruptcy,  to  inquire  and  state 
whether,  at  the  date  and  suing  forth  of  the  said  fiat,  there  was  any  and 
what  debt  due  from  the  said  H.  C.  Curlewis  to  plaintiff,  the  petitioning 
creditor  under  the  said  fiat,  in  the  said  order  mentioned,  sufficient  in 
amount  to  support  the  said  fiat,  and  that,  for  better  making  the  said  in- 
quiry', all  necessary  and  proper  parties  were  severally  to  be  examined  be- 
fore the  said  W.  S.  Ayrton,  upon  interrogatories  or  otherwise,  touching 
the  matters  in  question,  as  the  said  W.  S.  Ayrton  should  think  fit,  &e., 
and  that  the  said  W.  S.  Ayrton  was  to  be  at  liberty  to  examine  the  said 
*9RQ.l  ^*  ^'  Curlewis,  ^the  said  petitioner  in  the  said  order  mentioned, 
-'  and  the  said  plaintiff,  the  said  respondent  in  the  said  order  men* 
tinned,  or  either  of  them :  as  by  the  said  order,  &c.,  will  more  fully 
appear. 

That  afterwards,  and  before  the  committing  of  the  grievances,  &c.,  to 
wit  on,  &c.,  the  said  W.  S.  Ayrton  did,  in  pursuance  of  the  said  order, 
by  a  summons  in  writing  signed  by  the  said  W.  S.  Ayrton,  summon  plain- 
tiff (defendant  in  error)  to  appear  before  him  on  Tuesday  the  28ih  day  of 
June,  1842,  at  eleven  o'clock  in  the  forenoon,  at  the  office  of  the  Regis- 
trar in  Bankruptcy,  Quality  Court,  Chancery  Lane,  there  to  be  examined 
by  or  before  him  the  said  W.  S.  Ayrton  in  the  aforesaid  matter  of  the 
laid  H.  C.  Curlewis.    That  afterwards,  and  before  the  committing.  &C.9 


♦  
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to  wit  on,  iuc.y  plaintiff  was  duly  served  with  the  said  summons,  and  in 
obedience  thereto,  he  did  afterwards,  to  wit,  at  eleven  o'clock  on,  &c., 
the  day  and  year  in  the  said  summons  mentioned,  attend  at  the  said 
Registry  office  in  his  own  person  before  the  said  W.  S.  Ayrton,  in  the 
^foresaid  matter,  under  the  aforesaid  reference ;  and  that  afterwards,  to 
wit  on  the  day  and  year  last  aforesaid,  and  after  plaintiff  had  been  attend- 
ug  at  the  Registry  office  before  the  said  W.  S.  Ayrton  for  the  purpose 
aforesaid,  and  whilst  he  was  leaving  the  said  Registry  office  for  the  pur- 
pose  of  returning  to  his  place  of  abode,  and  was  returning  to  his  place  of 
abode,  defendants,  so  being  such  sheriff  and  such  officer  as  aforesaid,  and 
before  any  reasonable  time  had  elapsed  for  the  return  of  plaintiff  to  hb 
said  place  of  abode,  well  knowing  that  plaintiff  was  then  privileged  from 
arrest,  and  disregarding  their  duty  in  that  behalf,  wrongfully  and  mali- 
ciously took  and  arrested  plaintiff,  by  his  body,  and  then  kept  *and  r^ooo 
detained  plaintiff  in  custody  for  a  space  of  time,  to  wit  five  days,  ^ 
after  defendants  had  been  requested  to  discharge  plaintiff  from  and  out  of 
their  custody,  under  and  by  virtue  of  a  certain  writ  of  capias  ad  satisfa- 
ciendum, directed  to  defendants  Rogers  and  Magnay  as  such  sheriff  of 
Middlesex,  whereby  our  said  lady  the  queen  commanded  the  said  sheriff 
that  he  should  take  plaintiff,  &c.,  so  that  he  might  have  bis  body  before 
the  barons  of  her  majesty's  Exchequer,  &c.,  to  satisfy  one  S.  L.  Curie  wis 
the  sum  of  300/.,  which  by  the  consideration  and  judgment  of  the  said 
court  was  then  and  there  adjudged  to  the  said  S.  L.  Curlewis  for  hb 
damages,  &c.,  as  by  the  record,  &c.  That  afterwards,  to  wit  on,  &c.y 
by  a  certain  order  then  made  by  the  said  Court  of  Review  in  the  mattex 
of  the  said  H.  C.  Curlewis,  a  bankrupt,  bearing  date  the  day  and  yeax 
aforesaid,  it  was  ordered  that  the  sheriff  of  Middlesex  should  discharge 
plaintiff  out  of  the  custody  of  defendants  Magnay  and  Rogers,  as  such 
sheriff  of  Middlesex  as  aforesaid,  in  which  custody  plaintiff  was  detained 
at  the  suit  of  the  said  S.  L.  Curlewis:  of  all  which  premises  defendants 
had  notice.  Yet  defendants,  further  disregarding  their  duty  in  that  be- 
half, did  not  nor  would  then  discharge  plaintiff  out  of  the  custody  of  de- 
fendants Magnay  and  Rogers  as  such  sheriff  of  Middlesex  as  aforesaid, 
but,  on  the  contrary  thereof,  wrongfully,  unlawfully  and  maliciously,  and 
Bgunst  the  will  of  plaintiff,  kept  and  detained  plaintiff  in  their  custody 
for  a  long  time,  to  wit  for  a  space  of  five  hours,  after  they  had  notice  of 
the  said  last  mentioned  order. 

Plea,  by  Magnay  and  Rogers,  not  guilty.     Issue  thereon. 

•Pleas  by  Walter.  1.  Not  guilty.  Issue  thereon.  2.  That  Walter  r^ooj 
had  not  notice  of  the  order  of  the  Court  of  Review.  Issue  thereon.     I- 

On  the  trial,  before  Williams,  J.,  at  the  Middlesex  sittings  in  Hilary 
term,  1843,  a  verdict  was  found  for  the  plaintiff  below  on  all  the  issues, 
^di  25/.  damages  generally.    In  the  same  term  (a)  Kennedy  moved  for  a 

(•)  January  ISth.  Before  Lord  Denmaii,  C.  J.,  Patteton*  Coleridge,  mod  Wight- 
Baa,  Js. 
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rule  for  a  new  trial,  (on  account  of  an  alleged  roisdirectiony)  or  to  arreid 
the  judgment  on  the  grounds  stated  in  the  argument  on  error.  The  court 
refused  to  arrest  the  judgment,  being  of  opinion  that  an  action  on  the  case 
lay,  since  it  appeared  that  the  sheriff  had  maliciously  and  knowingly 
transgressed  his  duty.  Patteson,  J.  referred  to  the  last  sentence  of  Lord 
Mansfield's  judgment  in  Tarlton  v.  Fisher^  2  Doug.  671.  The  court, 
also,  after  time  taken  to  consider,  refused  the  rule  for  a  new  trial.  Judg* 
inent  was  entered  for  the  plaintiff  below. 

Error  on  this  judgment,  having  been  brought  in  the  Exchequer  Cham- 
ber,  the  case  was  argued  in  last  Easter  vacation  (May  13tb,  1843)  before 
I'iNDAL,  C.  J.,  Erskine  and  Cresswell,  Js.,  and  Parke,  Alderson,  and 

ROLFE,  Bs. 

Kennedy  for  the  plaintifisin  error,  (defendants  below.)  The  declaration 
contains  two  counts,  or  two  breaches,  but  is  insufficient  in  both. 

As  to  the  first  count  or  breach.  First,  no  action  lies  at  all  against  the 
sheriff,  for  arresting  a  privileged  person,  at  the  suit  of  such  pen^n.  In 
Tarlton  v.  Fisher,  2  Doug.  671 ;  Cameron  v.  Lightfoot,  2  W.  Bl.  1190. 
and  Crossley  v.  ShaWy  2  W*  BI.  1085,  it  was  held  that  trespass  does  not 
.^oo..  lie.  The  reasons  given  by  *the  court  in  these  cases  show  that  no 
-'  action  at  all  lies.  In  Tarlton  \.  Fisher ,  2  Doxxg.  671,  indeed, 
Lord  Mansfield  said  :  «<  Whether,  if  the  defendants  had  done  any  thing 
oppressive,  with  full  notice  of  all  the  circumstances,  an  action  on  the  case 
might  be  maintained,  would  be  another  question."  But  Willes,  J.,  who 
thought  the  action  would  lie  in  the  case  of  an  arrest  after  notice  (owing 
to  the  particular  words  of  the  act  on  which  the  plaintiff  there  relied,  stat. 
20  G.  3,  c.  64,  s.  2,)  or  an  unreasonably  long  detainer  after  arrest  and 
subsequent  notice,  took  for  granted  that  the  form  would  be  trespass.  In- 
deed, in  the  case  of  an  unreasonably  long  detainer,  the  plaintiff  might 
reassign  the  excess,  which  shows  that  it  is  a  substantive  trespass.  The 
party  there  was  not,  properly  speaking,  privileged,  but  made  free  from 
arrest  by  statute.  The  objection  to  the  action,  in  any  form,  is  that  the 
privilege  is  not  that  of  the  party  arrested  but  of  the  court.  The  proper 
proceeding  is  a  writ  of  privilege,  or  a  motion  for  the  discharge  of  the 
party :  Walters  v.  Rees,  4  B.  Moore,  34,  Buller,  J,  says,  in  Tarlton  v. 
Fisher y  2  Doug.  671,  that,  in  cases  of  bankrupts  and  insolvents,  <«  hun- 
dreds have  been  arrested,  but  there  never  was  an  instance  of  an  action 
against  the  sheriff  or  his  officers  in  such  cases."  Here  the  declaration 
alleges  knowledge  on  the  part  of  the  plaintiffs  in  error :  that  means,  know- 
ledge of  the  facts  stated  in  the  inducement,  and  that  this  defendant  in 
error  had  attended  under  order  of  the  court,  and  was  returning.  But  they 
did  not  know  whether  the  defendant  would  claim  his  privilege,  nor 
whether,  if  he  did,  the  court  would  allow  it.  It  is  often  disallowed,  b$ 
where  the  attendance  is  not  hoiA  fide ;  Mee/dns  v.  Smiihj  1  H.  Bl.  636. 
*%f)1  ^^^  ^^  these  grounds  the  ^decision  in  Cameron  v.  Lightfooiy  2  W« 
-'     BI.  1190,  which  was  a  case  of  privilege,  is  expressly  placed.  The 
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sherifT  would  be  liable  for  an  escape  if  he  abstained  from  arresting  in  a 
case  where  the  privilege  was  not  ultimately  allowed ;  and  he  is  not  com- 
pellable to  exercise  the  discretion  at  his  own  risk,  as  is  urged  by  Ashurst, 
J.y  in  Tar  lion  v.  Fisher  j  2  Doug.  671.  In  Cameron  v.  Idghifooty  2  W. 
BI.  1190,  the  court  referred  to  two  cases,  CUrhe  v.  Molineuxy  1  Keb.  845; 
S.  C,  Sir  T.  Raym.  100,  1  Ler.  159,  1  Sid.  269,  and  Vandeveldev. 
Uuellin,  1  Keb.  220,  from  which  it  appears  that  the  arrest  of  a  privileged 
person  is  not  void.  In  Sherwood  v.  Benson^  4  Taun.  631,  the  sheriff  had 
released  a  prisoner  on  production  of  his  certificate  in  bankruptcy ;  and,  an 
action  for  an  escape  having  been  brought,  the  Court  of  Common  Pleas 
refused  to  stay  proceedings.  It  is  true  that,  if  a  plaintiff  maliciously  sue 
out  a  writ  against  a  privileged  party,  he  will  be  liable  to  an  action  on  the 
case;  Whalley  v, Pepper^  1  C.  &  P.  506,  (where  Littledale,  J.,  said 
that  the  instances  were  not  numerous:)  though  without  knowledge  it 
would  not  lie;  Stokes  v.  WhUe,  1  Cro.,  M.  &  R.  223;  S.  C,  4  Tyrwh. 
786.  So  doubtful  are  questions  of  privilege  considered  to  be,  that  a  de- 
claration merely  alleging  privilege  generally,  without  showing  the  facts 
on  which  it  rests,  is  bad  on  general  demurrer ;  Uoyd  v.  Wood^  5  A.  &  £• 
228.  Secondly,  if  any  action  lie,  it  must  be  trespass.  The  proper  course 
must  be  to  declare  for  the  arrest  and  reply  the  privilege  to  a  justification 
under  process ;  and  a  detainer  af\er  notice  of  the  privilege  might  be  new 
assigned.  This  is  an  attempt  to  waive  a  trespass  and  rely  upon  the  malice 
as  ^ground  for  an  action  on  the  case :  but  that  cannot  be  done,  any  r«oo7 
more  than  in  an  action  for  a  battery.  In  Smiih  v.  EggirUonj  7  A.  '* 
&  £.  167,  trespass  was  brought  for  false  imprisonment ;  and  the  defend- 
ant justified  under  a  writ  in  Chancery;  to  which  the  plaintiff  replied  that 
defendant  was  bound  to  discharge  the  plaintiff  within  a  certain  time  after 
the  arrest  (under  stat.  11  G.  4,  &  1  W.  4,  c.  36,  s.  15,  rule  5:)  and  it 
was  held  that,  the  original  taking  not  being  complained  of,  the  action,  if 
maintainable  at  all,  should  have  been  in  case ;  and  that,  even  if  trespass 
were  maintainable,  the  illegal  part  of  the  detainer  ought  to  have  been  new 
assigned :  but  the  court  were  strongly  inclined  to  the  opinion  that  no 
action  lay  at  all.  Here,  however,  the  original  taking  is  the  act  com- 
plained of. 

Next,  as  to  the  second  count  or  breach.  That  is  clearly  a  trespass,  if 
any  cause  of  action  at  all.  Every  detainer  is  a  continuing  trespass.  Se- 
Teral  of  the  cases  just  cited  apply  to  this  breach.  Lambert  v.  Hodgson^ 
1  Bing.  317,  also  shows  that  the  illegal  detainer  may  be  new  assigned  as 
a  substantive  trespass.  The  subsequent  detention  is  a  distinct  false  impri- 
sonment, as  was  said  by  Bayley,  J.  in  Martin  v.  Francis^  1  Chitt.  241. 
In  Bkssley  v.  Slomauj  3  M.  &  W.  40,  it  was  taken  for  granted  that  tres* 
pass  was  the  proper  remedy  for  such  a  detainer.  So  trespass  is  the  proper 
remedy  against  a  magistrate  for  maliciously  granting  a  warrant  without 
any  information ;  Morgan  v.  Hughes,  2  T.  R.  225.  [Tindal,  C.  J.,  re- 
ferred to  Leame  v.  Bray,  3  East,  593.    The  principle  of  that  case  is  that 
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trespass  is  the  proper  remedy  for  injury  which  results  immediately  from 
^ooQ-i  ^®  defendant's  act:  and  that  principle  is  also  ^recognised  in 
-'  Tamer  v.  Hawkins^  1  B.  &  P.  472,  where  the  action  was  held 
to  be  in  case,  and  well  brought,  because  the  injury  was  caused  by  a  non- 
feasance ;  and  in  Ogle  v.  Barnes^  8  T.  R.  188. 

Then,  even  supposing  that  case  may  be  maintained  on  the  first  breacb 
or  count,  still,  the  damages  being  entire,  if  the  second  breach  or  count  be 
ground  for  an  action  of  trespass  only,  there  is  a  misjoinder.  Neither  part 
of  the  complaint  can  be  treated  as  immaterial. 

Jervisj  contra.  The  declaration  sets  out  fully  the  facts  on  which  the 
prjiviiege  rests ;  so  that  the  court,  in  accordance  with  Uoyd  v.  Woody  5 
A.  &  £.  228,  can  judge  whether  the  privilege  existed,  llie  defendant 
below  could  not  have  traversed,  by  their  plea,  the  fact  that  the  privilege 
existed,  except  by  traversing  some  of  the  special  facts  in  the  declaration. 
The  question  whether  certain  facts  showed  privilege  was  decided  by  th^ 
court,  on  general  demurrer  to  the  declaration,  in  JVevoton  v.  Constable^  2 
Q.  B.  157.  It  must  therefore  be  taken,  after  verdict,  that  the  plaintiff 
was  protected.  Then  an  ac:ion  lies  for  an  injury  to  the  plaintiiT,  know- 
ingly and  maliciously  committed  as  the  record  shows.  Trespass  c^oes  not 
lie :  that  is  distinctly  decided  by  Tarlton  v.  Fisher j  2  Doug.  671 ;  Cameron 
V.  Lightfoot,  2  W.  Bl.  1190,  and  Croesley  v.  Shaw,  2  W.  Bl.  1085.  TX 
is  contended  that  the  sherifT  cannot  know  that  the  privilege  is  one  which 
can  be  enforced.  If  that  were  so,  the  hardship  which  the  sheriff  is  ex  • 
posed  to  in  executing  his  office  is  no  sufficient  argument  in  defence  of  a 
wrong  exercise  of  it.  Such  an  argument  was  ineffectually  urged  in  Balme 
^*%QQ^  *v.  HiUton,{a)  But  on  this  record  it  appears  that  he  does  know 
-'  the  facts  which  raise  the  privilege,  and  has  chosen  to  arrest, 
taking  the  risk  on  himself.  Had  be  declined  to  arrest,  or  detain,  the  court 
would  not,  on  affidavit,  have  s<ayed  proceedings  against  him  by  the  plain 
tiff  in  the  original  action ;  that  is  all  which  is  decided  in  Sherwood  v* 
Benson^  4  Taun.  631 ;  though,  in  favour  of  liberty,  the  court  will  allow 
the  right  of  the  party  arrested  to  be  decided  on  affidavits.  Again,  if  the 
fiheritf,  in  the  exercise  of  his  judgment,  bad  declined  to  assume  the  fact 
of  the  privilege,  and  had  arrested  and  detained  bona  fide,  the  action  mighl 
Bot  have  been  maintainable.  But  he  not  only  arrests,  knowing  of  die 
privilege,  but  does  so  maliciously.  Even  where  there  is  a  legal  justifiea- 
lion,  it  is  a  material  question  whether  the  party  acted  in  exercise  of  tho 
right;  Ltscas  v.  J{bckelh,{h)  Porter  v.  Westofix,  5  New  C.  715,  is  an  in- 
staitcc  of  the  right  of  action  depending  on  the  question  of  fact  whether  the 
defendant,  exercising  powers  which  were  prima  facie  legal,  did  so  mali* 
eiously  or  not.     Suppose  trespass  had  been  brought  for  this  imprisonment^ 

(a)  In  Exch.  Ch.,  9  Bing.  471 ;  1  C.  &  M.  262  ;  2  Tyrwh.  620,  (as  Hution  v.  Balmt:^ 
KTersiDg  the  judgment  of  the  Court  of  Exchequer,  Balme  v.  Mutton^  2  G.  &  J.  19, 9 
Tjrrwh.  1 7.    See  Bolmt  v.  HtitUm,  2  Y.  d(  J.  101. 

^'   (6)  Id  Dom,  Proe,  10  Bing.  157;  affimaing  the  judgment  in  the  Exchequer  Chamber 

•  Lueat  v.  NoekeiU^i  Biog.  729;  8.  0^2  Y.  &  J.  304. 
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and  the  defendant  had  justified  under  process,  ayerring  also  in  the  plea 
the  fact  raising  the  privilege,  his  own  knowledge  of  it,  and  his  malicious 
motive :  would  not  such  a  plea  be  bad  ?  In  Oahes  y.  Wood^  2  M.  &  W. 
791,  it  is  true,  where  de  injuria  was  replied  to  a  plea  justifying  the  turn* 
ing  plaintiff  out  of  defendant's  house  wherein  plaintiff  was  making  a  noise 
and  ^disturbance,  it  was  held  that  the  plaintiff  could  not  show  a  r*f>QA 
malicious  motive  on  the  part  of  the  defendant,  if  the  fact  of  the  '- 
noise  and  disturbance  was  proved :  but  that  protes  only  that,  where  a 
party  relies  upon  a  legal  right  as  an  excuse,  a  mere  denial  of  such  excuse 
does  not  raise  a  question  as  to  motive.  Here  the  malice  is  relied  upon, 
io  the  first  instance,  as  the  foundation  of  the  action.  [Parke,  B.  Do  you 
say  that  the  action  lies  if  the  plaintiff  never  applies  to  be  discharged  at 
all  ?]  It  can  make  no  difference,  except  as  to  the  amount  of  damages, 
what  is  done  after  the  arrest.  The  argument  for  the  plaintiffs  in  error,  if 
valid,  goes  to  the  extent  of  showing  that  no  action  lies  though  the  partj 
be  afterwards  discharged.  Next,  the  authorities  are  express  that  trespass 
is  not  maintainable.  Case  is  therefore  the  remedy.  The  complaint  is 
that  a  colourable  right  has  been  improperly  and  maliciously  exercised.  In 
Heywood  v.  Collinge^  9  A.  &  E.  268,  it  was  held  that  case  lay  for  mali- 
ciously, and  without  reasonable  cause,  arresting  the  plaintiff,  pending  a 
former  suit  in  which  the  plaintiff  had  been  arrested  and  discharged,  though 
it  seems  clear  that  the  court  there  would  not  have  held  the  action  to  be 
maintainable  without  the  allegation  of  malice.  Case  is  the  ordinary  form 
for  maliciously  arresting  without  probable  cause. 

That  which  has  been  called  the  second  count  or  breach  is  in  truth  only 
a  continuation  of  the  same  complaint.  It  has  no  analogy  to  a  second 
count.  But,  considering  this  as  a  separate  complaint,  the  original  taking 
is  not  complained  of,  but  the  officer's  breach  of  duty  in  disobeying  the 
order  of  the  court,  by  which  *the  defendant  has  suffered.  On  r^lfW 
this  principle,  an  officer  of  the  customs  was  held  liable  to  the  '- 
owner  of  the  goods  for  not  signing  a  bill  of  entry  to  release  the  goods, 
upon  tender  of  sufficient  duty;  Barry  v.Amaud^  10  A.  ^  £.  646.(a) 
Here,  too,  malice  is  expressly  alleged  :  and,  even  if  trespass  lies,  it  does 
not  follow  that  case  does  not  lie. 

Kennedy  in  reply.  The  first  breach  or  count  contains  no  allegation  that 
the  plaintiffs  in  error  were  requested  not  to  arrest,  on  the  ground  of  pri- 
vilege, but  only  that  they  detained  after  request ;  there  was  therefore  no 
notice  of  the  intention  to  claim  the  privilege.  [Alderson,  B  LufUley  r. 
Hflii/itie,  2  B.  &  Aid.  234,(6)  seems  to  show  that  it  is  discretionary  in  the 
court  to  discharge  a  privileged  party  or  not:  how  can  the  sheriff  anticipate 
the  discretion?]  It  is  true  that  the  action  cannot  be  maintained  wiihout 
alleging  malice :  but  that  does  not  show  that  the  action  does  lie  where 
malice  is  alleged,  nor  that  the  form  may  be  in  case.    And  it  is  to  be  ob- 

(a)  See  Davis  v.  Blaek,  1  Q.  B.  900. 

lb)  8e«  BaHUit  v.  Hebbe»,  5  T.  R.  68S,  and  HiMday  v.  Pi7/,  3  8tr.  985,  there  cited.    ' 
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served  that  in  Imcos  v.  Jfockdlsy  10  Bing.  157,  even  the  judges  who  con- 
curred in  the  decision  guarded  themselves  against  being  understood  to 
hold  that  the  motive  could  be  inquired  into  when  there  was  a  legal  jus- 
tification. 

The  latter  part  of  the  declaration  perhaps  discloses  a  causes  of  action : 
but  the  act  there  complained  of  is  a  trespass.  The  party  doing  the  im- 
mediate illegal  act  is  liable  in  trespass,  as  in  Andrews  v.  Marris^  1  Q.  B.  3, 
and  Carrait  v.  Morley^  1  Q.  B.  IS.     The  action  on  the  case  for  malicious 

^^Q-21     *^''''^^^  i^  ^^^  against  the  party  immediately  doing  the  act,  bat 
''     against  the  party  setting  the  law  in  motion.         Car.  adv.  vuU. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  main  question  in  this  case,  which  has  been  brought  before  us  by 
the  plaintitTs  in  error,  is  whether  any  action  is  maintainable  against  the 
sheriff  for  arresting  a  person,  who,  at  the  time  of  such  arrest,  is  privileged 
by  reason  of  his  attendance  to  give  evidence  before  a  court  of  competent 
jurisdiction. 

The  plaintiff  has  declared  in  case :  and,  in  the  first  count  of  his  de- 
claration, alleges  that,  whilst  he  was  returning  to  his  place  of  abode  from 
the  Registry  office  of  the  Court  of  Review  in  bankruptcy,  to  which  he  had 
been  summoned  by  an  order  of  the  said  court  for  the  purpose  of  being  ex- 
amined under  a  fiat,  the  defendants,  well  knowing  that  he  was  privileged 
from  arrest,  wrongfully  and  maliciously  arrested  him  under  a  writ  of 
capias  ad  satiifaciendum,  directed  to  the  two  first  mentioned  defendants,  as 
the  sheriffof  Middlesex.  And,  if  an  arrest  under  such  circumstances  af- 
fords no  ground  of  action  at  law  for  damages,  but  is  only  the  subject  of  an 
application  to  the  court  under  whose  authority  the  party  had  been  com- 
pelled to  appear  as  a  witness,  the  plaintiff  below  will  be  out  of  court  as  to 
the  first  count  or  breach  in  his  declaration.  And  we  are  of  opinion  that 
the  arrest  by  the  sherifi",  under  a  writ  from  any  of  the  queen's  courts,  of  a 
person  privileged  from  arrest  by  reason  of  attendance  as  a  witness  under 
the  process  of  another  court,  does  not  form  the  ground  of  any  action  at 
law. 

•^Q^i  *That  an  action  of  trespass  and  false  imprisonment  is  not  main- 
-'  tainable  has  been  long  settled  by  the  two  cases  of  Cameron  v. 
Ughtfoot,  2  W.  Bl.  1190,  and  Tarlton  v.  Fisher ^  2  Doug.  671.  And, 
had  it  not  been  for  the  question  made  by  Lord  Mansfifxd,  in  the  latter 
case,  at  the  end  of  the  opinion  given  by  him,  we  should  have  thought  the 
question  equally  settled  as  to  an  action  on  the  case ;  for  the  reasons  upon 
which  the  judgment  of  the  court  proceeds,  as  well  in  the  one  case  as  the 
other,  appear  to  apply  to  both  forms  of  action.  That  broad  ground  is, 
that  the  privilege,  the  breach  of  which  is  the  subject  of  complaint,  is  not 
to  be  considered,  as  it  was  accurately  laid  down  by  Lord  Chief  Justice 
Db  Grey  in  the  case  of  Cameron  v.  lAghi/ootj  2  W.  Bl.  1190,  to  be  the 
privilege  of  the  person  attending  the  court,  but  of  tbe  court  which  he  at* 
tends ;  and  therefore  the  allowing  or  not  allowing  the  pnvilege  is  discre 
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tionary ;  and  it  has  been  disallowed  in  collusive  actions,  and  in  rexatioua 
ones,  as  in  the  Anonymous  Case  in  11  Mod.  79,  or  where  the  party  attends 
as  a  volunteer,  and  not  upon  process. 

The  extreme  difficulty,  cast  on  the  sherifT,  of  determining  whether  the 
privilege  set  up  by  the  party  is  founded  in  truth  is  another  ground  for 
holding  the  action  not  to  lie.  He  cannot,  as  was  observed  by  the  court 
in  TarUon  v.  Fisher^  2  Doug.  671,  administer  an  oath ;  and  be  must  re  . 
fuse  to  execute  the  process  of  the  court  at  his  peril.  And  it  may  be  added 
that,  though  the  sheriff  may  know  the  party  has  the  privilege,  it  is  impos- 
sible for  him  to  be  certain  that  the  party  means  to  claim  it ;  and  unless  he 
does  claim  it  he  is  in  lawful  custody,  and  the  judgment  satisfied.  For 
these  and  other  reasons  stated  *by  the  court  in  their  judgment  given  r«qQj, 
in  each  of  the  cases  above  referred  to  it,  was  decided,  without  ^ 
any  doubt,  that,  under  such  circumstances,  no  action  of  trespass  lay  agtinst 
the  sherifT,  and  that  the  only  mode  of  redress  was,  in  ancient  times,  by 
suing  out  the  writ  of  privilege,  and,  in  modem  times,  by  summary  motion! 
to  discbarge  the  prisoner. 

And  we  think  these  reasons  extend  equally  to  an  action  on  the  case. 
The  ground  on  which  case  is  contended  to  be  maintainable  is,  that  the 
allegation,  on  the  declaration,  of  knowledge  on  the  part  of  the  sheriff  shows 
that  the  arrest  was  malicious,  and  that  a  malicious  arrest  is  the  proper 
subject  of  an  action  on  the  case.  But  the  older  authorities  prove  that  no 
such  distinction  exists.  In  Vandevelde  v.  UuelUn^  1  Keb.  220,  the  case 
is,  <Mf  witness,  coming  to  testify  in  a  cause  in  Middlesex,  be  arrested  in 
London  by  one  knowing  the  cause^  he  hath  no  remedy  but  by  habeas  corpus 
to  examine  and  deliver  him  thereby ;  but  if  there  be  any  contempt  by  the 
officer,  &c.,  an  attachment  may  afterward  be  awarded  against  him.''  And 
in  no  book,  as  observed  by  the  court  in  Cameron  v.  Lightfoot^  2  W.  BU 
1190,  'MS  there  any  intimation  of  an  action  being  maintainable  for  such 
an  arrest,  but  the  question  has  always  been  merely  the  delivery  of  the 
party ;  the  process  still  continuing  legal,  and  capable  of  being  executed  at 
a  subsequent  time,  when  privilege  does  not  intervene."  And  this  ap- 
plication to  the  court  appears  therefore  to  provide  both  for  the  case  where 
the  sheriff  innocently  and  in  ignorance  of  the  privilege  arrests  the  witness, 
and  where  he  maliciously  and  with  knowledge  of  the  privilege  makes  the 
arrest;  in  the  one  case  the  court  simply  discharging  from  *the  r«oQK 
custody  of  the  sheriflT,  in  the  other  punishing  for  a  contempt ;  but  ^ 
in  bo;h  cases  considering  the  privilege  as  that  of  the  court,  and  not  as  the 
privilege  of  the  party. 

We  therefore  think  the  first  count  discloses  no  ground  of  action. 

As  to  the  second  count  or  breach,  which  is  also  framed  in  case,  being 
upon  a  non-feasance,  or  omission  of  duty,  in  not  discharging  the  plaintilT, 
we  think  the  cause  of  action  stated  in  that  count,  if  the  ground  of  any 
action  (which  may  be  very  questionable,)  is  the  ground  of  an  action  of 
trespass  and  false  imprisonment,  and  not  of  an  action  on  the  case. 
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That  eount  states  that,  after  the  Court  of  Review  had  ordered  his  dis- 
charge, and  such  order  was  made  known  to  the  sheriflf,  they  still  kept  aid 
detained  him  in  custody.  Admitting  that  the  Court  of  Review  had  the 
power  so  to  do,  the  further  detention  of  the  plaintiff,  without  the  authority 
of  any  writ  to  justify  it,  became  a  new  trespass  and  false  imprisonment, 
in  the  same  manner  as  if  there  had  been  a  new  caption.  And,  if  the 
plaintiff  had  declared  in  trespass,  and  the  sheriflf  justified  under  the  writ, 
the  plaintiff  might  have  new  assigned  this  illegal  detainer  as  the  trespass 
and  imprisonment  of  which  he  complained. 

On  the  ground,  therefore,  that  the  plaintiff  has  no  cause  of  action  upon 
the  first  count,  and  no  ground  for  an  action  on  the  case  in  the  second,  we 
think  the  judgment  of  the  court  below  should  be  reversed. 

Judgment  reversed. 


•396]  •GIBBS  V.  WHATLEY. 

rbe  scale  of  taxation  in  the  Directions  to  taxing  officers,  Hil.  Vac  4  W.  4,  for  eaiisef 
where  the  sum  recovered  does  not  exceed  20/L,  applies,  with  respect  to  all  Uie  items 
not  expressly  distinguished,  to  country  causes  as  well  as  to  town  causes. 

J.  Gray,  in  last  Easter  term,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  master  should  not  review  his  taxation  in  this  case. 

The  action  was  for  work  and  labour.  On  the  trial,  before  Erskine,  J., 
at  the  Gloucestershire  Spring  assizes,  1843,  the  plaintiff  obtained  a  verdict 
for  less  than  20/.  The  learned  judge  refused  to  certify  that  the  cause  was 
proper  to  be  tried  before  him.  The  costs  were  taxed  upon  the  lower 
scale,  except  as  to  two  items,  namely,  14/.  14^.,  with  a  mileage,  for  at* 
tendance  l^  the  plaintiff's  attorney  at  the  assizes  for  seven  days,  and  31. 
for  the  attendance  of  two  witnesses,  seven  days  each ;  which  allowances 
the  defendant  contended  were  not  consistent  with  the  Directions  to  taxing 
officers,  Hil.  Vac.  4  W.  4,  6  B.  &  Ad.  xix. .  In  last  Trinity  term, (a) 

Humfrey  showed  cause.  It  has  been  understood  by  the  officers  that  the 
scale,  as  to  such  items  as  those  now  in  question,  applies  to  town  causes 
only,  and  that  in  country  causes  they  have  a  discretion  in  this  respect 
And  this  seems  reasonable :  for,  if  th6  scale  is  to  be  applied  universally, 
the  attorney  will  receive  only  a  guinea  for  his  attendance  at  the  assizes, 
Und  no  mileage,  whatever  the  length  of  the  assizes,  and  whatever 
0ogji  *distance  he  has  to  go.(&)  This  cannot  have  been  intended. 
-'         J,  Gray^  contra.    The  other  items  in  the  scale  apply  to  country 

(a)  June  15th,  1843.    Before  Lord  Denman,  C.  J,  Patteson,  Williams,  and  Cole^ 

{b)  See  now  Uie  new  Directions  to  the  taxing  oiBcen  in  actions  where  the  san  f*- 
covered  does  not  exceed  Wi^  Trin.  T.  7  Vict ;  post;  and  13  M.  dt  W.  1.  The  foUov- 
iag  is  now  the  allowance  io  respect  of  the  items  above  mentioned. 

**  If  the  attorney  attending  a  writ  of  oial  has  to  go  a  distance,  mUeage  one  shiUiil 
•M  waj. 
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causes  as  well  as  town  causes :  and  there  is  no  appearance  of  its  having 
been  intended  to  limit  the  application.  The  certificate  of  a  ^'Judge  of 
assize"  is  spoken  of,  which  can  apply  only  to  country  causes.  It  is  im- 
portant that  attorneys  should  not  be  induced  to  take  trifling  causes  to  the 
assizes.  Car.  adv.  vuU. 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  court. 

It  seems  that  the  masters  have  treated  the  scale  given  in  the  Directions 
to  taxing  officers,  Hil.  Vac.  4  W.  4,  as  applicable  to  town  causes  only. 
After  a  consultation  with  the  other  judges,  we  are  of  opinion  that  there  is 
no  power  to  make  such  a  distinction.  The  taxation,  therefore,  in  this  case 
is  wrong :  and  the  rule  must  be  made  absolute.  Rule  absolute. 


•HAYWARD  V.  HEFFER  and  HALES  the  Younger.      [•398 

Where  a  party,  under  stat.  1  &  2  Vict.  e.  110,  s.  8,  had  made  affidavit  of  debt  agains. 
H.  io  the  Bankruptcy  Court,  and  H.  had  entered  into  a  bond,  with  sureties,  condi- 
tioned to  pay  such  sum  as  should  be  recovered  against  him  in  an  action  on  the  debt, 
or  to  render  himself,  this  court  held  that  it  had  no  power  on  application  by  the  sure- 
ties, suggesting  that  H.  had  rendered,  to  order  the  bond  to  be  delivered  up  to  be  can- 
celled. 

M.  Chambers,  in  last  Hilary  term,  obtained  a  rule  calling  on  the  plain* 
tiff  to  show  cause  why  the  bond  entered  into  by  the  defendant,  Henry 
Hales,  junior,  and  his  sureties,  with  the  plaintiff,  should  not  be  delivered 
up  to  be  cancelled,  Hales  having  surrendered  himself  to  the  custody  of 
the  sheriffs  of  London  in  execution,  upon  a  writ  of  ca.  sa.  issued  by  plain* 
tiff  upon  the  final  judgment  signed  in  this  cause,  and  subsequently  been 
removed  by  his  sureties  by  habeas  corpus  and  committed  to  the  custody 
of  die  marshal  of  the  queen^s  prison,  in  order  to  comply  with  the  condition 
of  such  bond ;  or  why  the  sureties  of  Hales  shpuld  not  have  leave  to 
render  him  to  the  custody  of  the  said  marshal  pursuant  to  the  condition ; 
and  why  the  said  sureties  should  not  have  ten  days'  time  for  that  purpose. 

The  rule  was  obtained  on  affidavits  disclosing  the  following  facts.  In 
January,  1841,  the  plaintiff  filed  in  the  Court  of  Bankruptcy  an  affidavit 
of  a  debt  of  681/.  lbs,  Id.j  due  to  him  on  a  promissory  note  of  the  de* 
fendants,  and  served  a  copy  on  defendant  Hales,  with  a  notice  demanding 
payment  by  the  time  therein  stated.  In  February,  1841,  Hales,  together 
with  T.  H.  Bennett  and  T.  Cope,  gave  a  bond  (a)  to  plaintiff  in  the  penal 
sum  of  1363/.  10^.  3i.,  conditioned  to  be  void  on  payment  by  Hales  to 
plaintiff,  his  executors,  &c.,  of  *such  sum  as  should  be  recovered  r*qqQ 
against  Hales  and  Heffer,  or  against  Hales,  in  any  action  which  ^ 
might  have  been,  or  should  be,  brought  for  the  recovery  of  the  debt,  with 

"  Attorney  attending  trial  at  a  distance  one  guinea  per  day  as  long  as  necessarily  de» 
taiaed  in  going  to,  attending,  and  returning  from,  the  trial,  if  no  other  business ;  cr,  if 
other  business,  in  the  whole  not  to  exceed  two  guineas  a  day." 

(a)  Under  stat.  1  &  2  Vict.  c.  110,  s.  8.    See  the  alteration  in  the  oonditian 
•tat  0  &  6  Vict  c.  122»  s.  13. 
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costs ;  or  if  Hales  «  shall  render  himself  to  the  custody  of  the  jailer  of  the 
court  in  which  such  action  shall  have  been  or  may  be  brought  for  recovery 
of  the  said  alleged  debt,  according  to  the  practice  of  such  court,  or  within 
such  time  and  in  such  manner  as  the  court,  or  any  judge  thereof,  shall 
direct,  after  judgment  shall  have  been  recovered  in  such  action."  llie 
present  action  was  afterwards  brought  in  this  court;  and  the  cause  was 
tried  at  the  London  sittings  after  Trinity  term,  1841,  when  the  plaintiff 
obtained  a  verdict.  In  Michaelmas  term,  1841,  a  rule  nisi  for  a  newtiial 
was  obtained,  which  w*as  discharged  in  Trinity  term,  1842  ;  final  judg- 
ment was  signed  on  30th  June,  1842  ;  and  a  ca.  sa.  was  issued,  on  29th 
October,  1842,  for  924/.,  damages  and  costs,  with  interest,  &c.  The  ca. 
sa.  was  returnable  on  15th  November,  1842.  Hales  surrendered  himself 
into  the  custody  of  the  sheriflfs  on  14th  November,  1842,  and  was  confined 
in  Whitecross  Street  prison.  Afterwards,  on  behalf  of  Bennett  and  Cope, 
the  sureties  to  the  bond,  a  habeas  corpus  cum  causa  was  issued,  upon 
which  Hales  was  committed  to  the  custody  of  the  marshal.  On  I5ih  No- 
vember, 1842,  notice  was  served  on  ihe  plaintiff  that  Hales  had  surren- 
dered himself  to  the  custody  of  the  sheriffs  <«  in  discharge  of  bis  bail  or 
sureties  upon  the  writ  of  ca.  sa.,"  and  had  been  removed  by  habeas  corpus 
to  the  custody  of  the  marshal.  The  sheriffs  were  ruled  to  return  the  ca. 
sa.,  which  they  did  on  21st  November,  1842,  stating  the  caption,  the 
habeas  corpus  and  the  commitment  to  the  custody  of  the  marshal.  Hales, 
•iinni  ^^^^^^  ^^  ^^^  custody  of  the  marshal,  petitioned  the  •Insolvent 
^  Debtors'  Court,  filed  his  schedule,  and  was  admitted  to  bail  by 
that  court  till  the  hearing  of  his  petition,  which  was  to  be  on  23d  Januaiy, 
1843.  On  12th  December,  1842,  a  summons  was  taken  out,  on  behalf 
of  the  sureties,  to  have  (he  bond  delivered  up  to  be  cancelled ;  on  the 
hearing  of  which,  14th  December,  1842,  Coleridge,  J.,  ordered  proceed* 
ings  to  be  stayed  till  the  5th  day  of  Hilary  term,  1843. 

The  present  rule  was  obtained  on  the  first  day  of  that  term. 

From  the  affidavits  in  answer  it  appeared  that  the  ca.  sa.  had  been  en- 
dorsed «« to  be  returned  non  est,"  and  had  been  lodged  for  the  purpose  of 
fixing  the  bail  in  the  action :  that  the  plaintiff  had  received  from  the  sherifls 
a  demand  of  poundage:  and  that  he  had  opposed  the  admitting  of  Hales 
to  bail  in  the  Insolvent  Debtors*  Court.  On  lllh  Februar)',  1843,  Hales 
again  surrendered  to  the  custody  of  the  marshal ;  and,  on  I8th  Febi^uary^ 
1843,  he  was  discharged  by  the  Insolvent  Debtors'  Court  In  last  Trinity 
term,fa) 

Buti  showed  cause.  This  is  not  such  a  render  as  to  satisfy  the  conai- 
tion  of  the  bond  within  the  intent  of  stat.  1  &  2  Vict.  c.  110,  s.  8.  Ths 
defendant  has  made  the  plaintiff  liable  to  poundage.(i)  And,  if  it  be  snob 
a  render,  it  is  unnecessary  to  set  the  bond  aside,  because  the  render  then 

(a)  Jane  16th,  1849.    Before  Lord  Deoman,  C.  J.,  Patteson,  Williams,  and  Col*' 
ridge,  Js. 
(6)  See  Magnaif  y.  Manger,  4  Q.  B.  817. 
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vOI  be  an  answer  to  any  action  brought  on  the  bond.  But  the  court  haa 
no  jurisdiction  to  cancel  the  bond.  In  Wilson  y.  Hr/A,  9  Dowl.  P.  C« 
673,  ^CoLE&iDGE,  J.,  did  indeed  order  the  cancellation  of  a  bond  fxM 
given  under  this  section,  where  it  clearly  had  been  satisfied,  '- 
though  it  seems  that  Alderson,  B.,  had  doubted  as  to  the  power.  But 
in  Bidler  v.  Ckappelaw,  1  Dowi.  P.  C.  N.  S.  637,  the  full  Court  of  Ex- 
chequer decided  that  there  was  no  such  power.  This  is  not  like  the  case 
of  a  bond  made  in  the  course  of  a  cause,  as  a  matter  of  practice  of  the 
particular  court.  The  giving  the  bond  here  is  an  independent  proceeding 
under  the  express  directions  of  the  statute. 

Sir  F.  Pollocky  attorney-general,  and  M.  Chambers^  contri.  The  sure- 
ties here  were  entitled  to  discharge  themselves  by  rendering  Hales ;  Ows* 
ion  V.  CoeUeSy  10  A.  &  E.  193.(a)  The  render  is  good,  being  before 
the  return  of  the  ca.  sa. ;  Anonymous  Case  in  6  Modern  Reports,  238, 
239.  [Patteson,  J.  But  what  power  have  we  over  the  bond  itself? 
Lord  Dekman,  C.  J.  Why  are  we.  to  deal  with  this  bond  otherwise  than 
with  any  other  bond  alleged  to  be  satisfied?]  The  court  will  order  a  bail 
bond  to  be  cancelled :  this  is  like  the  case  of  bail  to  the  action.  [Pat> 
TESOir,  J.  There  the  recognisance  is  the  creature  of  the  court :  here  the 
giving  of  the  security  is  directed  by  a  statute.]  Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  said  that  the  court,  upon  consideration,  were 
of  opinion  that  they  had  no  authority  to  make  the  order. 

Rule  discharged. 

(a)  See  OeikU  r.  ifeiMon,  4  M.&Q.618. 


*The  QUEEN  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the    [*402 

Borough  of  MANCHESTER. 

An  attorney  cannot,  under  stat.  5  A;  6  W.  4,  c.  76,  s.  99;  or  stat.  5A9  Vict  c.  Ill,  s.  t, 
claim  compensation  for  fees  and  emolaments  which  he  derived  from  bein^  employed 
by  the  jastices  of  a  division  to  prosecute  ofiender»  tooMnitted  by  them  for  trial,  where 
the  prosecator  did  not  employ  another  attorney. 

Sir  F.  Pollock,  attorney-general,  in  hist  Trinity  term,  obtained  a  rule- 
nisi  for  a  mandamus  calling  upon  the  above  named  defendants  to  assess 
compensation  out  of  the  borough  fund  to  Oswald  Milne,  gentleman,  <«  for 
the  loss  of  the  salaries,  fees,  profits  and  emoluments  of  the  several  offices 
of  clerk  to  the  magistrates  for  the  county  of  Lancaster  j  acting  for  the  di* 
vision  of  Manchester,  and  of  clerk  to  the  justices  appointed  under  an  act,"'. 
&c.,  (53  G.  3,  c.  72,)  <<  and  whose  respective  sittings  were  held  in  the 
New  Bailey  courthouse  in  Salford ;  and  of,  for  and  in  respect  of  the  pro*' 
•ecuting  of  ofienders  for  offences  committed  within,  and  other  proceedings 
and  business  arising  from,  or  connected  with,  the  said  division ;  and'  of 
cleric  to  the  commissioners  for  cleansing,  lighting,  watching  and  regulate 
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ing  the  town  of  Manchester,  appointed  under  the  several  acts  of  parlia* 
ment  made  and  passed  in  reference  thereto." 

The  rule  was  granted  on  an  affidavit  of  Mr.  Milne,  stating,  among  other 
things,  that  his  father  was  clerk  to  the  magistrates  for  the  county  acting 
for  the  division  of  Manchester,  which  included  the  townships  of  Man« 
Chester  and  Salford  and  several  other  townships,  and  whose  sittings  were 
held  at  the  New  Bailey  courthouse.  That,  on  his  father's  retirement,  in 
1812,  deponent  entered  on  the  said  office  of  clerk  to  the  magistrates  in  his 
^4011     P'^^^  ^^^  stead,  at  the  unanimous  request  of  *all  the  magistrates 

-'  then  acting  for  the  division.  <<  That  such  appointment  was  a  ge- 
neral one,  without  any  period  of  termination  being  mentioned  ;  and  that 
from  thence  hitherto,  except  as  hereinafter  mentioned,  this  deponent  held 
the  said  office.  That,  in  1813,  the  amount  of  criminal  business  in  the  said 
division  of  Manchester  being  greatly  on  the  increase,  the  appointment  of  a 
stipendiary  magistrate  to  act  for  the  said  division  took  place,  under  and 
by  virtue  of  a  certain  act,"  &c.,  (53  G.  3,  c.  72,)  «  who  was  required  by 
the  said  act  to  sit  daily,  Sundays  excepted,  for  the  transaction  of  magis- 
terial business  at  the  New  Bailey  courthouse  in  Salford  aforesaid.  That 
he  this  deponent,  on  such  appointment  taking  place,  was  also  appointed 
and  acted  as  clerk  to  the  said  stipendiary  magistrate.  That,  from  the  re- 
spective times  he  this  deponent  commenced  acting  as  clerk  to  the  magis- 
trates for  the  said  division  of  Manchester  and  clerk  to  the  stipendiary 
magistrate,  various  changes  have  from  time  to  time  taken  place  in  the  jus- 
tices aciing  in  the  commission  of  the  peace  for  the  said  division  and  under 
the  said  act  respectively ;  and  that  on  all  such  changes  taking  place  the 
said  justices  for  the  time  being  have  concurred  in  appointing  and  con 
tinning  this  deponent  as  their  clerk."  That  a  charter  of  incorporation 
was  granted  to  the  borough  of  Manchester  in  1838 ;  and  that  in  1839  the 
new  borough  obtained  grants  of  a  separate  commission  of  the  peace,  and 
a  separate  Court  of  Quarter  Sessions.  "  That  a  great  portion  of  the  said 
division  of  Manchester  is  included  in  the  district  forming  the  said  municipal 
borough ;  and  that  the  greater  portion  of  the  business  of  the  magistrates 
acting  for  the  said  division  of  Manchester,  and  of  the  said  stipendiar)'  roa- 
*4011     gistrate,  arose  in  'and  for  the  said  district  so  incorporated ;  ano 

'  that  the  greatest  portion  of  the  profits,  fees  and  emoluments  of  this 
depoaent  as  clerk  as  aforesaid  arose  from  and  in  respect  of  the  said  dis* 
trict  tmi  tke  criminal  business  thence  arising ;  and  that  the  profits,  f^^^ 
wd  eiBolumeats  of  and  incident  to  the  said  office  of  clerk  so  held  by  de- 
ponent as  aforesaid  were,  before  the  granting  of  the  said  charter  of  incoi 
poration,  very  large."  That  the  new  commission  of  the  peace  was 
opened  in  June,  1839,  when  the  justices  of  the  municipal  borough 
appointed  another  person  to  the  office  of  clerk  to  the  justices  of  the 
mid  borough,  who  had  acted  ever  since ;  and  deponent  was,  in  con- 
atfjuenee^  ^'  deprived  of  the  profits,  fees  and  emoluments  arising  from  or 
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in  respect  of  the  said  district  so  incorporated,  and  the  criminal  bminett 
thence  arising." 

The  affidavit  further  stated :  «<  That  from  the  time  of  this  deponent 
being  appointed  cierk  to  the  magistrates  as  aforesaid  until  the  grant  of  the 
said  charter  of  incorporation"  «  he,  this  deponent,  was  employed  bj  the 
said  stipendiary  and  other  magistrates  as  solicitor  in  the  prosecution  of 
offenders  committed  by  them  to  prison  for  trial  at,  and  tried  at,  the  quarter 
sessions  for  the  county  of  Lancaster  held  by  adjournment  at  the  New 
Bailey  courthouse  in  Salford  in  the  said  county,  as  well  as  in  the  prose- 
CQtion  of  offenders  committed  by  them  to  prison  for  trial  at,  and  tried  at, 
the  assizes  for  the  said  county.  That  the  said  employment  was  held  by 
this  deponent  together  with,  and  was  incident  to  or  connected  with,  the 
said  appointment  or  office  of  clerk  to  the  stipendiary  and  other  magistrates 
so  held  by  this  deponent  as  aforesaid,  in  manner  following  (that  is  to  say :) 
be  this  deponent  had  to  get  up  and  prepare  for  *trid*  on  the  part  rmAnfi 
of  the  prosecution  the  cases  against  prisoners  committed  and  ^ 
tried  as  aforesaid,  where  the  party  bound  over  to  prosecute  did  not  think 
fit  to  employ  a  solicitor  of  his  own  and  gave  no  notice  to  the  contraiy, 
this  deponent  receiving  his  remuneration  for  the  said  duties  by  orders  on 
the  treasurer  of  the  said  county."  And  that,  since  the  granting  of  a 
charter  (May,  1839,)  the  town  council  of  Manchester  had  appointed 
another  person  «<  to  be  solicitor  in  all  prosecutions  of  offenders  committed  by 
the  justices  of  the  peace  for  the  said  borough  under  the  said  borough  com- 
mission, either  for  trial  at  the  quarter  sessions  for  tbe  said  county  held  by 
adjournment  at  the  said  New  Bailey  courthouse,  or  at  (he  assizes  for  the 
said  county :"  whereby  deponent  lost  all  the  profits,  fees  and  emoluments 
<(  accruing  to  him  from  being  employed  as  solicitor  in  all  cases  of  prose* 
cution  arising  out  of  the  various  townships  and  places  within  the  incor* 
porated  borough,"  which  before,  &.C.,  accrued  to  him,  &.c. 

The  affidavit  further  stated  that  Mr.  Milne  delivered  to  the  town  council 
a  claim  of  compensation  under  stats.  5  &  6  W.  4,  c.  76,  s.  66,  and  6  & 
6  Vict.  c.  Ill, (a)  s.  2,  «(for  fees,  emoluments  and  profits  received"  by 
him  as  <<  clerk  to  the  justices  of  peace  appointed  under  an  act,"  (53  G.  3, 
c.  72,)  <<  and  also  as  clerk  to  the  magistrates  for  the  county  of  Lancaster 
acting  for  the  division  of  Manchester,  and  whose  sittings  were  held  in  the 
New  Bailey,"  &c.,  «  for  and  in  respect  of  the  prosecuting  of  offenders 
for  oflences  committed  within,  or  other  proceedings  or  business  whatsoever 
coming,  arising,  derived  from  or  connected  with,  the  several  townships 
^comprised  within  the  limits  of  the  said  incorporated  borough  of  r«^4^ 
Manchester,  for  five  years  before  the  2lst  day  of  June,  1839,  '* 
when  the  first  sitting  of  the  justices  appointed  under  the  grant  of  the  said 
borough  commission  took  place."    He  also  stated  other  heads  of  chim, 


(a)  ^  To  coDflnn  the  ineorporatioa  of  certaia  boroughs,  and  to  indemntfy  saeb  per- 
■Qos  at  have  sustained  loss  thereby." 
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referred  to  in  the  rule  nia  above  mentioned.  The  council  refused  to  grant 
any  compensation. 

The  affidavit  of  the  town  clerk,  in  answer,  denied  that  Mr.  Milae, 
when  engaged  to  conduct  prosecutions  as  stated  in  his  affidavit  was  em- 
ployed by  the  magistrates,  or  that  they  had  power  so  to  employ  him,  and 
referred  to  stat.  6  &  6  W.  4,  c.  76,  s.  102,  as  discountenancing  the  prac* 
tice  of  allowing  the  clerk  of  the  justices  to  prosecute  oflTenders  committed 
by  them. 

Sir  r.  WUdef  Serjt,  and  Kelly^  in  last  Trinity  vacation,(a)  showed 
cause,  and  contended  that  Mr.  Milne  was  not,  as  clerk  to  the  justices,  an 
officer  within  stat.  5  &6  W.  4,  c. 76,  s.  66,  or  stat.  5  &  6  Vict  c.  Ill,  s. 
2 ;  but  they  insisted  further  that,  if  he  were  such  officer,  he  could  not  al- 
lege, as  a  valuable  right,  an  advantage  in  the  conducting  of  prosecutions 
which  made  it  his  interest  that  they  should  be  multiplied ;  and  that  the 
practice  of  employing  the  justices'  clerk  as  prosecuting  attorney  was  in- 
correct, and  no  claim  could  be  founded  upon  it.  (No  decision  having 
taken  place,  except  on  this  point,  (he  rest  of  the  argument  is  omitted.) 

The  court  said  they  would  consider  whether  it  would  be  necessary  to 
•4071     ^^^^  counsel  (Sir  F.  Pollock  attorney-general.  Sir  W.  W.  FoUett^ 
^     solicitor-general,  StarkU^  Cowlings  and  Cardwelt)  in  support  of 
the  rule.  Cur.  adv,  vuU. 

Lord  Denmav,  C.  J.,  now  delivered  the  judgment  of  the  GOurt.(i)  The 
only  part  which  it  is  material  to  state  here  was  as  follows. 

With  respect  to  the  value  of  Mr.  Milne's  office  as  clerk  to  the  magts 
trates,  the  court  is  most  clearly  of  opinion  that  he  has  no  claim  to  com- 
pensation for  the  loss  of  professional  gains,  such  as  were  formerly  re- 
ceived by  him  in  respect  of  the  prosecution  of  oflTenders  by  desire  of  the 
magistrates.  ,That  is  not  a  species  of  patronage  which  belongs  to  them, 
and  is  no  ground  for  compensation. 

TV  court  ordered  that  a  mandamus  should  issue,  on  return  to  which  the 
other  points  of  the  case  might  be  discussed  if  it  were  thought  proper. 

Rule  discharged  as  to  the  compensation  claimed  for  prosecutions, 
absolute  as  to  the  other  claims.(c) 

(a)  June  14th.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js 

(6)  The  jadgment  is  ex  relatione  Card  well. 

(e)  A  racarn  was  made,  and  traversed;  the  parties  went  to  trial  at  the  Liverpool 
Summer  asaizes,  1S44;  and  a  verdict  was  found  for  the  crown.  A  rale  nisi  was  ob- 
tained for  a  new  trial,  or  for  entering  a  verdict  for  defendants,  in  Michaelmas  tern, 
1S44,  and  is  still  depending. 


•408J  •GARBETT  v.  VEALE  and  LOWE. 

A  a.  fh.  was  issued  against  one  of  two  partners ;  and  while  the  sheriff  was  in  posses- 
sion, a  Sat  in  bankraptcy  issued  against  the  firm.  The  sheriff,  under  an  arrange- 
ment (the  validity  of  which  was  afterwards  questioned,)  allowed  the  messenger  under 
tht  commission  to  take  possession  of  the  goods ;  the  messenger  kept  possession  ac 
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eordingljy  and  the  goods  were  sold  by  the  assignees,  who  received  the  proceeds^  Tlie 
execution  creditor  sned  them  for  money  had  and  received. 
Bfld  that,  even  if  the  sheriff  had  sold  the  interest  of  the  partner  against  w\iom  execu- 
tion issned,  an  account  of  the  partnership  liabilities  mast  have  been  taken  before 
socb  representative  could  have  sued  for  money  had  and  received.  And  that  the  exe- 
cution creditor  in  this  case  had  no  right  of  action. 

Assumpsit  for  money  bad  and  received,  and  on  an  account  stated. 
Flea,  non-assumpsit.  Issue  thereon.  The  particulars  of  demand  stated 
that  the  action  was  brought  <<  to  recover  the  sum  of  247/.|  being  one  half 
of  the  proceeds  received  by  the  defendants  from  the  sale  made  by  them  of 
the  joint  estate  and  effects  of  Thomas  Reeves  and  William  Reeves,  in  or 
about  the  month  of  June,  1841.'' 

On  the  trial,  before  Tindal,  C.  J.,  at  the  Worcestershire  Summer  as- 
sizes, 1842,  it  appeared  that  Thomas  Reeves  and  William  his  son,  were 
coach-builders  in  partnership.  William  Reeves  became  separately  in- 
debted to  the  plaintiff,  who  brought  an  action  and  obtained  judgment  for 
the  amount,  and,  on  ]9th  April,  1841,  sued  out  a  fi.  fa.,  directed  to  the 
sheriff  of  Worcestershire,  to  levy  317/.  2s.  of  the  goods  of  W.  Reeves. 
On  29th  April,  the  writ  was  delivered  to  the  sheriff,  who,  on  the  same, 
day,  seized  goods  of  William  Reeves,  and  also  partnership  eiiects  of 
Thomas  and  William  Reeves :  and  he  advertised  the  share  of  William  in 
the  partnership  effects  to  be  sold  on  the  10th  of  May  next  ensuing.  On 
April  30th  a  joint  fiat  issued  against  T.  and  W.  Reeves,  founded  on  an 
act  of  bankruptcy  prior  to  the  seizure.  On  the  following  day  Corbett, 
solicitor  to  the  petitioning  creditor,  demanded  of  the  sheriff  the  goods 
advertised  for  sale,  as  being  property  of  the  partnership,  giving  *him  rmAc^ 
notice  at  the  same  time  thatT.  and  W.  Reeves  had  committed  an  '- 
act  of  bankruptcy,  and  that  a  fiat  had  issued  against  them.  It  did  not  ap- 
pear that  the  plaintiff  had  had  any  previous  notice  of  the  act  of  bank- 
ruptcy. A  warrant  to  seize  the  goods  of  T.  and  W.  Reeves  was  delivered 
to  a  messenger  under  the  commission ;  and  the  sheriff's  officer,  after  being 
a  ftsw  days  in  possession,  withdrew,  (May  19th,)  leaving  the  partnership 
goods  in  the  messenger's  hands.  The  defendant  Veale  became  provi- 
sional assignee  on  May  6th  ;  and  Lowe  was  appointed  assignee  on  May 
2l8t.  The  plaintiff  gave  evidence  of  conversations  held  severally  by 
Corbett  and  Veale  with  parties  acting  for  the  execution  creditor,  to  show 
that  the  goods  were  left  with  the  messenger  by  an  arrangement  between 
the  parties  that  he  should  hold  them  on  behalf  of  both  until  a  sale  should 
take  place,  when  the  proceeds  should  be  received  by  the  assignees  without 
prejudice  to  such  right  as  the  plaintiff  might  have.  It  was  urged,  for  the 
defendants,  that  the  conversation  with  Corbett  appeared,  by  the  evidence, 
to  have  taken  place  before  Veale  was  appointed  assignee,  and  therefore 
did  not  bind  him ;  and  that  Lowe,  at  all  events,  was  not  bound,  it  appcarw 
mg  that  both  con%'ersations  passed  before  his  appointment.  The  assignees 
sold  the  partnership  goods  in  June,  1841,  and  held  the  proceeds,  amount 
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iftg  to  496{.  15«.  William  Reeves  deposed  at  the  trial  that  bis  fiiAer 
owed  the  firm  3000/.  at  the  time  of  the  baDkniptcy.  For  the  defendants 
it  was  contended  that  the  separate  creditor  was,  at  most,  entitled  to  only 
a  moiety  of  the  joint  estate,  subject  to  the  liabilities  of  the  firm,  and  these, 
in  the  present  case,  exceeded  the  assets.  Tindal,  C.  J.,  thought  that, 
\chen  the  sheriflf  had  actually  seized,  he  was  in  possession  of  a  moiety 
•ami     ^^^  *^^  execution  creditor,  and  that  the  other  creditors  had  no 

*  remedy  but  in  equity:  and  he  directed  a  verdict  for  the  plainliiT, 
giving  leave,  however,  to  move  to  enter  a  nonsuit.  A.  V,  Richards^  in 
Michaelmas  term,  obtained  a  rule  nisi  accordingly.  In  last  Trinity 
vacation,(a) 

Talfourdf  Serjt.,  and  W.  J,  Alexander  showed  cause.  No  answer  was 
given  to  the  plaintiff's  case.  He  had  obtained  judgment  in  an  advernr 
suit;  and  the  sheriflf  had  actually  seized,  no  notice  having  at  that  time 
been  received  of  an  act  of  bankruptcy.  The  plaintiiT's  right  could  not  be 
aflected  by  the  subsequent  bankruptcy,  or  by  the  solvency  or  insolvency 
of  the  joint  estate.  Tayhr  v.  Fields^  4  Ves.  396,  15  Ves.  559,  note  (90) 
to  Yoiing  V.  Keighly^  and  DuUon  v.  Morrison^  17  Ves.  193,  were  cited  at 
the  trial ;  but  those  cases  relate  only  to  the  situation  of  parties  in  a  court 
of  equity.  In  Barton  v.  Green^  3  Car.  &  P.  306,  cited  in  moving  for  the 
,rule,  Lord  Tenterden  merely  expressed  a  doubt  <«  as  to  the  interest  which 
the  sheriflf  might  have  sold  under  the  execution.''  Whatever  may  be  the 
rule  in  equity,  the  right  at  law  of  the  creditor,  in  a  common  case  of  exe* 
cution  against  partnership  property,  is  clear.  In  Eddie  v.  Davidson^  2 
Doug.  650,  a  case  exactly  like  this,  the  right  of  a  creditor,  who  had  taken 
partnership  effects  in  execution,  to  retain  so  much  as  the  partner's  share 
amounted  to,  was  recognised  by  the  court:  and  in  Parker  v.  Pistor^  3  B. 
&  P.  288,  and  Ckapman  v.  Koops,  3  B.  &  P.  289,  (where  Eddie  v.  Damd* 
son  J  2  Doug.  650,  was  referred  to,)  it  was  held  clear  that  the  sheriff's 
duty  was  to  sell  the  partnership  effects,  leaving  the  partners  to  enforce 
•ill  n     *^^^^  "g''*  ^^^^  those  effects  by  proceeding  in  equity.     Lord 

-'  Alvanley  said,  in  Chapman  v.  Koops^  3  B.  &  P.  289 :  «  By  the 
law  of  England  the  creditor  of  any  one  partner  may  take  in  execution  that 
partner's  interest  in  all  the  tangible  property  of  the  partnership,  and  will 
thereby  become  a  tenant  in  common  with  the  other  partners,  lliis  the 
plaintiff  has  done,  and  we  are  desired  to  restrain  his  execution,  because  it 
is  alleged  that  he  stands  in  the  shoes  of  a  partner,  who  would  not  have  a 
right  to  molest  the  other  partners  until  all  accounts  between  them  had  been 
settled.  But  if  the  other  partners  wish  to  take  advantage  of  this  circum* 
stance  they  ought  to  file  a  bill  in  equity  against  the  vendee  of  the  sheriffi 
or  they  may  buy  in  the  property  when  put  up  to  sale."  The  language  of 
Lord  Eldon  in  Duthn  v.  Morrison,  17  Ves.  193,  205—210,  is  consistent 
with  this,  and  with  the  legal  right  claimed  here  by  the  plaintiff.    And 

(a)  Jaoe  SSth.  Before  Lord  DennuD,  C.  J.,  Patteeoo,  and  WiUtams,  Js. 
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80|  in  Burnett  v.  Huni^{a)  where  a  question  arose  as  to  the  seizure  of 
^goods,  alleged  to  be  partnership  property,  under  an  execution  ■-•^io 
against  one  of  the  supposed  partners,  Pattbson,  J.,  said :  <<  The  ^ 
proper  course  is,  for  the  sheriff  to  seize  the  whole,  and  to  sell  the  share  of 
the  execution  partner ;  and  the  vendee  will  have  to  settle  the  matter  in 
chancery." 

JL  V.  RickardSj  contri.  The  execution  creditor  could  take  no  greater 
interest  than  the  debtor  had  ;  that  is,  only  the  liberty  to  become  tenant  in 
common  with  the  other  partner,  subject  to  all  the  joint  liabilities.  The 
supposed  arrangement,  if  binding,  could  not  operate  as  an  agreement  tbat 
part  of  the  proceeds  of  sale  should  be  received  to  the  plaintiff's  use. 
Burton  v.  Green^  3  Car.  &  P.  906,  shows  at  least  that  Lord  Tenterd^n 
thought  it  difficult  to  say  how  the  sheriff  could  dispose  of  the  interest  of  a 
partner  against  whom  execution  had  issued.  In  Hokms  v.  Mentze^  4  A. 
&  E.  127,  on  an  interpleader  rule  obtained  by  the  sheriff,  it  appeared  tijit 
he  had  taken  goods  in  execution,  but  was  required  to  quit  possession  by  a 
person  who  aUeged  that  he  and  the  defendant  were  partners,  and  the  gooJs 
partnership  property,  that  the  defendant  was  greatly  indebted  on  the  ba- 
lance of  partnership  accounts,  and  that  he  had,  in  fact,  no  beneficial  in- 
terest in  the  property.  This  court  held  that,  the  goods  being  claimed  as 
partnership  property,  the  sheriff's  •duty  was  clear.  Lord  Den-  ^^.^ ^ 
MAK,  C.  J.,  said :  <«  He  is  to  sell  for  such  interest  as  the  defend-  *- 
ant  has  as  partner;  not  for  the  degree  of  right  which  he  may  be  found  lo 
have,  on  a  winding  up  of  the  affairs,  because,  if  the  sheriff  waited  till  that 
could  be  ascertained,  the  goods  might  remain  unsold  for  an  indefinite 
time.  Under  the  law  as  it  formerly  stood,  and  it  is  the  same  now,  the 
sheriflT,  in  a  case  of  partnership,  must,  however  inconvenient  it  may  be, 
seU  the  share  of  the  defendant  partner,  and  make  the  purchaser  tenant  in 

(a)  In  Q.  B.,  Hit.  T.  1841,  5  Jurist,  650,  651.  The  case  referred  to  appears  to  be 
Himi  V,  BumeU  Esq^  a  itpecial  case  argaed  on  Tuesday,  January  19th,  1S41,  by  White* 
burst  for  the  plaiotiff  and  Gale  for  the  defendant,  before  Lord  Den  man,  C.  J.,  Linledale, 
Patteson,  and  Coleridge,  Js.  It  was  an  action  on  the  case  against  the  sheriff  of  Derby- 
shire, who  was  charged,  in  the  first  count,  with  having  seized  and  sold  goods  belonging 
to  plaintiff  and  one  Unsworth  jointly,  under  a  fi.  fa.  against  Unsworth  alone,  instead  of 
selling  only  Unsworth's  share;  and,  in  the  second,  with  trover  and  conversion  of  plain* 
tiff's  goods.  Pleas:  (1)  to  the  whole,  not  guilty;  (3)  to  the  first  count,  that  the  goods 
were  not  the  joint  property  of  the  two;  (3)  to  the  third  count,  that  they  were  such  joint 
property.  Justifying  under  the  fi.  fa.  and  an  alleged  sale  of  Unsworth's  interest  only. 
Issues  were  joined  on  the  first  and  second  pleas,  and  also  on  a  traverse  by  plaintiff  of 
Ihe  joint  property  alleged  in  the  third  plea.  A  partnership  was  suggested  to  have  arisen 
00  an  agreement,  whereby  Unsworth,  who  had  otherwise  no  interest  in  the  goods  (ihey 
belonging  to  plaintiff)  was  to  receive  weekly  wages  till  profits  accrued,  and  then  half 
Ihe  profits.  The  nature  of  the  sheriff's  duty,  upon  a  fi.  fa.  against  one  of  two  pannerst 
was  fully  discussed:  but  the  court  pointed  out  that  the  case  did  not  raise  the  question, 
as  no  profits  were  shown  to  have  accrued,  and  as  the  agreement  postponed  the  partner* 
ship  till  such  accruing:  and  therefore  it  was  ordered,  that  judgment  should  be  entered 
for  defendant  on  so  much  of  the  first  issue  as  related  to  the  first  count ;  and  for  plain- 
liC  as  to  so  much  as  related  to  the  second  count;  and  that  judgment  should  be  entered 
for  defendant  on  the  second  issue,  add  for  plaintiff  on  the  IhinL 
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common  with  the  other  partners ;  and  the  purchaser  must  do  the  best  he 
can  to  ascertain  what  interest  there  is."  The  sheriflf,  therefore,  may  sell ; 
out  the  creditor  cannot  recover  the  proceeds  to  the  exclusion  of  the  other 
creditors :  that  is  the  rule  in  equity,  as  laid  down  in  Taylor  v.  FkUsy  4 
Ves.  396,  and  recognised  in  Ex  parte  Hamper^  17  Ves.  403 ;  and  it  mast 
prevail  equally  in  the  action  for  money  had  and  received,  which  is  an 
equitable  action.  Supposing  that,  in  this  case,  the  interest  of  William 
Reeves  had  been  sold;  the  purchaser  would  have  known  that  he  took  it 
subject  to  the  partnership  liabilities,  and  would  have  ofiered  less  on  that 
account.  In  Parker  v.  Pistor^  3  B.  &  P.  288,  the  case,  at  law,  was  con* 
sidered  as  clear.  According  to  the  view  there  taken  by  the  court,  the 
interest  of  the  defendant  partner  should  be  sold ;  that  is,  the  interest  sub* 
ject  to  the  partnership  claims :  the  purchaser  would  become  tenant  in 
common  of  the  goods ;  but  he  could  not  claim  the  proceeds  except  through 
the  medium  of  an  account  which  would  let  in  all  questions  between  the 
partners.  Clearly  he  could  not  maintain  an  action  at  law  for  them.  [Pat- 
•j.]  Ai  TEsoN,  J.  Here  the  assignees  did  not  *sell  the  interest  of  William 
^  Reeves,  but  the  goods  themselves.]  That  is  so :  and  the  plaintiff 
seeks  to  recover  the  undivided  net  proceeds.  Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  6th,)  delivered  the 
judgment  of  the  court.  After  stating  the  material  facts,  his  lordship  pro* 
oeeded  as  follows. 

According  to  the  evidence  of  the  son,  Thomas  Reeves  the  father  was 
mdebted  to  the  partnership  in  a  considerable  sum  of  money  ;  but  still  the 
son's  interest  could  be  only  in  the  surplus  which  might  remain  aAer  pay* 
ment  of  the  partnership  debts ;  and  that  surplus  must  depend  upon  a  set- 
tlement of  accounts  which  the  court  cannot  take  without  consent  of  the 
parties  interested.  If  the  sheriflf  had  sold  William  Reeves^s  interest,  the 
vendee  could  have  been  only  tenant  in  common  of  the  proceeds  with  the 
assignees  of  the  firm,  and  could  not  have  maintained  an  action  without  a 
settlement  of  account;  still  less  can  this  action  be  maintained  by  the 
execution  creditor.  Rule  absolute. 
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Id  trespass  for  breaking  plaintiff's  close  and  digging  and  carrying  away  clay,  defendant 
jasiified  as  ovner  of  a  brick-kiln,  and  pleaded  that  all  occupiers  thereof,  for  thirty 
years,  had  enjoyed,  as  of  right,  &c.,  a  right  to  dig,  take  and  carry  away  from  the  close 
to  much  clay  as  was  at  any  time  required  by  him  and  them  for  making  bricks  at  th« 
brick-kiln,  in  e^eiy  year,  and  at  all  times  of  the  year. 

Uddt  unreasonable,  and  bad. 

Tkespass.  The  declaration  charged  that  defendant,  to  wit  on,  &e., 
and  on  divers  other,  &c.,  with  force  and  arms,  &c.,  broken  and  entered  a 
close  of  plaintiflf,  situate,  &.C.,  and  then  dug  up,  turned  up,  loosened  and 

(a)  8ee  ChyUm  v.  Carhy,  S  Q.  B.  81S  8S7,  note  («). 
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removed  the  clay,  sand,  gravel,  earth,  soil  and  turf,  of  and  belonging  to 
the  said  close,  and  then  seized,  took  and  carried  away  divers  large  quan 
titles  of  the  same  respectively,  to  wit  4000  cart  loads  of  clay,  &c.,  (speci- 
fying quantities  of  sand,  gravel,  earth,  soil  and  turf,)  of  plaintiff,  being  of 
great  value,  to  wit,  &c.,  and  then  converted,  &c. ;  and  other  wrongs,  &c« 

Pleas.  1.  Justification  under  a  prescription.  Replication  traversing  the 
prescription.    Issue  (hereon. 

2.  That,  before  and  at  the  said  several  times  when,  &c.,  defendant  had 
been  and  was  the  occupier  of  a  certain  tenement  and  premises,  to  wit  a 
brick-kiln,  with  the  appurtenances,  situate  and  being  in  the  parish  and 
county  aforesaid ;  and  that  defendant,  whilst  he  was  such  occupier  a* 
aforesaid,  and  all  the  occupiers  for  the  time  being  of  the  said  last  n^en- 
tioncd  tenement,  with  the  appurtenances,  for  the  full  period  of  thirty  years 
next  before  the  commencement  of  this  suit,  have  respectively  had  and 
enjoyed,  as  of  right  and  without  interruption,  and  defendant  still,  as  of 
right,  ought  to  have  and  enjoy,  a  right  to  dig,  take  and  carry  away,  in, 
out  of  and  from  the  said  close  in  which,  &c.,  so  much  of  the  clay  of  the 
said  close  in  which,  &c.,  as  was  at  any  time  required  by  him  and  them, 
his  and  their  ^servants,  for  the  purpose  of  making' bricks  in  and  r«^<||» 
at  the  said  last  mentioned  brick*kiln,  in  every  year,  and  at  all  '* 
times  of  the  year.  The  defendants  then  justified  the  entry  to  dig  clay, 
and  the  digging  and  taking  away  the  clay,  and  therein  unavoidably  turn* 
ing  up,  &c.,  and  carrying  away  a  little  of  the  gravel,  &c. 

Replication,  traversing  the  prescription.    Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Buckinghamshire  Summer 
assizes,  1842,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  second.  In  Michaelmas  term,  1842,  Byks  ob- 
tained a  rule  to  show  cause  why  judgment  should  not  be  entered  for  the 
plaintiff  non  obstante  veredicto.(a)  In  the  vacation  after  last  Trinity 
term,(&) 

B.  Andrews  showed  cause.  The  prescription  set  out  in  the  second  plea 
IS  not,  perhaps,  so  usual  as  that  for  turbary  or  pasture :  but  it  is  equally 
reasonable.  In  Co.  Litt.  122  a,  it  is  said :  "  There  be  also  divers  other 
commons,  as  of  estovers,  of  turbary,  of  piscary,  of  digging  for  coals,  mine- 
rals, and  the  like.''  In  Duberley  v.  Page^  2  T.  R.  391,  the  defendants  in 
trespass  succeeded  upon  a  justification  under  a  right  to  dig  sand  or  gravel 
upon  the  waste.  In  Shakespear  v.  Peppin^  6  T.  R.  741,  and  Peppin  v. 
Shahespeafj  6  T.  R.  748,  a  right  to  dig  loam  and  gravel  was  pleaded; 
and  the  legality  of  such  a  right  was  not  questioned. 

OWaU^,  contra.  The  objection  is,  not  to  the  legality  of  a  right  to 
dig  clay,  but  to  a  right  claimed,  *as  here,  without  any  limitation  vmAyf 
as  to  times  of  the  year,  or  the  extent  to  which  the  clay  may  be     ^ 

{a)  The  mle  was  also  for  a  new  trial,  opon  points  which  were  either  abandoned  bf 
the  derendaot's  coansel,  or  not  decided  upon  by  the  court. 
{h)  June  S7ih,  1843.    Before  Lord  l^enman,  C.  J.,  Williams,  and  Coleridge,  Js. 
VOL.  V,  32 
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eanied  away.  It  is  like  a  claim  of  common  without  stint,  pleaded  as  an ' 
nexed  to  a  messuage  without  land,  which  is  bad  ;  Benson  v.  Chesttefj  8  T. 
R.  396.(a)  Such  claims  would  exclude  the  owner  of  the  soil,  wlJdi 
would  make  the  prescription  or  custom  be  against  law ;  Co.  Litt.  122  a. 
A  claim  to  cut  and  carry  away,  to  be  used  for  the  improvement  of  grass 
plots,  such  turf  as  was  fit  and  proper  to  be  so  used,  at  all  times  of  the 
year,  as  often  and  in  such  quantity  as  occasion  required,  was  held  illegal 
in  Wilson  v.  WilleSj  7  East,  121.  [Coleridge,  J.  In  this  case  the  quan- 
tity to  be  taken  is  limited  by  the  quantity  required  to  make  bricks  at  a 
particular  kiln.]  In  WUson  v.  WUleSy  7  East  121,  the  turf  was  to  be  so 
much  as  was  required  for  particular  tenements.  In  fVUkes  v.  Broadbeni^ 
1  Wils.  63,(6)  the  tenant  of  the  lord  of  a  manor,  who  was  owner  of  the  coal 
mines  in  the  manor,  justified  under  a  custom  to  dig  the  mines  and  lay  the 
rubbish  on  the  surface  in  heaps  upon  the  land  near  the  pits,  at  the  will 
and  pleasure  of  the  lord ;  and  the  alleged  custom  was  held  bad,  as  being 
loo  loose,  and  destructive  of  the  whole  profits  of  ihe  land.  A  prescriptioa 
and  a  custom,  as  to  this  point,  must  be  judged  of  upon  similiar  principles. 
In  Shakespear  v.  Peppirij  6  T.  R.  741,  the  right  was  claimed  as  annexed 
to  tenements  being  part  of  the  same  manor  to  which  the  waste  belonged ; 
the  brick-kiln  here  is  not  connected  with  the  land  from  which  the  clay  is 
•41fil  *°  ^^  taken.  In  *Vakntine  v.  Penny ^  Noy,  145,  (which  is  cited 
''  in  3  Cruise  Dig.  71,  4th  ed.,  tit.  xxiii.  Common^  sect.  32)  tres- 
pass was  brought  for  breaking  a  close  and  digging  the  soil;  and  the  de- 
fendant justified  that  he,  and  all  whose  estate  he  had  in  a  cottage,  had 
common  of  turbary  to  dig  and  sell  ad  libitum,  as  belonging  to  the  house; 
and  the  plea  was  held  ill,  as  showing  a  right  of  common  which  was  an 
interest  and  a  freehold,  and  which,  as  a  prescription,  was  repugnant,  be* 
tSMst  <(  a  common  appertaining  to  a  house,  ought  to  be  spent  in  the  house, 
and  not  sold  abroad."  A  common  of  turbary  in  a  mere  occupant  wnifain 
a  manor  is  illegal ;  and,  if  land  ceases  to  be  common,  as  by  act  of  parlia- 
ment, the  right  of  a  tenant  to  take  turf  there  ceases ;  Dean  and  Chapter  of 
Ely  V.  Warren^  2  Atk.  189.  In  Hnyward  v.  Cunningion^  1  Lev.  231,  a 
plea  of  prescription,  in  right  of  an  ancient  house,  to  carry  away  every  year 
as  many  turfs  as  two  men  could  dig  in  a  day,  was  demurred  to,  because 
tt  was  not  shown  that  the  turfs  were  to  be  burnt  in  the  house.  In  Sider- 
fin^s  report  of  the  same  case  (c)  it  is  said  that  the  court  thought  the  plea 
bad.  In  Levinz's  Report,  1  Lev.  231,  however,  though  it  is  said  that 
judgment  was  given  for  the  plaintiff,  it  is  said  also  that  the  court  held  the 
prescription  good  ;  but  the  reason  given  is  that  the  limitation  to  as  roach 
lis  two  men  could  dig  in  a  day  gave  sufficient  certainty.  There  a  decision 
was  cited,  and  recognised  by  the  court,  « that  a  prescription  for  digging 
clay  in  another's  soil  to  make  pots,  is  void."     The  clay  is  not  like  any 

(a)  See  note  (4)  to  Earl  of  Manehuter  v,  Vak^  1  Wms.  Saand.  98  c,  6th  ed. 
lb)  In  K.  B.,  affirming  the  judgment  of  C.  P.,  Broadbeni  ▼.  Wi£b,  Willes,  9&k 
(c)  Heytcard  v.  Cunmngion,  I  Sid.  364. 
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produce  which  can  be  reproduced.    The  court  cannot  assume  that  so 
unreasonable  a  grant  could  ever  have  been  made.  Cur.  adv.  vuU. 

*Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  r*^iQ 
court.  ^ 

This  was  an  application,  on  behalf  of  the  plaintiflf,  for  leave  to  enter  a 
verdict  for  him  with  nominal  damages,  notwithstanding  the  finding  of  the 
]ury  for  the  defendant  upon  his  second  plea. 

The  declaration  is  in  trespass  for  breaking  and  entering  the  close  of 
plaintiff,  and  digging  for  and  removing  clay,  sand,  &c.  The  said  second 
plea  states,  in  substance,  that,  before  and  at  the  said  times,  &c.,  the  de^ 
fendant  was  the  occupier  of  a  certain  tenement  and  premises,  to  wit  a 
briclc-ktin,  and  that  he,  as  such  occupier,  and  all  the  occupiers  for  the 
time  being  of  the  said  tenement,  for  the  full  period  of  thirty  years  before^ 
&c.,  had  and  enjoyed,  as  of  right  and  without  interruption,  a  right  to  dig, 
take  and  carry  away,  from,  &c.,  so  much  of  the  clay  of  the  said  close  as 
was  at  any  time  required  by  him  or  them  for  the  purpose  of  making  bricks 
at  his  said  brick-kiln,  in  every  year  and  at  all  times  of  the  year,  and  justi- 
fies the  alleged  trespass  accordingly,  llie  replication  takes  issue  on  this 
plea.  And  the  question  is  whether  this  plea  can  be  sustained  in  point  of 
law.  And  we  are  of  opinion  that,  upon  general  principles  and  the  au- 
thorities connected  with  the  subject,  it  cannot. 

It  is  observable  that,  in  all  cases  of  a  claim  of  right  in  alieno  solo^ 
whether  immediately  or  in  any  degree  resembling  the  present,  such  claim, 
in  order  to  be  valid,  must  be  made  with  some  limitation  and  restriction. 
In  the  ordinary  case  of  common  appurtenant,  the  right  cannot  be  claimed 
for  commonable  cattle  without  stint,  and  to  any  number ;  but  such  right  ia 
measured  by  the  capability  of  the  tenement  in  question  to  maintain  the 
cattle  during  the  winter;  levancy  and  couchancy  must  be  averred  and 
proved.  Again,  in  the  case  of  common  of  •estovers,  or  a  liberty  r#^n/\ 
of  taking  wood,  called  in  the  books  house  bote,  plough  bote  and  *' 
bay  bote,  such  liberty  is  not  wholly  vague  and  indeterminate,  but  confined 
to  some  certain  and  definite  use.  The  like  of  the  common  of  piscary. 
The  nature  of  these  rights  is  thus  compendiously,  but  we  believe  accurately, 
given  by  Mr.  Justice  Blackstone,  2  Comro.  35.  <<  These  several  species 
of  commons  do  all  originally  result  from  the  same  necessity  as  common  of 
pasture ;  viz.  for  the  maintenance  and  carrying  on  of  husbandry :  common 
of  piscary  being  given  for  the  sustenance  of  the  tenant's  family ;  common 
of  turbary  and  fire  bote  for  his  fuel ;  and  house  bote,  plough  bo:e,  cart 
bote,  and  hedge  bote,  for  repairing  his  house,  his  instruments  of  tillage, 
and  the  necessary  fences  of  his  grounds,^'  that  is,  for  a  certain  and  definite 
purpose. 

In  some  of  these  instances,  the  thing  taken  is  more  or  less  immediately 
renewable :  and  it  would  seem  strange  if  in  these  such  precision  and  cer« 
tainty  are  required,  but  less  in  others  where  the  claim  is  larger,  extend- 
ing, as  in  the  present  case,  to  a  right  to  disturb  and  remove  a  portion  of 
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^the  soil  itself.  Upon  referencei  ho  we  very  to  the  authoritiesy  we  iiad  tbst| 
in  cases  not  substantially  distinguishable  from  the  present,  the  same  rule 
does,  as  in  reason  it  ought  to  do,  prevail. 

In  the  case  of  WiUan  t.  WUUSf  7  East,  121,  the  declaration  was  tre»> 
pass  for  breaking  and  entering  the  close  of  the  plaintiflf,  called  Hainpstead 
Heath,  and  digging  and  carrying  away  turf  covered  with  grass,  &c.  Plea, 
that  the  locus  in  quo  was  parcel  of  a  waste  in  the  manor  of  Hampstead ; 
that  there  had  been,  from  time  immemorial,  divers  customary  tenements 
by  copy  of  court  roll ;  and  it  then  alleged  a  custom  for  tenants  of  such 
Mf21 1  ^^^^^^^j  **  having  a  garden  *or  gardens  parcel  of  the  same," 
^  to  dig  turf  for  the  making  and  repairing  grass  plots  in  such  ga^ 
dens,  every  year,  at  all  times  of  the  year,  in  such  fuarUiiy  as  occasion  hath 
required;  and  justified  the  taking  accordingly.  To  this  plea  there  was  a 
general  demurrer ;  and  judgment  was  given  for  the  plaintifl*.  In  giving 
judgment,  it  was  said  by  Lord  Ellenbobough,  that  <&  a  custom,  however 
ancient,  must  not  be  indefinite  and  uncertain ;"  that  it  was  <<  not  defined 
what  sort  of  improvement  the  custom  extends  to  ;"  that  <<  every  part  of 
the  garden  may  be  converted  into  grass  plots ;''  that  there  was  <<  nothing 
to  restrain  the  tenants  from  taking  the  whole  of  the  turbary  of  the  com^ 
mon ;"  and  it  resolved  itself  <<  into  the  mere  will  and  pleasure  of  the 
tenant." 

In  the  case  of  Peppin  v.  Shakespear^  6  T.  R.  748,  the  declaration  was 
trespass  for  breaking,  &c.,  the  plaintiff's  close.  The  plea  stated  the 
grant  to  the  defendant  Shakespear  of  a  customary  tenement  of  the  manor 
of  which  the  locus  in  quo  was  parcel,  and  a  custom  for  the  tenants 
thereof  to  have  common  of  pasture,  and,  also,  a  liberty  of  digging  sandj 
tfc,^  for  their  necessary  repairs;  there  was  then  a  justification  of  the 
breaking,  &c.,  into  the  locus  in  quo,  as  parcel  of  the  common,  for  such 
puri)ose.  The  court  gave  judgment  for  the  plamtifT,  on  account  of  de- 
fects in  the  plea :  in  which  judgment  it  was  said  that  the  plea  <«  stated 
that  the  defendant  entered,  &c.,  for  the  purpose  of  digging  for  and  carry- 
ing away  sand,  &c.,  for  the  necessary  repairs  of  the  said  defendant.^ 
<<  That  no  question  could  be  made  about  any  of  the  pleas"  (there  having 
been  others,  which  it  is  not  necessary  for  us  to  notice)  <«  but  that  in  which 
it  was  stated  that  the  tenement  was  a  messuage.    And  with  respect  to 

•il2<X  1  *^'  ^^^y  ^*^  ^^*^  *'^  ought  to  have  been  expressly  alleged  thai 
^  the  house  was  in  want  of  repair^  that  the  defendants  entered  for 
the  purpose  uf  digging  for  and  carrying  away  sand,  &c.,  for  the  neces- 
sary repairs  of  that  house,  and  that  they  used  the  sand,  &c.,  for  thai 
purposed 

It  is  true  that  these  two  cases  respect  the  validity  of  a  custom ;  but  the 
reasons  upon  which  the  judgments  are  respectively  founded  have  a  strong 
bearing  upon  the  degree  of  certainty  and  precision  with  which  a  claim  of 
right  generally,  in  order  to  be  supported,  ought  to  be  described. 

It  remains  now  to  be  considered  whether  the  objection  of  \'agueiieii 
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and  uncertainty  be  applicable  to  tbe  plea  m  question  or  not.    And  we 
tkiok  that  It  18. 

Tbe  nature  of  the  tenement  (so  called,)  a  brick-kiln,  leads  to  no  con- 
elusion,  one  way  or  the  other,  as  to  the  extent  of  the  claim  and  demand 
upon  the  soil  of  the  plaintiff.  It  may  have  been,  at  the  time  of  the  tres- 
pass, of  any  dimensions  and  capacity.  It  may  hare  been,  during  the 
thirty  years  of  alleged  enjoyment,  continually  varying ;  and  consequently 
the  quanity  of  clay  required  for  the  purpose  of  making  bricks  thereat  may 
have  varied  also.  There  is  no  limit  No  amount  of  clay  (measured  by 
cart  loads  or  otherwise)  <<  required,"  no  number  of  bricks  (estimated  by 
kundreds  or  thousands)  claimed  to  be  made,  is  given  or  attempted.  What 
IB  it,  therefore,  but  an  indefinite  claim  to  take  all  the  clay  <<out  of  and 
from  the  said  close  in  which,  &c.,"  or,  in  other  words,  to  take  from  the 
plaintiff,  the  owner,  the  whole  close  ? 

We  are  of  opinion,  therefore,  that  the  plea  cannot  be  sustained,  and 
that  there  must  be  judgment  for  the  plaintiff  for  nominal  damages,  not- 
withstanding  the  finding  of  the  jury  for  the  defendant  upon  that  plea. 

Rule  absolute. 


•DOE,  on  the  several  demises  of  MARY  HARTRIDGE,  of  ..  .j,« 
THOMAS  ROBINSON  and  SOPHIA  ELIZABETH  his  Wife,  ^  «^ 
of  HENRY  WISE  BAKER  and  ELIZABETH  his  Wife,  of  SAMUEL 
HENRY  DICKENSON,  of  RICHARD  LATTER,  of  THOMAS 
WESTBROOK  and  CATHARINE  SARAH  his  Wife,  of  JOHN 
BROWN,  of  MARGARET  COLLIS,  of  JAMES  FOSTER,  of 
THOMAS  FOSTER,  and  of  GEORGE  ROBINSON  FOSTER,  v. 
THOMAS  GILBERT. 

Lands  were  settled,  in  cootemplation  of  marriage,  with  a  remainder  for  life  limited  to 
tbe  intended  wife  if  she  snnrired  her  hasband ;  and  with  power  to  her,  if  she  sar* 
Tired,  bjr  indentare  under  her  hand  and  seal  to  lease  "to  any  person  or  persons  for 
anj  term  or  number  of  years  not  exceeding  twenty-one  years,  in  possession,  and  not 
in  reversion,  remainder  or  expectancy ;  so  as  upon  every  such  lease  there  be  re- 
served and  made  payable,  during  the  continuance  thereof,  the  most  and  best  improved 
yearly  rent  that  can  be  reasonably  had  or  obtained  for  the  same,  without  taking  any 
sum  or  sums  of  money  or  other  thing  by  way  of  fine  or  income  for  or  in  respect  of 
such  lease  or  leases ;  and  so  as  none  of  the  said  leases  be  made  dispunishable  of 
waste  by  any  express  words  to  be  therein  contained ;  and  so  as  in  every  of  the  said 
leases  there  be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent  or  rents  to' 
be  thereby  respectively  reserved ;  and  so  as  the  lessee  or  lessees,  to  whom  such 
lease  or  leases  shall  be  made,  do  seal  and  deliver  a  counterpart  or  counterparts 
thereof.'* 

The  marriage  took  place;  the  wife  survived  the  husband, married  again,  and,  after  iht' 
second  marriage*  leased  to  her  second  husband,  who  executed  a  counterpart 

Oddf  that  such  lease  by  wife  to  husband  was  not  a  good  execution  of  the  power. 

Ejectment  for  a  farmhouse,  buildings  and  lands,  in  the  parish  of  East: 
Farieigh  in  Kent.  Issue  having  been  joined,  the  facts  were  stated  in  tbe 
&Uowing  qiecial  case,  under  an  order  of  Lord  Abimgcr,  C.  B. 

Y 
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'  Id  Adgust,  1788,  James  Foster  was  married  to  Catherine  Clifford ;  and^ 
in  contemplation  of  marriage,  a  settlement  was  made  of  the  property  which 
is  the  subject  of  this  action. 

By  indentures  of  lease  and  release,  bearing  date  respectively  22d  and 
33d  August,  1788,  the  property  was  conveyed  to  trustees,  to  the  use  of 
James  Foster  and  his  heirs  until  the  marriage ;  remainder  to  the  use  of 
mAOAi  ^^^^^  *Foster  and  his  assigns  for  life ;  remainder  to  the  trustees 
^  to  preserve  contingent  remainders;  and,  after  the  decease  d 
James  Foster,  to  the  use  of  Catherine  Clifford,  his  intended  wife,  and  her 
assigns,  for  her  life ;  and,  after  the  death  of  the  survivor,  to  the  use  of  all 
and  every  the  children  of  the  body  of  the  said  James  Foster  on  the  body 
of  the  said  Catherine  Clifford,  to  be  equally  divided  between  them,  (if  more 
than  one,)  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  of  the  several  and  respective  heirs  of  the  bodies  of  all  and 
every  such  children. 

In  this  settlement  was  contained  the  following  proviso.  « Provided 
always,  and  it  is  hereby  declared  and  agreed  by  and  between  all  the  said 
parties  to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  James  Foster,  at  any  time  or  times  during  his  life,  and,  after  his  de- 
cease, to  or  for  the  said  Catherine  Clifford,  bis  intended  wife,  at  any  time 
or  times  during  her  life,  by  indenture  under  his  or  her  respective  hand 
and  seal,  to  demise  or  lease  the  said  messuages,  or  tenements,  lands,  here- 
ditaments and  premises  hereby  granted  and  released,  or  intended  so  to  be, 
or  any  of  them,  or  any  part  thereof,  to  any  person  or  persons,  for  any  term 
or  number  of  years  not  exceeding  twenty-one  years,  in  possession,  and 
not  in  reversion,  remainder  or  expectancy ;  so  as,  upon  every  such  lease, 
there  be  reserved  and  made  payable,  during  the  continuance  thereof,  the 
inost  and  best  improved  yearly  rent  that  can  be  reasonably  had  or  obtained 
for  the  same,  without  taking  any  sum  or  sums  of  money  or  other  thing  by 
way  of  fine  or  income  for  or  in  respect  of  such  lease  or  leases;  and  so  as 
mAor.-]  ^^"^  ^^  ^^  s^i^  leases  be  made  ^dispunishable  of  waste,  by  any 
express  words  to  be  therein  contained ;  and  so  as  in  every  of  the 
said  leases  there  be  contained  a  clause  of  re-entry  for  non-payment  of  the 
rent  or  rents  to  be  thereby  respectively  reserved ;  and  so  as  the  lessee  or 
lessees,  to  whom  such  lease  or  leases  shall  be  made,  do  seal  and  deliver 
a  counterpart  or  counterparts  thereof;  any  thing  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding." 

The  marriage  took  place  on  the  26th  of  August,  1788.  James  Foster 
died  in  1811 :  and  his  wife  died  in  October,  1841 :  and  there  was  issue 
of  the  marriage,  two  sons  and  four  daughters. 

The  lessors  of  the  plaintiff*  were  the  children,  or  the  legal  representa- 
tives of  the  children,  of  this  marriage :  and  the  plaintiff"  was  entitled  to 
zecover  in  this  action,  if  no  valid  lease  was  executed  by  the  widow. 

In  August,  1812,  the  widow  of  James  Foster  married  Thomas  Gilbeit: 
and,  on  the  18th  of  April,  1836,  she  executed  an  instrument  which  cctt* 
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tained  a  demise  of  the  property  sought  to  be  recovered  in  this  action  to 
her  husband  Thomas  Gilbert  for  fourteen  years  from  llih  October,  1834, 
(if  the  lessee  should  so  long  live,)  at  the  yearly  rent  of  64/.,  payable  half 
yearly,  on  6th  April  and  llih  October.(a)  A  counterpart  of  this  instrument 
was  executed  by  Thomas  Gilbert. 

*The  validity  of  this  instrument,  as  a  lease  under  the  power     r«  ^ai* 
contained  in  the  marriage  settlement,  is  disputed  by  the  lessors     ^ 
of  the  plaintiff.     But  it  has  been  agreed  that  they  shall  not  make  any  ob» 
jection  to  its  validity  on  account  of  the  amount  of  the  rent  reserved. 

If  the  court  should  be  of  opinion  that  it  was  not  a  valid  execuiion  of 
the  power  contained  in  the  indenture  of  23d  August,  1788,  judgment  was 
to  be  entered  for  the  plaintiff  by  confession ;  if  they  should  be  of  opinion 
that  it  was  a  valid  execution  of  the  said  power,  judgment  was  to  be 
entered  for  the  defendant  by  nolle  prosequi. 

The  case  was  argued  in  last  Trinity  term. (6) 

Tftesiger  for  the  plaintiff.  The  power  was  not  well  exercised.  A  wife 
cannot  convey  to  her  husband.  Nor  can  the  husband  execute  a  counter- 
part to  the  wife.  The  covenants  could  not  be  enforced  by  the  wife  against 
the  husband  ;  and  these  covenants  are  required  for  the  benefit,  not  merely 
of  the  party  who  is  to  exercise  the  power,  but  of  those  in  remainder. 
Where,  indeed,  the  power  is  granted  to  a  party  without  an  interest,  it 
may  be  exercised  in  favour  of  such  party.  <<  Where  the  terms  of  the 
power  are  complied  with,  it  is  no  objection  that  the  lease  is  granted  in 
trust  for  the  lessor  himself,  for  that  is  a  question  merely  between  the  par* 
lies.  It  is  just  the  same  thing  as  between  the  lessor  and  the  successor, 
where  the  legal  tenant  is  bound  during  the  term  in  all  requisite  covenants 
and  conditions :"  2  Sugden  on  Powers,  334,  ed.  6 ;  where  Wilson  v.  Sewellf 
I  W.  Bl.  617 ;  Taylor  v.  •/forcfc,  1  Bur.  60, 124,  and  Earl  of  Car-  ^^^^ 
iigan  v.  Montague^  2  Sugden  on  Powers,  App.  No.  14,  (see  1  Bur.  *- 
122,)  are  referred  to.  But  here  the  protection  which  the  framer  of  the 
power  contemplated,  when  he  lodged  it  in  a  tenant  for  life  who  might  be 
expected  to  see  to  the  enforcement  of  the  covenants,  will  be  lost.  The 
tenant  for  life  cannot  sue  her  husband  for  not  cuhivating,  nor  re-enter  for 
waste.  When  the  party  granting  the  lease  is  equally  interested  with  the 
remainderman  in  getting  the  best  rent,  the  remainderman  has  a  protection, 
which  fails  when  the  lessor  has,  through  her  husband,  a  stronger  interest 
in  the  rent  being  as  low  as  possible.     In  the  case  of  the  Queensberry 

(a)  It  was  argued  that  this  reservation  was  Dot  a  good  ezecntion  of  the  power,  be- 
cause no  provision  was  made  for  the  case  of  the  lessee  dying  between  the  rent  days ;  bat 
oa  this  point  the  court  pronounced  no  opinion.  RefereDce  was  made  to  Doe  dem»  WU- 
wt€i  V.  G'ffard,  (3  Sugd.  Pow.  427,  6ih  ed^  cited  also  in  Zhe  dem.  Earl  of  Shrtwtikwry  v. 
WUwn^  5  B.  &  Aid.  371 ;)  Dot  dem.  Harries  v.  JIforse  (2  C.  &  M.  247 ;  8.  C,  4  Ty rwh.  186 ;) 
Baikmd  v.  Doe  dem,  Wythe  (5  M.  &  W.  688,  696,  in  Bxch.  Ch.,  reversing  the  judgment 
of  the  Court  of  Exchequer,  Doe  dem.  Wf/lhe  v.  Ruilandf  2  M.  &  W.  661 ;)  Doe  dem 
Dou^  T.  Loek,  (8  A.  &  E.  706,  736—741.) 

(h)  June  3d,  1843.    Before  Lord  Denman,  C.  J.,  Patteson,  WiUiamt,  aad  Coleridfe^  H 
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l£a8es{a)  Lord  Eldon  said  that  the  leading  criterion  was  always 
whether  reasonable  care  and  diligence  had  been  exerted  to  get  the 'best 
rent.  There  is  virtually  no  reservation  of  the  rent  here  during  the  life  of 
the  lessor.  Now  the  rent  was  to  be  reserved  <<  during  the  continuance" 
of  the  lease ;  and  the  lessor  could  not  dispense  with  this  even  for  her  own 
life ;  Elmer*s  Case^  5  Rep.  2  a ;  Lord  Mountjoy^s  Case^  5  Rep.  3  b,  6  a. 
Platt^  contra.  The  intention  of  the  party  conferring  the  power  must 
govern  its  construction ;  GoodtiUe^  lessee  of  Clarges^  v.  Funucanj  2  Doug. 
565,  573 ;  Pomery  v.  Partington,  3  T.  R.  665,  675,  Shepp.  Touch.  269, 
and  Preston's  note  (11)  there.  Now  the  restrictions  in  this  power  were 
imposed,  not  for  the  benefit  of  the  party  exercising  it,  but  to  prevent  such 
an  exercise  as  might  injure  those  in  remainder  and  reversion.  The  ohjec* 
mAnQi     ^'^QS  made  *tend  only  to  show  some  supposed  injury  to  the  lessor 

^  who  exercises  the  power.  It  is  said  that  she  cannot  enforce  the 
covenants  against  her  husband.  But,  if  the  lease  had  been  made  to  a 
stranger,  the  lessor  might  have  abstained  from  enforcing  the  remedy:  the 
remainderman  has  no  means  of  compelling  her  to  act ;  and  the  remedy  of 
the  remainderman  himself  is  not  affected.  The  tenant  for  life  is  not  bound 
to  accept  the  rent.  <<  If  a  power  be  to  a  woman  to  make  leases,  and  she 
takes  husband,  a  lease  by  the  husband  and  wife,  is  well  executed  ;"  Com. 
Dig.,  Poiar,  (C  1,)  citing  Duke  of  Buckingham  v.  Lord  Antrim,  1  Sid 
101.(6)  (<  A  feme  may  be  an  attorney  to  deliver  seisin  to  her  husband ;' 
Co.  Lit.'52  a.  In  Bro.  Abr.,  Executors^  pi.  175,  it  is  laid  down  that  an 
executrix  may  sell  to  her  husband  ;  for  which  the  Year  Book,  Pasch.  10 
H.  7,  fol.  20  A.  pi.  9,  is  cited.  The  lease  is  properly  the  act  of  the  party 
creating  the  power;  the  lessee  takes  from  him  ;  and  many  acts  are  good 
between  husband  and  wife,  acting  merely  as  instruments,  which  would  be 
invalid  in  other  cases.  <<  If  a  charter  of  feoffment  be  made  to  the  wife, 
the  husband  as  attorney  to  the  feoffor  may  make  livery  to  the  wife ;  and 
so  a  feme  covert,  that  hath  power  to  sell  land  by  will,  may  sell  the  same 
to  her  husband,  because  they  are  but  instruments  for  others,  and  the 
state  passeth  from  the  feoffor  or  devisor;*'  Co.  Lit.  187  b.  "If  cestui  que 
use  had  devised,  that  his  wife  should  sell  his  land,  and  made  her  execu* 
trix  and  died,  and  she  took  another  husband,  she  might  sell  the  land  to 
her  husband,  for  she  did  it  in  outer  droits  and  her  husband  should  be  in 
mAQQi     ^y  ^^^  devisor;"  Co.  Lit.  112  a.  Many  applications  of  the  *same 

''  principle  are  to  be  found  in  2  Sugd.  Pow.  25,  and  the  subsequent 
pages ;  and  at  p.  27  is  the  following  passage.  «<  This  doctrine,  that  the 
appointee  takes  under  the  original  deed,  is  followed  in  all  its  consequences. 
Therefore,  although  a  husband  cannot  at  common  law  convey  directly  to 
his  wife,  yet  he  may  make  an  immediate  appointment  to  her ;  because 
her  estate  arises  out  of  the  original  seisin ;  and  for  the  same  reason  a 
wife  may  appoint  immediately  to  her  husband ;  the  principle  is  something 

(a)  Montgomery  v.  Duke  o/Buedeuch^  6  Dow.  S93, 344. 

ih)  See  16  Yin.  Abr.  4S1,  tit  Powen  (A.  16,)  pi.  3, 1  Ca.  Chan.  17, 8  Salk.  S76. 
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similar  to  that  which  prevails  in  copyholds,  where  a  surrender  by  the  hu9> 
band  to  the  wife,  or  by  the  wife  to  her  husband,  is  good."  And  reference 
is  made  to  Bunting  t.  Lepingwell^  4  Rep.  29  a.  In  1  Sug.  Pow.  184  it  is 
said :  <<  Every  person  who  by  the  laws  of  England  is  capable  of  dispos 
ing  of  an  estate  actually  vested  in  himself,  may  exercise  a  power  over 
land,  or,  in  other  words,  direct  a  conveyance  of  that  land.  By  the  com 
mon  law  a  married  woman  could  not  dispose  of  her  own  estate  without  a 
fine  or  recovery,  for  which  the  statute  law  has  now  supplied  a  deed  with 
certain  formalities;  but,  simply,  as  the  instrument,  or  attorney  of  another, 
she  could  convey  an  estate  in  the  same  manner  as  her  principal,  because 
the  conveyance  was  considered  as  the  deed  of  the  principal,  and  not  of 
the  attorney,  and  her  interest  was  not  affected." 

Thesiger  in  reply.  The  intention,  upon  which  reliance  is  placed  for  the  de- 
fendant, could  not  have  been  that  the  power  of  re-entry  should  be  totally  in<« 
operative  during  the  life  of  the  tenant  for  life.  It  is  doubtful,  •where  r»^o^ 
the  power  is  coupled  with  an  interest,  whether  a  feme  covert  can  ^ 
execute  without  her  husband :  the  subject  is  discussed  in  1  Sugd.  Pow.  194, 
&c.,  6th  ed.,  and  in  1  Chance  on  Powers,  202,  &c.  [Patteson,  J.  The  con- 
sequences you  contemplate  would  equally  have  followed  if  the  widbw  had 
appointed  before  her  second  marriage,  and  then  had  married  the  ap- 
pointee.] The  question  is  whether  the  execution  of  the  power  was  valid 
at  the  time  of  execution.  Cur.  adtf,  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  question  was  on  the  validity  of  a  lease  granted  by  a  tenant  fot 
life  under  a  marriage  settlement,  to  which  the  only  objection  was  that  it 
was  granted  by  a  wife  to  her  husband ;  by  the  wid6w  of  the  settlor  to  the 
person  whom  she  married  after  the  death  of  her  fbrmer  husband,  the 
settlor. 

The  power  of  leasing  was  for  her,  by  indenture  under  her  hand  and 
seal,  to  demise  or  lease  the  premises  to  any  person  or  persons  for  twenty* 
one  years,  so  as  upon  every  such  lease  there  be  reserved  the  best  rent, 
and  so  as  none  of  the  said  leases  be  made  dispunishable  of  waste  by  any 
express  words  to  be  therein  contained  and  so  as  in  every  of  the  said  leases 
there  be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent,  and 
so  as  the  lessee  do  seal  and  deliver  a  counterpart  thereof. 

The  lessor  of  the  plaintiff,  the  remainderman  under  the  marriage  set- 
tlement, argued  that  this  lease  is  void  because  husband  and  wife,  being 
one  person  in  law,  *can  make  no  grant  to  each  other.  It  was  also  r*xo'| 
urged  that  the  restrictions  on  the  power  of  leasing  contained  in  *- 
the  marriage  settlement  could  not  be  enforced  where  the  wife  demised  to 
the  husband ;  for  she  can  neither  re-enter  and  f^ect  him  on  non-payment 
of  the  rent,  or .  breach  of  any  other  covenant^  nor  make  him  answerable 
for  waste,  nor  take  from  him  any  binding  counterpart  of  the  lease. 

There  is  no  case  in  point     For  the  defendant  we  aie  referred  to  C<l 
"Lit.  52  a,  112  a,  187  b,  and  Bro.  Abr.,  tit.  ExeoUonj  pi.  176^     One  an* 
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8wer  iq>plies  to  all  those  passages  that  appear  favourable  to  him :  the  wiie 
was  acting  in  auter  droit  in  all  the  cases  where  she  is  recognised  by  law 
as  having  power  to  act  independently  of  or  in  opposition  to  her  husband. 
TTie  Marquis  of  Antrim  v.  The  Duke  of  Buckingham^  was  also  cited  from 
1  Ca.  Chan.  17,  which  is  found  also  in  16  Vin.  Ab.  481,  Com.  Dig., 
Potar,  (C  1,)  and  3  Salk.  276  ;  which  merely  laid  down  that,  where  a 
feme  sole  reserves  a  power  of  leasing,  and  marries,  her  execution  of  that 
power  is  defective  for  no  other  reason  than  that  her  husband  joined  in 
making  the  lease.  Supposing  this  decision  sound  (which  may  be  doubted 
from  other  decisions  reported  in  the  same  page,  and  from  a  case  under  the 
head  Authority{a)  in  the  same  book)  it  certainly  adds  no  force  to  the  de- 
fendant's argument. 

But  in  this  case  recourse  was  had  to  the  principle  that,  where  a  power 
of  appointment  is  executed,  the  party  creating  the  power  is  considered  in 
law  as  the  party  conveying,  and  the  party  who  executes  merely  as  an  in* 
Btrument  in  his  hands.  We  think,  however,  that  tenant  for  life  with 
*4.^21  P^^^i*  ^o  grant  leases  is  not  in  the  ^situation  of  one  who  is  merely 
*'  empowered  to  appoint,  but  that  he  has  a  power  coupled  with  an 
bterest,  which  requires  a  bargain  between  independent  persons,  and  a 
grant  which  is  not  void  at  law.  The  conditions  annexed  to  every  leasing 
power  are  for  the  benefit  of  the  remainderman,  and  the  protection  of  his 
interest  in  the  property  when  the  life  estate  shall  have  terminated :  it  is 
enough  to  refer  for  a  statement  of  this  doctrine  to  1  Burr.  121,  122  :(6) 
and,  though  such  remainderman  has  his  remedy  on  the  covenants  of  the 
lease  when  his  estate  vests  in  possession,  it  is  manifest  that  the  protection 
may  be  lost  for  want  of  a  liability  in  the  lessee  during  the  coverture.  The 
mischief  may  be  incurable  after  a  long  enjoyment  with  complete  im- 
munity. 

We  are  therefore  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled  to 
our  judgment  Judgment  for  plaintiff 

(a)  Perhaps  Harri$  r.  Graham,  3  Yin.  Abr.  419,  iluMorc^  (B.)  pU  tt. 
ih)  Taylor  Y,  Horde. 


HUGGINS  V.  COATES. 

If  any  one  of  tbe  aectirities  for  an  annuity  be  set  aside,  the  grantee  may  recover  back 
the  parchase  oioaey  in  an  action  Tor  money  had  and  received,  for  failure  of  coa 
sideratioB.  Thoagh  it  does  not  appear  on  what  ground  the  security  was  set  aside, 
nor  whether  the  objection  to  it  affects  the  validity  of  the  annuity. 

AS}  where  a  rale  was  obtained  by  the  grantor  to  set  aside  the  warrant  of  attorney  and 
proceedings  tiMreoB,  on  grounds  some  of  which  would,  and  some  would  not,afieci 
the  validity  oC  the  aaatttty;  and  the  rule  was  made  absolute  in  terms  not  showing 
which  objectiott  prevailed;  and  no  evidence  was  given  on  the  point 

b  such  an  aetioa  the  evidence  appearing  as  above  stated,  the  statute  of  limitations 
r4ias  fros  the  tioie  whca  the  security  is  set  aside,  it  not  appearing  that-the  coasidem 
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tlon  baa  failed  before  tbat  time.  And  tbe  statute  does  not  attacb  if  tbe  seeuri^  wi)f 
set  aside  within  six  years,  thongh  six  years  have  elapsed  sioce  the  annuity  was  last 
paid. 

Assumpsit  for  money  had  and  received,  for  interest^  and  on  an  account 
stated.     Pleas :  1  Non-assumpsit,    Issue  thereon.    2.  That  the  supposed 
cause  *of  action  did  not  accrue  within  six  years  of  the  commence-     r«^<K| 
ment  of  the  suit.    Replication :  that  the  several  causes  of  action     '- 
did  accrue  within  six  years,  &c.    Issue  thereon. 

Several  other  issues  of  fact  were  taken ;  but  the  question  here  turned 
only  on  those  above  mentioned.(a) 

On  the  trial,  before  Lord  Dbnman,  C.  J.,  at  the  Middlesex  sittings 
after  Michaelmas  term,  1842,  the  plaintiflf  claimed  1500/.,  (with  interest,) 
as  having  been  paid  to  defendant  for  the  consideration  of  an  annuity  ol 
225/.,  to  be  paid  by  defendant  to  platntiflf;  which  consideration,  it  was 
alleged,  had  failed.  The  payment  of  the  1500/.  and  the  execution  of  the 
annuity  deed,  dated  13th  June,  1826,  were  proved :  but  the  memorial 
was  not  put  in.  There  was  no  proof  that  any  payment  of  the  annuity 
bad  been  made  within  six  years  of  the  commencement  of  the  action.  It 
appeared  that  among  the  securities  given  for  the  annuity  was  a  warrant  of 
attorney ;  that,  in  1842,  the  defendant  was  taken  in  execution,  at  the  suit 
of  plaintiff,  upon  a  judgment  entered  up  thereon ;  and  tbat  defendant,  on 
19th  of  April,  1842,  obtained  the  following  .rule  of  this  court. 
«  Huggins  V.  Coates, 

"Upon  reading  the  affidavit  of,"  &c.,  <<  and  the  paper  writings  thereto 
annexed,"  &c.,  it  is  ordered  that  the  plaintiff,  upon  notice,  &c.,  "shall, 
upon,"  &c.,  "show  cause  why  the  warrant  of  attorney  upon  which  judg- 
ment has  been  entered  up  in  this  action,  and  the  judgment,  and  the  testae 
turn  ca.  sa.  and  the  subsequent  proceedings,  should  not  be  set  aside ;  and 
why  the  ^defendant  should  not  be  discharged  out  of  the  custody  of  rmAOA 
the  sheriff  of  tbe  county  of  Sussex  at  the  suit  of  the  plaintiff  by  tbe  '* 
name  of,"  &c. :  "  on  the  ground,  first,  tbat  the  warrant  of  attorney  is 
given  to  secure  tbe  payment  of  an  annuity  void  by  the  annuity  act,  by 
reason  of  tbe  memorial  of  tbe  deed  of  grant  of  the  said  annuity  being 
defective  in  tbe  names  of  tbe  parties,  tbe  deed  being  described  therein  af 
•f  three  parts,  and  being  of  four  parts,  one  John  Billingsburst  being  a 
party  to  the  said  dee'd,  and  bis  name  being  omitted  in  the  said  memorial  t 
jecondly,  by  reason  of  tbe  said  warrant  of  attorney  not  baviog  been  pro^ 
perly  described  in  tbe  said  memorial,  tbe  same  being  described  as  a  war- 
lant  of  attorney  in  tbe  sum  of  3000/.,  instead  of  a  warrant  of  attorney  to 
confess  judgment  for  that  sum,  and  James  Howarth  an<i  Andrew  Freeman^ 
jnentioned  as  parties  thereto,  not  being  described  as  attorneys  of  tbe  Couit 
Af  King's  Bench,  and  it  not  being  stated  in  tbe  said  memorial  that  th$ 
nid  warrant  of  attorney  was  for  securing  payment  of  the  said  aanaitjr, 
tad  the  consideration  for  the  purchase  of  the  said  annuityj  and  bow  paid, 

(iO  8ae  ibe  ja4goMnt,  poitt  p,  489. 
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and  the  amount  of  the  said  annoity,  not  being  stated  in  the  said  warrant 
of  attorney  or  memorial  thereof:  And  also  why  the  judgment  and  subse- 
quent proceedings  should  not  be  set  aside,  and  the  said  defendant  dis> 
charged  out  of  custody  as  aforesaid,  on  the  ground  that  the  warrant  of 
attorney  is  not  properly  stamped,  and  that  the  judgment  ought  to  have 
been  revived  by  scire  facias:  And  why  the  testatum  ca.  sa.  issued  thereon 
should  not  be  set  aside,  and  the  defendant  discharged  out  of  custody  as 
aforesaid,  on  the  ground  that  the  judgment  is  In  the  matter  ofHuggins  as 
*il^^1  P'^ii^^i^)  91^^  ^^  testatum  ca.  sa.  is  issued  at  the  *suit  of  Huggins; 
-'  and  that  the  testatum  ca.  sa.  is  tested  as  having  been  issued  in 
the  year  1802 :  And  for  irregularity :  with  costs  to  be  taxed,''  &e.  <«  Upon 
the  motion,"  &c. 

The  rule  was  afterwards  made  absolute,  May  2d,  1842,  in  the  following 
terms.(a) 

<<  Upon  reading  the  rule  made  in  this  cause  on  Tuesday  the  19th  day 
of  April,  in  this  term,  the  affidavit  of,"  &c.,  <<  and  the  paper  writings 
thereto  annexed,"  &c.,  <<  and  upon  hearing,"  &c.,  (counsel  for  the  plain« 
tiff  and  defendant:)  <<It  is  ordered  that  the  warrant  of  attorney,  upon 
which  judgment  has  been  entered  up  in  this  action,  the  judgment  and 
^execution,  and  subsequent  proceedings,  be  set  aside  without  costs :  and 
that  the  said  defendant  be  discharged  out  of  the  custody  of  the  sheriff  of 
the  county  of  Sussex,  at  the  suit  of  the  plaintiff  in  the  name  of  Huggins 
And  it  is  further  ordered  that  the  defendant  shall  not  bring  any  action 
against  any  of  the  parties  concerned  in  the  execution,  including  amongsi 
others  the  said  sheriff." 

The  counsel  for  the  defendant  contended,  first,  that,  the  memorial  not 
being  put  in,  it  did  not  appear  on  what  ground  the  warrant  of  attorney  and 
proceedings  thereon  had  been  set  aside,  and  that  therefore  the  annuity 
itself  might  still  be  valid,  in  which  case  there  would  be  no  failure  of  con 
sideration :  secondly,  that,  if  the  annuity  itself  was  invalid,  the  failure  of 
consideration  existed  at  the  time  of  paying  the  money  in  1826,  and  there* 
•A^n  ^^^  ^^^  statute  of  limitations  was  a  bar.  A  verdict  *was  takeny 
^  by  direction  of  the  lord  chief  justice,  for  the  plaintiff  on  the  first 
and  second  issues,  with  leave  to  move  as  after  mentioned. 

In  Hilary  term,  1843,  Hoggins  obtained  a  rule  for  entering  a  nonsuit  on 
the  first  issue,  or  a  verdict  for  defendant  on  the  first  and  second  issues. 

Ptatt  now  showed  cause.(fr)  As  to  the  issue  on  non-assumpsit:  the 
plaintiff  has  not  the  consideration  on  which  the  money  was  advanced, 
namely,  an  annuity  secured  by,  among  other  securities,  a  warrant  of  at* 
torney.  The  warrant  of  attorney  has  been  set  aside :  and  it  is  imraa^ 
terial  that  there  may  or  may  not  be  other  securities  sufficient  to  protect  the 
annuity.  In  Cowper  v.  Godmond^  9  Bing.  748,  it  was  held  that  the  puN 
diaser  of  the  annuity  might  recover  back  the  price  upon  the  warrant  of 

(a)  See  Huggim  v.  Coatet,  1  Dowl.  P.  C.  N.  8.  887. 

(6)  Before  Lord  Denmao,  CJ.,  Paueson,  WiUiami,  and  Coleridge,  Js. 
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tttoroey  and  proceedings  thereon  being  set  aside  for  a  defect  in  the  mtf* 
jnorial,  though  the  annuity  deed  was  uncancelled.  The  earlier  case  of 
Scurfidd  V.  Chwlandj  6  East,  241,  is  to  the  same  effect.  Next,  as  to  the 
issue  on  the  statute  of  limitations.  Cowper  v.  Godmond^  9  Bing.  748,  is 
A  direct  decision  that  the  statute  begins  to  run,  not  on  the  payment  of  the 
money,  but  when  the  consideration  fails,  that  is,  when  the  security  is  in- 
yalidated,  which  here  took  place  only  in  May,  1842.  The  grantor  of  the 
security,  for  whose  benefit  the  statutory  provisions  respecting  annuities 
were  made,  may  never  elect  to  set  the  security  aside. 

Hoggins  and  Winser^  contra.  As  to  the  issue  on  non-assumpsit.  The 
rule  nisi  for  setting  aside  the  warrant  *of  attorney  specifies  many  rmA^ 
objections ;  and  the  rule  absolute  does  not  show  which  prevailed.  '- 
The  annuity  may  still  be  subsisting ;  for  many  of  the  objections  would  not 
lend  to  avoiding  the  annuity,  as  if  the  warrant  of  attorney  were  not  pro- 
perly stamped,  or  the  judgment  not  properly  revived.  In  ScurJUld  v. 
Gawlandj  6  East,  241,  the  motion  to  set  aside  the  warrant  of  attorney  was 
made  on  a  ground  vacating  the  annuity,  as  was  pointed  out  by  the  counsel 
for  the  plaintiff.  [Coleridge,  J.  But  Lord  Ellenbobough  did  not  rely 
on  that.  He  said :  ^^  The  plaintiff  contracted  for  one  entire  assurance, 
consisUng  of  several  securities :  and  be  has  a  right  to  have  that  assurance 
entire,  or  to  have  back  his  money.  The  defendant  has  taken  away  one 
of  his  securities ;  and,  therefore,  the  consideration  for  the  money  has 
iailed."]  The  memorial  was  defective,  which  vitiated  the  whole ;  Duke 
0/  BoUon  V.  Williams,  2  Ves.  jun.  138,  154;  S.  C,  4  Br.  Ca.  Ch.  297, 
310.  That  case,  and  Scurfield  v.  Gowland,  6  Elast,  241,  were  decided 
en  Stat.  17  G.  3,  c.  26,  s.  1.  Crosley  v.  JlrkiorigU,  2  T.  R.  603  ;  Saun- 
ders V.  HardingSj  5  T.  R.  9,  and  an  Anonymous  Casey  in  2  Chitt.  Rep.  p. 
94,  show  that  the  act  was  considered  to  avoid  the  whole  transaction 
wherever  the  memorial  was  defective.  But  now,  by  sect.  2  of  stat.  3  G. 
4,  c.  92,  which  seems  to  have  been  passed  wiih  a  view  to  the  decision  in 
Scurfield  v.  Gowlandj  6  East,  241,  the  particular  security  only  is  invali- 
dated, not  the  annuity  itself,  unless  there  has  been  no  enrolment  of  xhfi 
memorial  of  the  annuity  deed,  which  did  not  appear  to  be  the  case  here. 
That  distinction  seems  not  to  have  been  adverted  to  in  Cowper  v.  God- 
tfiondf  9  Bing.  748.  There,  indeed,  the  court  *relied  upon  Wa^  r^^ 
ters  V.  Mansellj  3  Taunt.  56,  where  the  action  was  held  to  lie,  '- 
though  no  direct  step  had  been  taken  to  avoid  the  security.  But  that  was 
not  necessary  to  the  decision  of  Cowper  v.  Godmond,  9  Bing.  748 :  and  it 
aiiould  seem  that  at  least  some  intention  to  resist  the  claim  for  the  annuity 
itself  should  appear.  Next,  if  the  first  issue  can  be  maintained  by  the 
plaintiff,  the  statute  of  limitations  runs  from  the  time  when  the  money  now 
claimed  was  received  by  the  defendant ;  or  at  any  rate  from  the  last  pay- 
ment of  the  annuity.  The  plaintiff,  if  he  has  no  consideration  now,  has 
bad  none  within  six  years.  In  Cowper  v.  Godmond,  9  Bing.  748,  pay- 
ments of  the  annuitv  had  been  made  within  the  ax  years ;  and  the  de- 
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ftttdant  was  held  to  have  thereby  treated  the  Miratfy  as  subsistiag'.  If 
fhe  transaction  here  was  void,  the  statute  has  run ;  if  voidable  onij,  the 
action  is  premature,  as  die  defendant  has  not  sought  to  avoid  the  annuity. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  this  vacation,  (December  9th,)  delivered  the 
judgment  of  the  court. 

This  was  an  action  to  recover  back  the  consideration  money  paid  for  an 
*  a^inuity  in  the  year  1826.  One  of  the  securities  given  was  a  warrant  of 
attorney,  on  which  judgment  was  entered  up :  but  the  warrant  and  judg^ 
ment  were  set  aside  on  motion  in  the  year  1842,  but  it  did  not  appear  on 
what  grounds.  The  defendant  pleaded,  amongst  other  things,  the  statute 
of  limitations :  but  the  verdict  was  taken  for  the  plaintiff. 

The  defendant's  counsel  contended  that  this  action  would  not  lie,  as  it 
mAoqi  ^'^  ^^^  appear  on  what  ground  the  ^warrant  of  attorney  was  set 
^  aside,  and  it  might  be  that  the  annuity  was  still  a  valid  one.  The 
tBae  of  Scurfield  v.  Gawland^  6  East,  241,  is  an  answer  to  this  argument ; 
where  it  was  expressly  held  that  the  loss  of  one  out  of  several  securities 
makes  a  failure  of  the  consideration  for  w*hieh  the  purchase  money  of  tho 
annuity  was  paid,  and  entides  the  plaintiflTto  maintain  this  action. 

Then  the  defendant's  counsel  contended  that  the  statute  of  limitationif 
was  a  bar,  inasmuch  as  the  annuity  was  void,  and  the  six  years  began  M 
run  from  the  granting  of  it  The  answer  is,  that  there  was  no  proof  that 
the  annuity  was  void.  The  ground  on  which  the  warrant  of  attorney  was 
set  aside  did  not  appear,  as  he  himself  argued ;  and  it  might  have  been  foil 
some  cause  for  which  it  was  voidable  only,  and  not  void,  and  so  the  sta  - 
mte  would  not  run  until  it  was  avoided,  viz.  not  till  1842.  It  lay  on  the^ 
defendant,  as  to  this  issue,  to  show  that  the  annuity  was  void  ab  initio,  itf 
order  to  bring  into  question  the  doctrine  laid  down  in  Cowper  v.  Oodmond^ 
9  Bing.  748.  It  is  true  that  the  fourth  plea  states  that  there  was  no  me« 
morial,  and  goes  on  to  add  that  there  was  no  demand  before  action,  smii 
the  replication  traverses  the  demand  only  ;(a)  but  this  admission  that  there 
was  no  memorial  is  available  only  as  to  that  issue,  and  cannot  be  tekear 
mto  account  as  to  the  others. 

This  rule  must  therefore  be  discharged.  Rule  discharged. 

(a)  On  this  issue,  which  it  has  not  been  thoagbt  necessary  to  set  onl  in  the  repof^ 
tM  verdict  was  for  the  defendant  • 
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•DAVID  V.  PREECE,  HOPKIN  and  HARRY.  [M40 

To  aa  action  on  a  promissory  note  defendant  pleaded  U  at  the  holder  accepted  another 
note,  with  an  additional  party,  in  satisfaction  of  the  orst  It  appeared  in  evidence 
that  this  other  note  had  been  given  and  accepted  in  satisfaction,  not  of  the  note  de* 
dated  on,  but  of  an  intermediate  note  which  had  been  given,  without  the  additional 
party,  in  satisfiiction  of  the  note  declared  o»» 

Bdd,  a  variance :  and  that  the  judge  at  Nisi  Prias  had  no  power  to  amend  the  plea  b^ 
substituting  a  description  of  the  intermediate  note. 

Debt.  The  first  count  was  on  a  promissory  note  alleged  to  have  been 
made  by  defendants,  on  1st  October,  1841,  payable  to  plaintifT,  for  20/., 
sbc  months  after  date.    The  second  count  was  on  an  account  stated. 

The  defendant  Preece  suiiered  judgment  by  default. 

Pleas  by  defendant  Hopkin : 

1.  To  the  first  count;  that  defendant  Hopkin  did  not  make  the  note. 
Issue  thereon. 

2.  To  the  second  count ;  that  defendant  Hopkin  was  never  indebted 
Issue  thereon. 

3.  To  the  whole  declaration ;  that  defendant  Hopkin  made  the  no!e,  at 
the  request  of  plaintiff  and  defendant  Preece,  only  as  surety,  for  securing 
to  plaintiff  a  debt  due  froin  defendant  Preece  only ;  and  that  the  account 
vns  stated  in  respect  of  the  sum  therein  mentioned  only  ;  and  that,  after 
the  note  had  become  due,  and  after  the  said  account  had  been  stated,  &o.| 
and  beft>re  the  commencement  of  this  suit,  to  wit  4th  April,  1842,  defend 
afil  Preece,  and  one  David  Preece  his  ftither,  together  with  defendant 
Harry,  made,  and  defendant  Preece  then  delivered  to  plaintiff,  who  then 
received,  a  certain  other  promissory  note,  whereby  defendant  Preece,  and 
ttie  said  David  Preece  his  father,  and  defendant  Harry,  promised  to  pay 
to  plaintiff  or  order  20/.^  two  months  after  date ;  which  last  mentioned 
Wfto  was  so  as  aforesaid  delivered  ta  the  plaintiff  by  the  defendant  Preece, 
aad  was  so  as  aforesaid  by  plaintiff  received,  in  full  satisfaction  and  dijh 
charge  of  all  the  said  debts  and  causes  of  action  in  *the  declara-  r*^4i 
tioB  mentioned:  verification.  Replieatioa:  that  plaintiff  did  not  ^ 
leceive  the  note  in  full  sads&ction,  &c. :  conclusiott  to  the  country.  Issue 
thereon. 

4.  To  all  the  declaration ;  after  a  similar  statement  as  to  defendant 
Hopkin  giving  the  note  as  a  surety,  and  as  to  the  account  stated  ;  thai, 
after  the  said  note  had  beeome  due  and  payable,  and  after  the  said  account 
bad  been  slated  as  in  the  declaration  mentkined,  and  before  the  coia- 
Bftewement  of  this  sttit^  to  wil  4th  April,  1842,  defendant  Preece,  and  OJOfi 
Dwrid  Preece  hia  iather,  together  with  defendant  Harry,  aaade  a  certain 
other  promissory  note,  whereby  defendant  Preece^  and  the  said  £>avid 
Pieeee  his  father,  and  Harry,  promised  to  pay  plaintiff  or  order  the  sum 
of  SO/.,  two  months  after  dale  thereof,  which  last  mentioned  promissoqr 
Bok,  being  so  made  aa  aforeaaid,  defendant  Preoee,  without  the  knonf* 
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ledge  or  consent  of  defendant  Hopkin,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit  on,  &c.,  delivered  to  plaintiff  on  account  oi 
the  debts  and  causes  of  action  in  the  declaration  mentioned,  and  whicb 
said  promissory  note  plaintiff,  having  full  notice  of  the  premises  in  this 
plea  aforesaid,  then,  to  wit  on,  &c.,  without  the  knowledge  or  consent  of 
defendant  Hopkin,  received  on  account  of  the  said  debts  and  causes  of 
action  in  the  declaration  mentioned,  and  then,  in  consideration  of  the  pre- 
mises in  this  plea  aforesaid,  agreed  with  defendant  Preece  to  give  him, 
Preece,  time  for  payment  of  all  the  said  moneys  due  to  plainliflfin  respect 
of  the  causes  of  action  in  the  declaration  mentioned,  that  is  to  say,  until 
the  said  period  of  two  months,  in  the  said  promissory  note  of  defendant 
Preece  and  of  his  father  David  Preece  and  Harry  mentioned,  should  have 
elapsed:  verification.  Replication:  that  there  was  no  such  agreement 
•J^91  *to  give  defendant  Preece  such  time,  &c.,  in  manner  and  form, 
^  &c. :  conclusion  to  the  country.  Issue  thereon. 
Pleas  by  defendant  Harry. 
'  1.  To  first  count;  that  defendant  Harry  did  not  make  the  note.  Issue 
thereon. 

2.  To  second  count;  that  defendants  did  not  promise,  &c.  Issue 
thereon. 

3.  To  first  count ;  that  the  note  was  made  for  and  in  consideration  of 
eertain  wheat,  to  wit,  &c.,  then,  to  wit  on  the  day  of  making  the  said  note, 
^Id  by  plaintiff  to  defendant  Preece,  and  there  was  not  at  any  time  any 
other  consideration  than  as  aforesaid  for  the  making  by  defendant  Harry 
of  the  note,  or  for  his  paying  the  amount  thereof  or  any  part  thereof;  and 
4hat  he  joined  in  making  the  note,  and  made  the  same,  merely  as  a  surety 
for  defendant  Preece,  and  at  his  request :  that  the  note  was,  at  the  tim6 
of  the  making  thereof  by  defendants  as  in  the  declaration  mentioned, 
inade  payable,  and  was  payable,  to  plaintiff  or  his  order :  and  that,  afler 
;the  making  thereof,  and  before  the  making  of  the  other  promissory  note 
hereinafter  mentioned,  to  wit  on,  &c.,  plaintiff  endorsed  the  first  men- 
tioned note,  to  wit  for  a  good  and  valuable  consideration,  to  certain  per- 
sons united  in  copartnership  for  the  purpose  of  carrying  on,  and  carrying 
on  by  and  under  the  name  of  The  National  Provincial  Bank  of  England, 
the  trade  and  business  of  bankers  in  England,  according  to  the  form  of 
the  statute,  &c.,  (7  G.  4,  c.  46,)  and  the  said  National  Provincial  Bank 
.of  England  then  became  and  were  the  endorsees  and  lawful  holders  of  the 
note,  and  so  remained  and  were  until  and  at  and  after  the  time  when  the 
'Said  note  became  due,  and  until  the  making  of  the  said  other  note,  and 
'mAA'ii     ^®  delivery  of  the  same  to  them,  and  the  receipt  *by  them  of  the 

^     same  in  satisfaction  as  hereinafter  is  mentioned.    That  the  note 
in  the  declaration  mentioned  was  not  paid  when  due,  and  was  disho 
noured  ;  and  thereupon  afterwards,  to  wit  10th  April,  1842,  plaintiff  and 
defendants  Harry  and  Preece,  and  one  David  Preece  the  elder,  made  thei* 
•promissory  note  in  writing,  and  thereby  promised  to  pay  to  the  said  bank 
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or  order  the  sum  of  20/.  at  a  certain  time  which  elapsed  long  since,  and 
before  the  commencement  of  this  suit :  and  plaintifi*,  and  defendants  Harry 
and  Preece,  and  the  said  David  Preece  the  elder,  then  delivered  the  last 
mentioned  note  to  the  said  bank  in  satisfaction  as  hereinafter  is  mentioned ; 
and  the  bank  then  took  and  received  and  accepted  the  same  from  plaintiff 
and  defendants  Harry  and  Preece  and  the  said  David  Preece  the  elder,  in 
satisfaction  of  the  said  first  mentioned  note,  and  all  causes  of  action  in 
leqpect  thereof.  Verification.  Replication:  That  the  bank  did  not  take, 
receive  or  accept  the  note  in  the  plea  in  that  behalf  mentioned  in  satisfac** 
tion  of  the  note  in  the  first  count  mentioned,  and  all  causes,  &c.,  in  man<« 
ner  and  form,  &c. :  conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  Glamorganshire  Spring  assizes, 
1843,  the  making  of  the  note  mentioned  in  the  declaration  was  proved  ; 
ind  it  appeared  that  it  became  due  on  4th  April,  1842,  having  been  pre- 
yiously  discounted  to  the  National  Provincial  Bank,  and  was  then  dis* 
honoured  in  their  hands.  That  plaintiff  took  the  note  up  by  a  note  dated 
29th  April,  1842,  payable  three  months  after  date,  drawn  by  defendant 
t^reece,  payable  to  defendant  Harry,  and  endorsed  by  defendant  Harry  to 
plaintiff,  and  by  plaintiff  to  the  bank.  That  *this  bill  became  due  rm  aaa 
en  2d  July,  and  was  then  dishonoured  ;  and  that  plaintiff  took  it  ^ 
ttp  by  a  bill  dated  9th  July,  1842,  drawn  by  defendant  Preece  and  hiir 
father  David  Preece,  payable  to  defendant  Harry,  endorsed  by  Harry  to 
plaintiff,  and  by  plaintiff  to  the  bank  ;  which  last  bill  the  plaintiff  paid  at 
maturity.  The  plaintiff's  counsel  objected  that  this  evidence  did  not  sup- 
port the  fourth  plea  of  Hopkin  or  the  third  plea  of  Harry.  The  counsel 
toT  the  several  defendants  proposed  to  amend  those  pleas,  by  making  them, 
conformable  to  the  evidence:  and  the  learned  judge,  after  argument,  per- 
mitted the  amendments  to  be  made,  by  substituting  pleas  describing  the 
first  renewal  by  the  bill  of  29th  April,  1842.  A  verdict  was  then  taken 
for  plaintiff  against  Hopkin  on  the  first  and  third  issues,  and  for  Hopkin 
on  the  second  and  on  the  fourth  as  amended ;  and  for  plaintiff  against 
Harry  on  the  first  issue,  and  for  Harry  on  the  second  and  on  the  third  as 
amended.     Leave  was  given  to  move  as  after  mentioned. 

JEJ.  V,  Williams^  in  Easter  term,  1843,  obtained  a  rule  to  show  cause 
why  the  verdict  for  Hopkin  on  the  fourth  plea  and  for  Harry  on  the  third 
ihould  not  be  set  aside,  and  a  verdict  on  those  pleas  entered  for  plaintiff; 
or  why  judgmant  should  not  be  entered  for  plaintiff  on  the  first  count,  non 
obstante  veredicto. 

Chilian  now  showed  cause.  This  amendment  was  within  the  power 
of  the  judge  at  nisi  prius.  The  plea  misdescribed  the  instrument,  so  that 
there  was  a  technical  variance :  but,  in  substance,  the  transaction  was  cor* 
rectly  described.  The  last  note  has  been  referred  to,  *  instead  of  rmAAK 
the  second ;  by  accepting  the  last  note  the  bank,  in  effect,  took  *■ 
Che  security  of  the  parties  to  the  original  note,  with  the  additional  security 
of  Preece  the  father :  and  it  can  make  no  diflerence  in  the  substantial 

VOL.  T.  34  Z 


445  David  v.  Preece.  M.  Y.  1843. 

effect  of  the  whole  transaction  that  this  note  was  given  for  rr.r4/:virig^  not 
the  original  note,  but  a  note  by  which  the  original  note  had  b;f;o  ^enewecf* 
[£.  K.  Williams.  The  pleas  did  not  describe  even  the  scco'jd  trT<nsaction 
correctly,  as  to  parties,  or  other  circamstances.](a)  The  rjiect  was  merelj 
that  a  fresh  party  to  the  note  was  introdaced. 

E.  V.  Williams^  contrai,  was  stopped  by  the  coort. 

Lord  DcKMAN,  C.  J.  It  is  clear  that,  by  Ais  amencTcfient,  a  transaction 
kas  been  stated  entirely  diflerent  from  that  described  in  the  plea.  The 
learned  judge,  in  my  opinion,  has  gone  too  far.  The  counsel  for  the  de- 
fendants assumes  that  the  only  substantial  question  was  whether  some 
note  or  other  was  not  given  in  substitution  for  that  declared  upon :  but 
that  is  not,  I  think,  the  defence  which  the  plea  sets  up :  the  plea  is  that 
the  particular  note  there  described  was  substituted. 

Patteson,  J.  I  am  quite  of  the  same  opinion.  The  plea  states  that  the 
note  there  described  was  given  in  satisfaction  of  the  note  mentioned  in  the 
jkelaration ;  whereas  (even  taking  the  description  as  correct^  when  ap«> 

•^^1  P'^^^  ^^  ^^^  ^^^^  note)  it  was  given  in  satisfection  of  *anothert 
^     which  had  been  substituted  for  that  in  the  declaration. 

Williams,  J.,  concurred. 

CoLERiDGK,  J.  You  are  striving,  not  merely  to  alter  tiie  description  of 
^e  note  in  the  plea,  but  to  introduce  new  matter.  It  may  be  that  the 
iltimate  practical  eflect  of  the  whole  transaction  would  be  the  same ;  but 
die  transaciion  which  did  take  place  is  quite  a  difierent  one  from  that 
described  in  the  plea.  Rule  absolute. 

« 

(a)  It  was  also  stated  that  the  plea,  as  amended,  was  not  made  consistent  with  ta* 
evidence  of  the  first  renewal :  but  on  this  the  court  did  not  decide. 
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IbQowing  case  is  published  at  die  earliest  opportaiiity,  on    [^447 

account  of  its  practical  iiapoiiance. 

MERCER  V.  WHALU 

• 

Wherever,  from  the  state  of  the  record  at  nisi  prias,  there  is  any  thing  to  be  proved  bf 
the  plaintiff,  he  is  entitled  to  begin.  The  rule  is  the  same  in  actions  of  contract  and 
in  actions  of  tort. 

In  covenant  against  an  attorney  for  disntasing  plawtiff»  an  articled  clerk,  from  his  aeS* 
vice,  defendant  pleaded  that  plaintiff,  after  the  making  of  the  articles  and  before  thf 
discharge,  conspired  and  combined  with.  J.  G.,  another  attorney,  by  the  unlawful 
means  after  mentioned  to  induce  plaintiff's  clients  to  leave  him  and  employ  J.  G.,  and 
that  plaintiff,  injmrmianee  of  the  mud  eombination^  disclosed  defendant's  professions! 
secrets  to  J.  G.,  calumniated  defendant  to  bis  clients,  6cc^  (alleging  various  other  acta 
of  misconduct  as  done  inpurguanee  of  the  oomhinaiion  g)  where'by  defendant  was  pra- 
vented  from  instructing  plaintiff  and  retaining  him  in  his  ser\  ice,  dtc. ;  and  defend- 
ant, just  before  the  discharge  of  plaintiff,  dUeovered  and  had  notice  of  the  premises,  an^ 
was  therefore  forced  to  dieeharge^  and  did,  so  soon  as  he  discovered  the  premises,  dia* 
chaiige,  plaintiff  from  his  service,  as  he  lawfully, d^  Seplication,  de  injuria.  Issua 
thereon. 

Held,  that  the  plaintiff  was  entitled  to  begin. 

Held  also,  that,  on  the  above  plea,  the  defendant  was  bound  to  show  that  he  knew  o^ 
the  misconduct  alleged  in  justification  before  he  dismissed  the  plaintiff. 

And  queere,  whether  he  ought  not  also  to  have  shown  that  the  acts  complained  of  weia 
done  in  pursuance  of  the  alleged  combination. 

CoTENAirr.  The  declaration  set  forth  articles  under  seal  by  wbick 
plaintiff  was  bound  to  defendant  (an  attorney  and  solicitor)  as  his  clerk, 
for  five  years,  and  defendant  covenanted  that  he  would,  during  the  said 
term,  instruct  plaintiff  in  the  knowledge  and  practice  of  the  law,  &c. ;  and 
plaintiff,  for  the  considerations  aforesaid,  ami  in  consideration  of  6011 
yearly  salary,  covenanted  that  he  would  (ton  thenceforth,  during  the  said 
term  of  five  years,  faithfully  and  diligently  serve  defendant  as  bis  clerk, 
keep  his  secrets,  perform  his  lawful  commands,  fcc.,  not  act  a»  an  attorney 
in  any  court  without  his  consent,  &e.,  not  cMicel,  lend  or  make  away  witk 
Us  papers,  &c.,  and  would  assist  him  i»  extending  and  increasing  his 
business,  &c. :  and  defendant,  for  the  considerarions,  covenants  and 
agreement  aforesaid,  covenanted  to  plaintiff  to  pay  him,  during  the  five 
jcttrs,  the  said  yearly  salary  of  602.  The  declaration  then  averred  that 
friaintiff  entered  the  service,  and  served  defendant  *antil  a  certain  t*am 
day»  to  wit  14th  March,  1844,  and  always  well  and  truly  ob-  ^ 
aerved  and  performed  all  things  in  the  said  articles,  &c.,  on  bis  part,  &ff.; 
tad  that,  akhough  he  was  always  ready  and  willing,  and  offered  defend* 
aat,  to  wit  oo,  &e.,  so  to  observe  and  perform,  &c.,  and  so  to  serve  ck^ 
feodant  as  sueb  clerk,  &c.,  and  to  be  taught  and  instnicted,  &c.,  until  the 
aspiration  of  the  residue  of  the  said  term,  nevertheless  defendant  would 
Ml,  during  the  said  residue,  ftc.,  teach  and  instruct  plaintiff,  &c.:  but  oft 
^hn  contrary  tkereof^  to  wit  oo,  fcc.,  wholly  refuted  ao  to  do,  ami,  against  the 
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will  an^  without  the  consent  of  plaintiflTy  discharged  him  from  the  servicei 
contrary  to  the  articles ;  by  means  whereof,  &c. 

Plea.  That,  before  the  making  of  the  articles,  defendant  had  purchased 
of  the  personal  representatives  of  R.  G.,  deceased,  the  goodwill  and  prac- 
tice of  his  business  as  an  attorney  and  solicitor,  which  he  had  carried  on 
at,  &c.,  and  which  is  the  same  practice  and  business  which  defendant 
carried  on  at  the  time  of  the  making  of  the  said  articles:  that  defendant, 
after  such  purchase,  agreed  to  take  plaintiflT,  &c.,  and  entered  into  the  said 
articles,  and  took  plaintiff  into  his  service  as  clerk,  in  manner  and  form, 
&x:. :  And  that  plaintiff,  before  the  breach  of  covenant  supposed  in  the 
declaration,  «  was  guilty  of  gross  misconduct  which  justified  that  breach, 
in  this,"  that,  after  the  making  of  the  articles,  and  before  the  discharge 
of  plaintiff,  and  before  any  breach  of  the  covenant  by  defendant,  and  whilst 
plaintiff  was  engaged  in  defendant's  service  as  his  clerk  under  the  articles, 
to  wit  on,  &c.,  (c  he  the  plaintiff  did  wickedly  and  maliciously  conspire, 
combine  and  agree  with  one  J.  G.,  who  then  was  an  attorney  and  solici- 
*iiiiQ1  ^^^^  ^"^  professional  rival  of  the  defendant,  at  the  place  ^aforesaid, 
^  and  by  the  unlawful  means  and  devices  hereinafter  mentioned,  to 
deprive  the  defendant  of  the  benefit  of  his  said  purchase,  and  to  induce 
and  procure  divers  clients  of  the  defendant  as  such  attorney  and  solicitor 
to  cease  to  employ  the  defendant  as  such  attorney  and  solicitor,  and  in- 
stead thereof  to  employ  the  said  J.  G.  as  such  attorney  and  solicitor,  and 
abo  to  induce  and  procure  divers  persons,  who  otherwise  would  have 
jemployed  the  defendant  as  such  attorney  and  solicitor,  to  employ  the  said 
J.  G.  as  such  attorney  and  solicitor  instead :  and  the  plaintiff  then,  to  wit 
on  the  day  and  year  aforesaid,  and  on  divers  o;her  days  after  the  making 
iof  the  said  articles,  and  whilst  he  was  in  the  service  of  the  defendant  as 
such  clerk,  and  before  the  supposed  discharge  and  breach  of  covenant,  in 
pursuance  of  the  said  agreement  and  combination,  wrongfully  and  unlaw- 
fully, and  with  intent  to  disclose  the  professional  secrets  of  the  defendant 
to  the  said  J.  G.,  and  to  destroy  the  confidence  of  the  defendant's  clients 
in  the  defendant,"  &c.,  «  and  to  injure  and  ruin  the  defendant  in  his  said 
business  as  an  attorney  and  solicitor,  in  the  absence  of  the  defendant  and 
without  his  consent  or  knowledge,  did  introduce  into  the  private  office  of 
the  defendant,  wherein  he  carried  on  his  business  as  such  attorney  and 
solicitor  as  aforesaid,  the  said  J.  G.,  then  being  an  attorney  residinp^  and 
practising  at,"  &c.,  "  aforesaid,  and  who  had  no  right  to  be  in  bis  said 
private  office  or  to  be  informed  of  the  business  of  the  defendant,  but  on  the 
contrary  was  a  professional  rival  of  the  defendant ;  and  the  plaintiff  did 
then  on  the  occasions  aforesaid,  with  the  like  intent  as  aforesaid,  com* 
inunicate  and  betray  to  the  said  J.  G.  divers  professional  secrets  of  the 
•1501  ^^^^^^^°^  B°d  divers  matters  and  ^things  relating  to  the  client 
^  and  business  of  the  defendant,  which  it  was  the  duty  of  the  d^ 
fendant  as  such  attorney  and  solicitor  as  aforesaid,  and  the  plaintiff  as  such 
articled  clerk  as  aforesaidi  to  keep  secreti"  &6.    The  plea  imputed  varioos 
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other  acts  of  misconduct  to  tbe  plaintiflT,  as  disclosing  the  defendant'f 
professional  correspondence,  and  other  documents,  &c.,  to  J.  G. ;  ca« 
lumniating  defendant  to  clients  in  respect  of  his  business ;  absenting  him- 
self and  neglecting  the  business ;  drawing  and  engrossing  deeds,  &c.,  at 
an  agent  on  behalf  of  other  persons  than  defendant,  without  his  consent; 
causing  professional  documents  in  defendant's  oflSce  to  be  copied  without 
his  consent,  and  allowing  J.  G.  to  use  the  copies,  &c.,  he  being  an  at* 
tomey,  &c. ;  lending  professional  documents  to  J.  G.  without  defendant's 
knowledge  and  against  his  will ;  fraudulently  inducing  clients  to  transfer 
their  business  to  J.  G. ;  and  doing  business  for  clients  of  defendant  as  his 
clerk,  and  not  entering  it  in  defendant's  books.  Most  of  these  acts  were 
stated  to  have  been  done  in  pursuance  of  the  said  combination,  &c.  And 
it  was  finally  alleged  that  defendant,  if  he  had  kept  plaintiff  in  his  service, 
would,  by  reason  of  plaintiff's  delinquency  and  unfitness,  have  been  ruined 
in  his  business :  <<  Whereby  the  said  defendant  was  prevented  from  teach* 
ing  and  instructing  the  plaintiff  and  retaining  him  in  his  service  as  clerk 
according  to  the  said  covenant,  as  he  otherwise  might  have  done  and  was 
ready  and  willing  to  do,  and  then  (a)  and  the  defendant  just  before  the 
supposed  discbarge  and  breach  of  covenant,  to  wit  on  the  14ih  day  of 
March  a.  d.  1844,  discovered  and  had  notice  of  the  premises  in  this  plea 
mentioned,  *and  was  therefore  then  forced  and  compelled  to,  and  r« 4 e| 
did,  so  soon  as  he  discovered  the  premises,  dismiss  and  discharge  *- 
the  said  plaintiff  from  his  service,  and  from  being  such  clerk  as  aforesaid, 
and  committed  the  supposed  breach  of  covenant  in  the  declaration  alleged 
as  in  the  said  declaration  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid . "    Verification . 

Replication.  That,  although  true  it  is,  &c.,  (admitting  the  introductory 
statements  of  the  plea  as  far  as  the  defendant's  taking  the  plaintiff  into 
his  service ;)  nevertheless  defendant  of  his  own  wrong,  and  without  the 
residue  of  the  cause,  &c.,  broke  this  said  covenant,  in  manner  and  form, 
&c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Demman,  C.  J.,  at  the  Derbyshire  Summei 
assizes,  1844,  a  question  arose  as  to  the  right  to  begin  ;  and  his  lordship 
ruled  that  the  plaintiff  had  that  right,  since  it  lay  on  him  to  prove  some 
damage.  The  plaintiff  called  Joseph  Gratton :  the  defendant's  counsel 
eross*examined  him  as  to  the  alleged  acts  of  misconduct  on  the  part  of 
tbe  plaintiff,  and  called  no  witnesses.  The  lord  chief  justice,  in  sum- 
ming up,  left  it  to  the  jury  to  say  whether  any  of  the  acts  were  proved, 
and  were  such  breaches  of  duty  as  to  warrant  dismissing  the  plaintiff:  and 
he  further  told  them  that  it  ought  to  have  been  proved,  in  support  of  the 
plea,  tfiat  the  defendant,  at  the  time  of  the  dismissal,  had  notice  of  the 
matters  charged  against  tbe  plaintiff.  Verdict  for  plaintiff;  damages  300L 

WkiUhursty  in  Michaelmas  term,  1844,  obtained  a  rule  nisi  for  a  new 
trial  on  the  grounds  of  misdirection,  and  of  an  improper  ruling  on  tbe 

(a)  80  on  the  nisi  prius  record. 
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^A!i9i     ^^^  ^^  begiD)  ^and  that  the  verdict  was  agabst  die  weig^  ot 

^  evidence.(a)  In  Easter  term,  1845,(&) 
HiU  and  Humfrey  showed  cause.  This  court  has  intimated  that  k 
will  not  grant  a  new  trial  merely  because  it  diflers  in  opinion  from  the 
judge  at  nisi  prius  as  to  the  right  to  begin ;  Burrell  v.  J{%cholson^  1  M. 
&  Rob.  304 ;  Bird  v.  Higginsonj  2  A.  &  £.  160.  In  Huckman  v.  Femk^ 
S  M.  &  W.  505,  this  doctrine  seems  to  have  been  questioned  ;  but  the 
judge's  ruling  on  the  trial  was  supported.  At  all  events  there  is  no 
authority  for  granting  a  new  trial  on  this  ground  unless  the  judge  has 
thrown  the  onus  of  proof  on  the  wrong  party,  he  objecting.  The  princi- 
ple generally  recognised  has  been  that,  if  the  plaintiff  must,  in  order  to 
obtain  a  verdict  not  merely  nominal,  give  some  evidence,  it  lies  on  him  to 
begin.  [Lord  Denm.am,C.  J.  The  case  I  have  always  gone  upon  is  Curiu 
Y.  Wheeler  J  Moo.  &  M.  493,  where  Lord  Tentehden  held  that,  when  the 
xecord  <<  presents  an  issue  the  affirmative  of  which  is  on  the  plaintiff,  and 
^n  proof  of  which  he  would  be  entitled  to  a  verdict,"  the  plaintiff  is  to 
begin.]  In  Wood  v.  Morewoodj  3  Q.  B.  440,  note,(c)  the  action  was  for 
getting  coals  under  the  plaintiff's  land  ;  and,  the  defendant  setting  up  a 
right,  Parke,  B.,  held  that  he  ought  to  begin  ;  yet  it  was  clear,  in  the 
course  of  the  trial,  that  the  real  question  was  the  amount  of  damages, 
and  that  the  right  had  been  alleged  merely  that  the  defendant  might  begin. 
M^*^!     ^^1^^  ^judges  have  held  that,  if  there  were  any  unascertained 

-'  damages,  the  plaintiff  should  begin :  others,  that  that  is  so  only 
where  the  unascertained  damages  are  the  substantial  matter  in  dispute,  as 
in  Hoggett  v.  Oxley^  2  M.  &  Rob.  251,  and  not  if  the  real  object  is  to  try 
a  right,  as  in  Burrell  v.  Jficholson^  1  M.  &  Rob.  304.  Others  have 
considered  the  test  to  be  whether  the  plaintiff  would  have  a  verdict, 
though  for  nominal  damages  only,  if  no  evidence  were  given  on  either 
8ide.(c^)  An  exception  to  the  rule,  that  the  party  on  whom  an  affirma- 
tive lies  shall  begin,  was  agreed  upon  by  the  judges  with  respect  to  ac- 
tions of  slander  and  libel,  and  some  others ;  Carter  v.  Jones j  1  M.  &  Rot;* 
281 ;  S.  C,  6  Car.  &  P.  64,(e)  (where  the  statement  of  Tindal,  C.  J.,  is 
differently  reported  in  Moody  and  Robinson  and  Carrington  and  Paine:) and 
the  resolution  promulgated  in  that  case  was  explained  shortly  afterwards 
by  Lord  Denman,  C.  J.,  in  Burrell  v.  Jfkholson^  1  M.  &  Rob.  304.  The 
rule  ought  to  be  settled  without  reference  to  any  supposed  advantage 
in  beginning;  the  existence  of  which  advantage  is,  strictly,  not  con- 
sistent with  justice.  [Wightmam,  J.  I  always  thoughts  safe  rule  was 
that,  even  if  the  affirmative  lay  on  the  defendant,  still,  if  the  plaiDtiff 
would,  have  to  give  some  evidence  in  case  the  defendant  failed  in  his 

(a)  The  court,  on  motion  bj  the  plaintifT,  ordered  that  the  case  should  not  be  Mi 
down  in  the  new  trial  paper.  ^ 

(d)  April  2Sth.    Before  Lord  Denman,  C.  J ^  Paueson,  WiUiams,  and  Wighimao,  Js* 
(c)  Bat  not  on  this  point. 

id)  See  Ridgway  v.  ftodonft,  !2  HC.  &  Rob.  317;  BtmJUId  y.  SmUh,^  M.  A  Rob.  fit! ' 

(e)  See  p.  iCS,  post 
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proof,  the  plaintifi*  ought  to  begin.  Pattesok,  J.  I  have  been  inclined 
to  hold,  as  much  as  I  could,  that  the  party  on  whom  the  issue  lay  should 
begin.  In  some  cases  it  must  be  so ;  as  if  the  only  plea  is  a  release  by 
deed,  and  the  replication  is  non  est  factum.  Liord  Denman,  C.  J.  A 
case  which  I  have  felt  severely  pressed  by,  though  I  have  twice  acted  in 
contradiction  *to  it  during  the  last  assizes,  is  Stanton  v.  Paton^  1  rm av^a 
Car.  &  Kir.  148,  where,  to  a  declaration  for  breach  of  promise  of  ^ 
marriage,  the  defendant  pleaded  that  before  the  alleged  breach  the  parties 
had,  by  agreement,  released  each  other  from  their  promises ;  the  replica- 
tion traversed  the  agreement ;  and  Lord  Abimger,  after  consulting  my 
brother  Patteson,  ruled  that  the  defendants  should  begin.]  That  case 
seems  contrary  to  principle;  though  there  are  authorities  for  as  well 
as  against  the  decision.  Rowland  v.  Bemes^  1  Car.  &  Kir.  46,  agrees 
with  it. 

Then  as  to  the  misdirection.  [Lord  Denman,  C.  J.  I  put  it  to  the 
jury  to  say  whether  any  of  the  acts  alleged  in  the  plea  were  proved  ;  and, 
if  they  were,  whether  they  warranted  the  dismissal.  Patteson,  J.  I 
think  that  was  leaving  it  too  favourably  for  the  defendant]  And,  to  sup- 
port this  plea,  it  was  necessary,  as  the  lord  chief  justice  observed,  to 
show  that  the  defendant  knew  of  the  alleged  misconduct  at  the  time  of  the 
dismissal. 

Whitehurstj  Waddington  and  Mellor^  contra.  The  pioposition,  that 
the  court  will  not  interfere  if  the  judge  at  nisi  prius  has  allowed  the 
wrong  party  to  begin,  is  not  borne  out  by  Burrell  v.  JVicholsouj  1  M.  & 
Rob.  304,  or  Bird  v.  Higginson^  2  A.  &  £.  160,  and  the  ruling  in  those 
cases  did  not  warrant  interference ;  a  contrary  doctrine  is  laid  down  in 
Oichnan  v.  Femie,  3  M.  &  W.  505,  and  in  MUls  v.  Barber,  1  M.  &  W. 
425;  S.  C,  Tyr.  &  G.83o;  Lewis  y.  Lady  Parker,  A  A.  &  £.  838;  JSedeA 
V.  Russellj  Ry.  &  M.  293,  and  Bonfield  v.  Smith,  2  M.  &  Rob.  519, 
the  decision  at  nisi  prius  as  to  beginning  was  ^evidently  con-  fa^fva 
sidered  open  to  revision.  As  to  the  right  itself;  ever  since  the  ^ 
decisions  in  Cooper  v.  Wakley,  Moo.  &  M.  248,  and  Cotton  v.  James,  Moo. 
&  M.  273,  it  has  been  received  as  the  general  rule,  that  he  who  had  the 
affirmative  of  the  issue  to  sustain  is  entitled  to  begin ;  Pearson  v.  Coles, 
1  M.  &.  Rob  206,  is  an  instance ;  and  in  Cotton  v.  James,  Moo.  &  M. 
273,  Lord  Tentebden,  expressly  states  the  law  to  be  so  established.  The 
rule  cannot  be  that,  if  the  plaintiiT  must  give  some  evidence  in  order  to 
succeed,  he  is  entitled  to  begin.  [Patteson,  J.  I  have  always  thought 
the  general  rule  to  be,  that,  if  on  the  defendant's  proof  failing  the  verdict 
might  directly  be  given  for  the  plaintiff,  as  would  be  the  case  where  the 
damages  were  fixed,  or  merely  nominal,  the  defendant  should  begin.]  It 
would  be  difficult  to  say,  even  in  actions  to  try  a  right,  whether  the 
damages  were  nominal  or  otherYrise.  In  an  action  for  cutting  down  a 
post  some  question  might  arise  as  to  damages.  [Lord  Denman,  C.  J, 
The  judge  takes  upon  him  to  say  whether  the  plaintiff  really  proceeds  for 
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damages,  or  whether  a  right  only  is  in  question ;  though  the  plaintiflT  may 
dissent  from  the  judge's  statement  if  he  pleases.]  The  rule  appears,  in 
Che  late  cases,  to  have  heen  generally  laid  down,  without  reference  to  the 
question  as  to  damages,  that  the  party  on  whom  the  proof  of  an  issue 
lies  shall  begin.  In  Cotton  y.  Jame$y  Moo.  &  M.  273,  the  defendant  began, 
though  the  damages  were  not  fixed.  On  the  same  view  of  the  law  the 
defendant  was  allowed  to  begin  in  Pole  v,  Rogers,  2  M.  &  Rob.  287. 
[Patteson,  J.  There  the  amount  of  claim  was  fixed.]  In  Reeve  v.  Under^ 
kiU,  1  M.  &  Rob.  440,  and  Wootton  v.  Barton  1  M.  &  Rob.  518,  the  de* 
« ._,     fendants  *began,  because  the  onus  probandi  lay  in  the  first  instance 

^  on  them,  though  the  damages  were  unliquidated.  The  same  obser* 
vation  seems  applicable  to  Wood  r.  Morewood.{a)  Lord  Abinger's  ruling 
in  Stanton  v.  Paton^  Car.  &  Kir.  148,  is  a  strong  authority  for  the  defend* 
ant.  The  only  rule  consistent  with  principle  is,  that  that  party  shall  begin 
who  is  bound  by  the  state  of  the  record  to  begin  ;  that  is,  to  open  the  case 
by  evidence.  The  resolution  of  the  judges  reported  in  Carter  v.  Janei^ 
1  M.  &  Rob.  281 ;  S.  C,  6  Car.  &  P.  64,(6)  appears  to  have  been  a  viola-' 
tion  of  principle,  but  to  have  been  adopted  for  convenience,  and  to  pre- 
vent hardship  in  the  particular  cases  specified.  [Lord  Denman,  C.  J. 
The  judges  who  there  overruled  the  decision  in  Cooper  v.  Wakley,  Moo. 
&  M.  248,  did  so,  not  because  it  created  a  hardship,  but  because  they 
thought  it  was  against  law.]  It  does  not  appear,  then,  why  the  resolution 
was  confined  to  particular  injuries.  [Lord  Denman,  C.  J.  Because  the 
contrary  had  been  ruled  only  with  respect  to  such  injuries.] 

As  to  the  misdirection,  the  plea  alleged  numerous  acts  of  misconduct; 
and  the  question  whether  any  of  them  was  proved,  and  amounted  to  a 
justification,  was  left  to  the  jury  too  generally.  It  involved  roHtter  of 
law,  which  should  have  been  explained  more  particularly,  and  with  refer- 
ence to  the  individual  charges.  And,  if  the  judge  did  not  state  what  par 
ticular  acts  would  aflbrd  a  justification  in  law,  he  should  have  desired  the 
jury  to  say  what  acts  they  found  to  be  proved.  But  it  may  be  admitted 
that  this  would  have  been  difficult  in  so  multifarious  3  plea.  [Patte- 
son, J.  All  the  things  alleged  to  have  been  done,  except  two  or  three 
•dft7l     *^''*^ch  do  not  seem  to  have  been  proved,  are  referred  to  the  con- 

-'  spiracy.  If  the  jury  did  not  believe  that  there  was  a  conspiracy^ 
what  became  of  your  plea  ?]  The  acts  themselves,  without  conspiracy, 
were  sufficient ;  and  the  conspiracy  may  be  laid  out  of  the  case,  as  tho 
riot  was  in  Cohen  r.  Huskisson,  2  M.  &  W.  477.  [Patteson,  J.  I  think 
not,  the  acts  being  laid  as  they  are  in  this  plea.]  As  to  the  knowledge  ot 
the  plaintifi^'s  misconduct ;  it  is  sufficient  that  the  acts  really  took  place 
before  the  dismissal.  [Lord  Denman,  C.  J.  The  defendant  pleads  thai 
he  discovered  and  had  notice  of  the  misconduct  just  before  the  dischargey 
and  was  therefore  forced  and  compelled  to,  and  did,  so  soon  as  he  dia^ 
covered  the  premises,  dismiss  and  discharge  the  plaintiff.     Those  allega* 

(a)  See  3  Q.  B.  440,  note.  (6)  See  p,  463,  posL 
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tions  are  not  material.  If  a  good  ground  for  discbarge  etists,  it  is  not 
necessary  that  the  master  should  state  it,  or  even  know  it  at  the  time  nf 
discharging ;  Sidgway  v.  !%€  Hungerford  Market  Company^  3  A.  &  E« 
171 ;  Baillie  y.  Kell^  4  New  Ca.  638.  'Fhe  case  is  like  that  of  an  officer 
arresting  under  a  bad  warrant  but  having  a  good  one  in  his  possession ; 
Groenvelt  v.  BurweH^  1  Ld.  Ray.  454 ;  or  seizing  goods  for  an  alleged 
cause  which  is  insufficient,  but  having  at  the  time  a  good  justificatioA 
under  legal  process ;  Crowther  v.  Ramsbottom^  7  T.  R.  654.  [Lord  Dek- 
UAJXj  C.  J.  I  have  always  thought,  in  the  case  of  (he  servant,  that  th€ 
existence  of  the  real  cause,  which  he  knew,  laid  him  under  a  sort  of  per* 
sonal  disability  to  allege  that  he  was  dismissed  for  another  cause  which 
was  insufficient.  But,  where  the  master  alleges  a  wrong  cause,  and  hif 
own  knowledge  of  it,  as  the  ground  of  a  plea,  the  case  roiy  be  difierenl.] 
The  substance  of  the  *plea  is  that  the  plaintifT  has  been  guilty  of  r«^eo 
the  act ;  the  rest  is  surplusage.  The  «  residue  of  the  cause,^'  '* 
put  in  issue  by  the  replication,  is  so  much  of  the  facts  as  is  correctly 
alleged.  It  is  sufficient  that  part  of  the  justification  pleaded  was  proved, 
if  that  part  amounts  to  a  defence ;  Morrish  v.  Murrey j  13  M.  &  W.  52, 
57,  per  Au>er8on,  B.  (^Humfrey  cited  Cussans  v.  Skinner j  11  M.  &  W. 
161.)  The  point  as  to  knowledge  of  the  cause  of  dismissal  does  not  seem 
to  have  been  argued  there.  Cur.  adv.  vuU. 

Lord  Denbcan,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  natural  course  would  seem  to  be  that  the  plaintiff  should  bring  Us 
own  cause  of  complaint  before  the  court  and  jury,  in  every  case  where  he 
has  any  thing  to  prove  either  as  to  the  facts  necessary  for  his  obtaining  i 
verdict,  or  as  to  the  amount  of  damage  to  which  be  conceives  the  proof 
of  such  facts  may  entitle  him. 

The  law,  however,  has  by  some  been  supposed  to  differ  from  this 
course,  and  to  require  that  the  defendant,  by  admitting  the  cause  of 
action  stated  on  the  record,  and  pleading  only  some  affirmative  fact  which 
if  proved  will  defeat  the  plaintiff's  action,  may  entitle  himself  to  open  the 
proceeding  at  the  trial,  anticipating  the  plaintiff's  statement  of  his  injury, 
disparaging  him  and  bis  ground  of  complaint,  offering  or  iK)t  offering,  at 
bis  own  option,  any  proof  of  his  defensive  allegation,  and,  if  he  offers  that 
proof,  adapting  it,  not  to  plaintiff's  case  as  established,  but  to  that  which 
be  chooses  to  represent  that  the  plaintiff's  case  will>  be. 

*It  appears  expedient  that  the  plaintiff  should*  begin,  in  order  rmAM 
that  the  judge,  the  jury,  and  the  defendant  himsell^  should  know  '- 
precisely  how  the  claim  is  shaped.  This  dischMure  may  convince  the  de- 
fendant that  the  defence  which  he  has  pleaded  cannot  be  established.  Oa 
hiearing  the  extent  of  the  demand,  the  defendant  may  be  induced  at  once 
to  submit  to  it  rather  than  persevere.  Thus  the  affair  reaches  its  natural 
and  best  conclusion.  If  this  does  not  occur,  the  plaintiff,  by  bringing 
forward  his  case,  points  his  attention  to  the  proper  object  of  the  trial,  and 
enables  the  defendant  to  meet  it  with  a  full  understanding  of  its  nature 

VOL.  y.  35 
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and  character.  If  it  were  a  presumption  of  law  or  if  experience  prored 
that  the  plaintiff's  evidence  must  always  occupy  many  hours,  and  that  the 
defendant's  could  not  last  more  than  as  many  minutes,  some  advantage 
would  be  secured  by  postponing  the  plaintiff's  case  to  that  of  the  defend- 
ant. But,  first,  the  direct  contrary  in  boih  instances  may  be  tnie ;  and, 
secondly,  the  time  would  only  be  saved  by  stopping  the  cause  for  the 
purpose  of  taking  the  verdict  at  the  close  of  the  defendant's  proofs,  if  that 
verdict  were  in  favour  of  the  defendant.  This  has  never  been  done  or 
proposed :  if  it  were  suggested,  the  jury  would  be  likely  to  say,  on  most 
occasions,  that  they  could  not  form  a  satisfactory  opinion  on  the  effect  of 
the  defendant's  proofs  till  they  had  heard  the  grievance  on  which  the 
plaintiflf  founds  his  action.  In  no  other  case  can  any  practical  advantage 
be  suggested  as  arising  from  this  method  of  proceeding.  Of  the  disad* 
vantages  that  may  result  from  it,  one  is  the  strong  temptation  to  a  defend- 
ant to  abuse  the  privilege.  If  he  well  knows  that  the  case  can  be  proved 
against  him,  there  may  be  skilful  management  in  confessing  it  by  his  plea, 
micfx-i     And  ^affirming  something  by  way  of  defence  which  he  knows  to 

^  be  untrue,  for  the  mere  purpose  of  beginning.  Take  one  or  two 
cases.'  Trespass:  plea;  leave  and  license:  the  plaintiff  wishes  to  show 
that  extensive  damage  has  been  done  to  his  property  for  the  purpose  of 
wilful  oppression.  But  the  defendant  af&rms,  and  must  begin.  It  is  ob- 
viously necessary  for  him  to  state  some  case  for  the  plaintiff,  to  show  that 
the  supposed  license  applies  to  it.  He  brings  evidence  to  prove  a  license. 
"When  the  plaintiff's  turn  comes,  he  clearly  shows  that  the  license  set  up 
cannot  apply  to  the  trespass  complained  of.  The  real  trial  now  com- 
mences ;  and  the  whole  time  given  to  the  defendant's  statement  and  evi- 
dence in  support  of  his  aiEnnation  has  been  thrown  away.  Action  for 
criminal  conversation :  plea  ;  that  the  plaintiff  had  deserted  his  wife :  so 
the  defendant  is  to  begin,  and  possess  the  jury  with  an  affecting  detail  of 
cruelty  and  infidelity.  He  purchases  this  right  only  by  admitting  his 
adulterous  intercourse,  an  admission  which  would  seem  to  supply  no  very 
good  reason  for  conferring  any  advantage  upon  him.  He  makes  his 
attempt  by  calling  some  evidence :  whether  he  fails  or  succeeds  cannot  be 
known  till  the  whole  case  is  closed ;  but  the  plaintiff  brings  forward  his 
own  complaint,  the  defendant's  conduct,  the  extent  of  his  injury,  the  just 
amount  of  damages,  with  the  disadvantage  of  first  struggling  against  the 
heavy  charge  with  which  he  is  loaded.  Possibly  the  defendant  makes  no 
Buch  attempt ;  but  his  affirmation  on  the  record  gives  him  the  right  to  in- 
troduce the  plaintiff's  case  by  stating  his  infamy  without  proof,  and  by 
proving  every  circumstance  of  disparagement  and  degradation  short  of 
the  fact  which  he  has  pleaded. 
^^.  1         *'^  ^  ^^^  wonderful  that  little  authority  should  be  found  on  this 

^  point.  Very  few  nisi  prius  cases  were  formerly  reported.  What 
is  called  the  right  to  begin  was  in  many  instances  rather  a  burden  than  a 
benefit ;  and  a  general  opinion  prevailed  that  the  course  adopted  by  the 
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presiding  judge  at  the  trial  M'as  not  subject  to  reyision  in  any  other  court 
But  I  can  speak  of  my  own  impression  arising  from  attendance  at  nisi 
prius  as  a  barrister  near  thirty  years,  and  corresponding,  as  fiir  as  I  have 
observed,  with  the  general  opinion  of  the  bar.  I  never  doubted  that  the 
plaintiff  was  privileged  and  required  to  begin,  whenever  any  thing  was  to 
be  proved  by  him.  The  simplicity  and  easy  application  of  this  mode  of 
practice  would  recommend  it  to  adoption  if  the  question  w*ere  new,  and 
would  raise  a  great  probability  that  the  common  sense  of  old  times  had 
sanctioned  it  as  a  part  of  our  system.  It  frequently  occurred  that,  in  an 
action  of  trespass,  with  plea  of  justification  under  a  right,  the  defendant 
claimed  to  begin.  He  said :  « I  admit  the  trespass ;  and  the  burden  of 
proving  the  defence  rests  on  me."  The  answer  constantly  given  was: 
« I  the  plaintiff  have  the  right  to  begin,  because  I  go  for  substantial 
damages.  I  claim  to  disprove  your  right  in  the  first  place,  if  I  think  pro- 
per, but  at  all  events  to  possess  the  jury  of  the  extent  of  the  mischief  you 
have  done  me."  On  such  occasions  the  judge  took  upon  himself  to  de- 
cide whether  the  plaintiff  really  went  for  substantial  damages.  If  he  did, 
it  was  always  assumed  that  he  must  begin.  The  judge  perhaps  decided 
this  matter  without  very  adequate  materials ;  but  he  would  not*  have 
thought  of  doing  so  at  all  if  the  right  depended  on  the  issue  as  it  appeared 
on  the  record. 

•I  am  well  aware  of  the  decision  in  Cooper  v.  WakUy^  Moo.  &  vmAao 
M.  248.  In  an  action  for  a  libel  on  a  surgeon,  charging  want  of  ^ 
skill  in  an  operation,  the  defendant  justified,  pleaded  the  tnith  of  his 
charge,  and  contended  that,  as  the  sole  issue  was  affirmative,  he  had  the 
right  to  begin  by  proving  it.  Lord  Tentebden  doubted,  and,  afier  con- 
sulting two  other  judges  then  sitting  in  an  adjoining  court  (Bayley  and 
LiTTLEDALE,  Js.,)  determined  in  the  defendant's  favour.  No  three  judges 
who  ever  sat  together  in  Westminster  Hall  have  commanded  more  respect 
fhan  these.  Yet  an  appeal  may  be  made  to  all  who  were  then  practising 
at  the  bar,  whether  the  decision  was  not  universally  felt  to  be  wrong,  both 
as  against  principle  and  as  an  innovation. 

Soon  after  I  wa»  raised  to  the  bench,  this  ruling  became  the  subject  of 
discussion  among  the  judges.  Many  of  them  attended  at  my  house  to 
consider  of  it;  and  the  following  short  resolution  was  drawn  up  and 
signed  by  those  present,  and  afterwards  adopted  by  Lord  Lyndhurst,  C.  B., 
Bayley,  B.,  Taunton,  J.,  and  myself.  (<In  actions  for  libel,  slander, 
and  injuries  to  the  person,  the  plaintiff  shall  begin,  although  the  affirma* 
tive  issue  is  on  defendant. "(a)  I  possess  this  document  signed  with  the 
bitials  of  the  present  chief  justice  of  the  common  pleas,  of  Sir  J.  B.  Bo* 
fiAiiQUET  and  of  the  late  Mr.  Justice  Park,  Littledale,  and  Gaselee,  Js., 

(a)  Homfrey,  in  showing  caase  in  the  present  case,  referred  to  a  statement  made  bjr 
Piarke,  B^  as  to  this  resolution,  on  the  motion  in  Gtack  ?.  Ingttttf  then  standing  in  the 
jMw  nial  paper  in  the  Bxcbeqnar. 
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BoLLAirii  and  GimKfe^,  Bs.  Among  the  judges  t^ho  adhered  to  ffiis  re* 
Hadtation  of  the  decimou  ih  Cooper  v.  TToA^,  Moo.  fc  M.  248,  -were  'Ate 
^Aii'^l  *^^^  whom  f  have  named  as  assessors  to  Lord  T£Nter0en  trtren 
^  that  decision  was  made.  His  ^mn  opinion  on  the  principle 
Hiay  be  gathered  from  What  lie  said  in  Cditcn  r.  Jttmes^  Moo.  &  M. 
273.  If  ever  a  decision  was  overruled  on  great  deliberation  and  by  an 
undevtating  practice  afterwards,  it  is  that  in  Cooper  v.  Wakky^  Moo. 
k  M.  248. 

An  ingeniotts  argument  was*used  at  thel)ar9  thiat  this  resolution  did  not 
declare  the  law  as  the  judges  understood  it,  but  merely  enadted  a  new 
practice  which  they  thought  more  convenient  than  the  old.  But  I  cannot 
think  this  explanation  admissible.  The  judges  have  never  assumed  the 
right  of  sacrificing  the  law  to  their  sense  of  convenience.  The  balance 
of  convenience  might  have  some  efTect  on  their  minds  as  an  argument  1o 
^how  how  the  rule  of  practice  was ;  but  their  duty  was  limited  to  a  de> 
olaration  of  that  rule,  which  they  never  would  have  promulgated  if  they 
had  not  believed  it  to  be  the  lew.  The  rule  of  practice  thus  declared  is 
<M>nfined  to  the  case  then  under  consideration,  wisely  avoiding  any  mat- 
ters not  then  before  the  judges.  Contented  with  the  correction  of  what 
Was  thought  a  grievous  mistake,  they  excluded  from  their  consideration 
every  other  point,  and  left  the  practice  on  actions  of  contract  in  its  former 
state. 

How  then  did  that  practice  stand?  Taking  it  now  to  be  established  an 
k  has  just  been  described  in  cases  of  tort,  the  first  question  seems  to  be, 
why  any  difference  should  exist  between  the  two  classes  ?  There  is  the 
same  general  reason;  the  propriety  of  first  hearing  from  the  plaintiflf  the 
mARA-y  >)&ture  of  his  complaint,  and  his  estimate  *of  the  damage  sustained. 
^  There  is  often  the  same  question  to  be  tried  in  assumpsit  or  cove* 
nant  as  in  libel,  slander  or  injuries  to  the  person.  Action  for  breach  of 
promise  to  marry :  plea ;  defendant  broke  his  promise  because  plaintiff 
was  guilty  of  fornication.  Can  any  reason  be  assigned  for  allowing  the 
defendant  to  begin  in  this  case  rather  than  when  he  pleaded  the  same 
facts  as  a  justification  in  libel  or  slander?  The  very  case  now  before  us 
k  an  example.  Covenant  by  an  attorney's  clerk  for  improperly  dismissing 
htm :  plea ;  he  was  guilty  of  misconduct  in  the  service.  On  what  prin- 
eiple  can  it  be  tight  for  the  plaintiff  to1>egin  if  the  same  plea  were  pleaded 
9&  a  justification  for  libel  or  slander,  and  to  follow  the  defendant  when  die 
V«ry  same  facts  are  made  the  excuse  for  breach  of  covenant?  Suppose! 
{^lea  that  (he  contract  was  rescinded,  to  an  action  for  breach  of  marriag^ 
promise :  according  to  the  present  argument,  the  prodf  of  rescission  most 
precede  the  proof  of  contract.  The  record,  in  duly  stating  such  a  con- 
tract, gives  no  information  as  to  the  real  understanding  between  the  parties 
There  is  probably  a  correspondence ;  the  lettera  which  the  defendaitf 
selects  as  rescinding  may  appear  to  have  that  eflfeot  when  pi^sented  alone ; 
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quite  the  eontravy  with  reference  to  those  from  vrhich^  oomblned  w^ 
conduct,  UiQ  engagement  itself  must  be  inferred-  Suiiely  tlie  propoa^ 
order  of  proceeding  is  full  of  eBibarr93sment,  inconvenience  and  ca% 
fusion* 

In  ejectment,  tbe  defendant  may  entitle  himself  to.  begin,  by  admittiiig 
that  the  plaintiff  must  recover  possessba  unless  the  defendant  can  esbir 
blisb  a  certain  fact  in  answer ;  and,  if,  in  an  action  for  damages,  tb| 
^damages  are  asceitained,  and  thje  plaLatiff  has  a  prima  fa^cie  case  r»4^«- 
on  which  he  must  reeover  that  known  amount  and  no  more  unless  ^ 
the  defendant  proves  what  he  has  affirmed  in  pleading,  here  is  a  satisfac- 
tory  ground  for  the  defendant's  proceeding  at  once  to  establish  that  fact. 
But,  if  the  extent  of  damage  is  not  ascertained,  the  plaintiff  is  the  person 
to  ascertain  it,  and  his  doing  so  will  have  the  good  effect  of  making  even 
the  defence,  in  a  vast  majority  of  cases,  much  more  easily  understood  for 
all  who  are  intrusted  with  the  decision. 

We  do  not  deem  it  necessary  to  discuss  the  numerous  cases  recently 
reported  from  nisi  prius ;  for  they  only  prove  the  unsettled  state  of  judicial 
opinion  on  this  subject :  but,  for  the  reasons  now  given,  we  think  that  the 
plaintiff  was  entitled  to  begin  on  the  present  occasion. 

A  second  objection  was,  that  the  judge  held  the  plea  not  to  be  proved, 
because  the  conspiracy  to  injure  the  defendant  was  not  proved.  It  was 
said  that  this  ought  to  have  been  submitted  to  the  jury.  I  did  submit  it 
to  the  jury,  with  a  strong  observation  that  in  my  opinion  it  was  not  proved, 
in  which  I  understood  the  defendant's  learned  counsel  to  acquiesce.  If  I 
had  been  desired  to  ask  their  opinion  on  the  effect  of  the  evidence  in  sup- 
port of  that  charge,  I  should  have  entered  more  particularly  into  it,  and 
have  no  doubt  the  result  would  have  been  the  same.  Whether  the  overt 
acts  alleged  and  proved  were  such  breaches  of  duty  as  to  warrant  the 
plaintiff's  dismissal  was  the  point  left  to  tbe  jury:  and  here  a  difference 
of  opinion  arises  in  the  court.  Some  of  us  are  disposed  to  think  that,  on 
this  particular  issue,  it  should  not  have  been  left  to  the  jury  to  say  whether 
the  acts  proved  warranted  the  dismissal,  but  *that  the  jury  should  r^Aoa 
have  been  told  that,  as  the  plea  alleged  a  conspiracy  and  none  was  ^ 
proved,  the  issue  must  be  found  for  the  plaintiff.  The  defendant,  how- 
ever, has  not  sustained  any  injury  by  the  way  in  which  it  was  left  to  the 
jury.  He  had  a  chance  thereby  given  him,  to  which  perhaps  be  was  not 
entitled.  The  question  therefore  becomes  an  immaterial  one,  as  the  con- 
spiracy was  not  proved,  nor  another  averment  in  the  same  plea :  viz.  ihat 
the  defendant  gave  the  plaintiff  notice  of  the  charges  against  him.  The 
case  of  the  Hungerford  Market  Company ^{a)  was,  indeed,  cited,  which 
shows  that  the  misconduct  of  the  servant  may  justify  the  master  in  an  ac- 
tion for  dbmissing  him,  though  neither  the  servant  was  apprized  of  the 

(«)  Bidgwajf  T.  Tk€  Hungerford  Market  Company^  3  A.  4t  E.  171. 
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cbarge  against  him,  nor  the  master  knew  of  the  fact.  That  case  is  right, 
because,  if  good  ground  of  dismissal  existed,  the  plaintiff  suffered  no 
wrong  from  the  dismissal  from  not  having  been  accused  of  it.  But,  when 
the  plea  embodies  the  master's  knowledge  with  the  cause  of  dismissal,  that 
knowledge  becomes  a  part  of  the  description  of  the  offence,  and  might 
mislead  in  material  points  by  directing  the  plaintiff's  attention  to  an  en- 
tirely difierent  set  of  facts. 

There  is  therefore  no  ground  for  a  new  trial ;  and  the  rule  must  be 
discharged.  Rule  discharged.(a} 

(a)  The  following  decition  took  place  in  Michaelmas  term,  1844. 
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I^pIeTin*  Cognisance  for  rent  in  arrear.  Pleas,  in  bar:  1.  that  defendants  were  not 
tbe  bailiffs,  Ac;  S.  riens  in  arrere;  3.  that  the  distress  was  not  made  within  twenty 

.  jrears  next  after  the  tuii^  when  the  right  ta  distrain  first  accrued  to  the  person  through 
whom  title  to  the  rent  was  made,  and  that  such  person  discontinued  receipt  of  the 
rent  more  than  twenty  years  before  the  distress  was  made,  and  that  no  such  rent  was 
paid  or  received,  or  distrained  or  sued  for,  within  twenty  years  next  before  the  dis* 
tress.  Replication,  that  the  distress  was  made  within  twenty  years  next  after  the 
time  when  the  right  to  make  a  distress  for  the  said  rent  first  accrued.  Issue  thereon. 

Bdi^  that  on  the  trial  of  this  issue  the  plaintiff  was  entitled  to  begin,  since  it  lay  on 
him  to  show  when  the  distress  was  made. 

BmaTiv,  Cognisance  by  defendants,  as  bailiffs  of  James  Hnlme,  for  arrears  of  a 
rent  charged  upon  certain  lands  held  in  fee,  and  which  rent  was  granted  in  1801  by 
James  Jennings  and  another  to  Thomas  Ollivant  and  others.  Title  was  deduced  from 
these  parties  to  James  Hulme  through  William  Hulme,  who  died  seised  as  in  fee  of  the 
lent,  February,  6tb,  1825.    Verification. 

Pleas  in  bar.  1.  That  defendants  were  not  the  bailifis,  nor  was  either  of  them  the 
bailiff,  of  James  Hulme.    Conclusion  to  the  country. 

2.  No  rent  in  arrear.    Conclusion  to  the  country. 

8.  **  That  the  said  distress  in  the  said  cognisance  mentioned  was  not  made  at  any 
time  within  twenty  years  next  after  the  time  at  which  the  right  to  make  a  distress  for 
the  said  yearly  rent  or  sum  of  34/L  Is.  7d  first  accrued  to  the  said  William  Hulme 
being  the  person  through  whom  the  said  James  Hulme,  in  the  said  cognisance  last 
mentioned,  at  the  said  time  when,  Ac,  claimed,  and  now  claims,  the  same ;  and  thai 
the  said  William  Hulme,  haying  been  in  receipt  of  the  said  rent,  did,  whilst  so  entitled 
thereto,  and  more  than  twenty  years  before  the  making  of  the  said  distress  in  the  said 
cognisance  mentioned,  discontinue  the  receipt  of  the  said  rent,  and  that  no  such  rent 
has  been  paid  or  received,  or  distrained  for  or  sued  for,  at  any  time  within  twenty  yeara 
next  before  the  making  of  the  said  distress  in  the  said  cognisance  mentioned.*'  Veri- 
fication. 

Replication.    Similiter  to  the  first  two  pleas. 

To  the  third  plea:  **  That  the  said  distress  in  the  said  cognisance  mentioned  was 
made  within  twenty  years  next  after  the  time*  at  which  the  right  to  make  a  distress  foi 
the  said  yearly  rent  or  sum  of  34/L  Is.  lA.  first  accrued  to  the  said  William  Hulme." 
Conclusion  to  the  country.    Issue  thereon. 

On  the  trial*  before  CoLsaines,  J.,  at  the  Chester  Bummer  assizes,  1844,  the 
learned  judge  ruled  that  the  phiintiff  ought  to  begin ;  and  he  did  so,  and  obtained  a 
verdict 

JeniM  now  moved  for  a  new  trial  on  the  ground  that,  on  this  record,  the  defendants 
had  the  right  to  begin.  The  test  is,  who  would  have  obtained  the  verdict  if  no  evi- 
dence had  tieen  given  1  [l«ord  Dismav,  C.  J.  The  question  is,  upon  whom  the  affirm* 
ative  lies.  I  belie?e  that  doctrine  *is  free  from  difficulty;  and  I  got  it  from  r*4gfi 
Lord  TavTianiv.]  The  material  question  here  was,  whether  the  distress  in  >• 
the  name  of  James  Hulme  was  made  within  twenty  years  next  after  the  time  at  which 
William  Hulme  had  the  right  to  make  such  distress;  and  it  lay  on  the  defendants  to 
show  that  the  distress  was  so  made.  There  was  no  disputed  affirmative  to  be  proved 
before  that.  The  allegation  that  William  Hulme  discontinued  the  receipt  of  the  ren^ 
is  not  such  an  affirmative ;  for  it  means  no  more  than  that  W.  Hulme  ceased  to  receive 
rent  in  point  of  fact;  it  does  not  of  itself  imply  that  a  cessation  of  the  right  commenced 
lirom  that  time.  To  raise  that  point  it  should  have  appeared  that  some  act  had  been 
done  or  submitted  to  by  W.  Hulme,  creating  a  positive  discontinuance.  As  to  this, 
Jsrvii  referred  to  Loi  dan.  Daoy  v.  OrenAam,  (7  M.  db  W.  131,}  and  Grani  r.EUU,  (8 
ILdcW.  113.) 
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Lord  Dmiir,  C.  J.    I  have  no  donbc  (hat  the  learned  jadge  was  right  in  calling  on 
the  plaintiff  to  begin.    The  issae  on  this  part  involved  an  affirmative  which  he 
hound  to  prove ;  namely,  the  time  at  whhsh  the  distress  was  taken. 
WiLLiAxsy  CoLiBiDOB,  and  WioHTMAv,  Js.,  concurred. 

The  mle  was  refused  on  this  point,  hot  a  rule  aisL 
'  granted  on  others. 


See  the  eaaei  on  the  figbfct»  begia^  opHeotedia  Pasooe  on  Bfidfse»  n4^177.rMKed. 
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THE  QUEEN'S  BENCH. 

nr 

W^Uwst  ffertti  still  VnaUion, 

Vn.  VICTORIA. 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacation  were. 
Lord  DexhaSj  C.  J*  CoLmaiDCE,  J. 

PaTTSSOII,  J.  WiGHTMAN,  J. 


MOULD  V.  EDWARD  JONES  WILLIAMS  and  EDWARD 

WILLIAMS. 


Vadbr  the  Highway  Attt,  5  A  •  W.  4^  «•  59^  s.  73^  (wherebj,  if  any  timber,  &c^  is  hS9 
«poB  the  highway  so  «»  to  be  a  anisaeee,  and  is  not,  alter  notice,  removed,  the  sar 
veyor,  by  order  in  writing  from  one  justice,  may  remove  the  same)  a  justice,  on  ia» 
formation,  summons  and  hearing,  made  an  order  in  writing  for  the  removal  of  plain- 
tiff's timber,  recited  ia  aiieh  order  to  be  laid  upon  a  highway ;  and  the  timber  was 
aecordingly  removed  j 

BeU  that,  in  an  action  of  trespaaa  against  the  magistrate,  plaintiff  could  not  give  eri* 
dence,  in  contradiction  to  ^e  order,  that  the  locus  in  qoo  was  not  a  highway. 

Tbespass  for  seizing  and  taking  away  plaintiff^s  goods,  to  wit  10& 
pieces  of  timber,  &.C.,  then  lying  on  a  piece  of  ground  abutting,  &c.,  and 
carrying  away  and  converting  the  said  goods.  Plea :  not  guilty,  by  statute* 
laaue  thereon. 

On  the  trial,  before  Lord  Denhan,  C.  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  term,  1843,  it  appeared  *that  the  defendants  r^Afa 
were  justices  of  the  peace  for  the  county  of  Middlesex,  living  at  '* 
Enfield,  near  which  the  plaintiff  resided.  The  other  material  facts  of  the 
case  were  stated  as  follows  in  the  judgment  of  this  court  on  the  after 
mentioned  motion. 

<«  Under  sect.  73(a)  of  the  Highway  Act,  the  surveyor  of  the  highway* 

(a)  Stat  5  A&  •  W.  4,  e.  60,  s.  7a^  enaets»  <*  That  if  any  timber,  stone,"  ^.,  **  or  other 
saner  or  tbtag  whatsoever  shall  be  laid  apon  any  highway  so  as  to  be  a  nuisance,  aad 
U  not,  after  notioe  given  by  the  snnrcyur,  assistant  surveyor,  or  district  surveyor,  b» 
rith  removed,  it  shall  and  may  be  lawful  for  the  surveyor,  assistant  surveyor,"  dM.^ 
*hy  order  in  writing  from  any  oaa  josiice,  to  clear  the  said  highway  by  removing  tfcft 
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in  the  parish  of  Enfield  gave  the  plaintiff*  notice  to  rerooFe  certain  timber 
lying  in  and  obstructing  the  highway.  The  timber  not  having  been 
removed,  the  same  officer  summoned  the  plaintifi'(a)  to  show  cause  before 
the  magistrates  why  the  timber  should  not  be  removed  from  the  highway. 
The  plaintifi"  attended  the  summons.  The  surveyor  gave  his  information 
upon  oath,  and,  after  a  hearing,  requested  the  magistrates  to  issue  their 
warrant  for  removing  the  timber  from  the  highway.  They  issued  their 
warrant,  reciting  these  proceedings,  and  directing  the  surveyor  to  remove 
^.„^  1     ^^^  timber  from  the  said  common  and  public  footpath.  For  the  *$ur« 

^     veyor's  execution  of  this  warrant  the  magistrates  are  sued  as  tres- 
passers, on  the  ground  that  they  had  no  jurisdiction,  because  the  place 
where  the  timber  was  removed  was  not  part  of  the  highway  or  common 
footpath." 
•4721         '^^^  warrant  was  produced  at  the  trial.(6)    The  •plaintiff's 

-*     counsel  proposed  to  show  that  the  land  on  which  the  timber  was 

taid  stone,"  dec.,  ''or  other  matter  or  thing  as  aforesaid,  and  to  dispose  of  the  same,  and 
to  apply  the  proceeds  arising  therefrom  towards  the  repairs  of  the  highway  within  tba 
parish  in  which  such  highway  may  be  situate." 

(a)  The  summons,  under  the  hand  and  seal  of  one  of  the  defendants,  recited  a  com- 
plaint and  information  of  the  surveyor  to  him,  that  the  plaintiff  had,  contrary  to  the 
statute,  dec.,  caused  limber  to  be  laid  on  a  common  footpath,  and  continued  the  same, 
dec.,  notwithstanding  a  notice  from  the  assistant  surveyor  to  remove  the  same:  to  the 
damage  and  common  nuisance,  dtc.  And  it  required  the  plainti AT  personally  to  appear 
before  the  justices  in  petty  sessions,  at,dtc.,  on  dcc^  to  answer  the  information  and  com* 
plaint  of  the  assistant  surveyor;  who  was  likewise  ordered  to  attend  and  make  good 
the  same. 

(6)  The  warrant  or  order  was  as  follows : 

**  Middlesex  to  wit.    To  Henry  Young,  of,"  dec  **  assistant  surveyor  of  the  highways 
in  the  parish  of  Enfield  in  the  said  county,  duly  appointed,'*  dec    <*  Whereas  complaint 
and  information  were  on  the  21st  day  of  June  instant  made  before  the  undersigned  £df 
ward  Jones  Williams,  Esquire,  one  of  her  majesty's  justices  of  the  peace  for  the  said 
county,  by  John  Mead,  of,*'  dec,  *'  that  Lestock  Mould,  then  or  then  late  of,"  dec,*'  "  car 
penter,  on  the  1st  day  of  January  last,  in  the  year  1843,  unlawfully  and  injuriously  and 
contrary  to  the  said  statute,  at  the  parish  aforesaid,  in  the  county  aforesaid,  did  lay  or 
cause  to  be  laid  certain  timber  and  wood  and  other  materials  and  things  in  and  upon  a 
common  public  footpath  there  for  all  the  queen's  subjects  to  pass  and  repass  on  foot  at 
their  free  will  and  pleasure,  and  the  said  timber,"  dec;  averment,  that  be  continued  the 
same  nuisance  for  a  long  time  afterwards,  to  wit,  dec;  **  although,  before  the  day  of 
making  the  said  information,  the  assistant  surveyor  of  the  said  parish,  duly  appointed, 
dec,  **  did  give  to  the  said  Lestock  Mould  notice  as  is  required  by  the  said  statute  to  re- 
move the  said  timber  and  wood,"  dec:  whereby  the  said  queen's  subjects  during  all  the 
time  aforesaid  could  not  nor  did  they  then  go,  return,  pass  and  repass  on  foot  in,  throogbf 
and  along  and  over  the  said  footpath  as  they  before  the  said  1st  day  of  January  used 
and  were  accustomed  to  do,  and  still  of  right  ought  to  do,  to  the  hindrance,  damage  and 
common  nuisance  of  all  the  said  queen's  subjects  in  going,  returning,"  Ac,**  in,  throogQ 
and  over  the  said  footpath :  and  whereas  the  said  Lestock  Mould,  having  been  daly 
aummoned  to  appear  before  the  justices  of  the  peace  for  the  said  county  in  petty  ses- 
sions, this  day  attended  at  the  police  oi&ce  in  Silver  Street,  in  the  parish  of  Enfield  ifl 
the  said  county,  to  answer  to' the  said  information  and  complaint,  but  hath  not  shove 
unto  us  any  good  cause  why  the  said  timber,"  dec^  **  should  not  be  removed  and  dii* 
posed  of  according  to  the  said  statute :  and  whereas  the  said  Henry  Young  bath  this 
day  made  an  information  and  complaint  on  oath  before  ua  tht  undersigned,  two  of  her 
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laid  formed  no  part  of  the  highway ;  for  which  reason,  as  was  contended 
on  his  part,  the  justices  had  not  jurisdiction.  The  lord  chief  justice  held 
such  evidence  inadmissible,  and  directed  a  nonsuit. 

Bramtoell  now  moved  for  a  new  trial.  The  order  of  justices  was  not 
conclusive.  The  cases  in  which  convictions  have  been  held  so  are  not 
applicable.  Here  the  statute  does  not  call  upon  the  justices  to  convict,  but 
authorizes  them  to  make  an  order,  under  which  the  surveyor  may  remove 
the  alleged  nuisance.  It  does  not  even  require  that  notice  of  the  applica* 
tion  for  an  order  shall  be  given  to  the  person  whose  property  is  to  be 
afiected.  Such  an  order  cannot  be  valid  if  the  facts  do  not  bear  it  out. 
In  BrantDell  v.  Penmckj  7  B.  &  C.  536,  a  man  •who  had  been  p#^«q 
left  in  possession  of  goods  seized  under  a  fi.  fa.  laid  an  infonna-  ■- 
tion  against  the  attorney  who  had  employed  him,  for  non-payment  of  his 
wages:  the  justice  issued  a  summons,  heard  the  complaint  and  answer, 
and  made  an  order  upon  the  attorney  to  pay ;  which  not  being  done,  he 
issued  a  distress  warrant  against  the  attorney's  goods,  under  stat.  20  G.  2, 
c.  19.  This  court  held  that  the  man  in  possession  was  not  a  servant 
within  the  statute,  and  that  trespiiss  lay  against  the  magistrate ;  and  they 
stated  distinctly  as  a  ground,  not  that  the  warrant  failed  to  show  jurisdic- 
tion, but  that  the  magis'rate  had  not  jurisdiction  in  fact,  because  the  in- 
former was  not  a  labourer  within  the  statute.  [Lord  Dcxman,  C.  J.  I 
thought  here  that  Britlain  v.  Kinnairdy  1  B.  &  B.  432,  was  applicable,  and 
that  the  justices  had  jurisdiction  to  try  whether  the  place  in  question  was 
a  public  highway  or  not.]  Brcmwellw  Penneckj  7  B.  &  C.  536,  is  a  later 
decision.  [Coleridgc,  J.  BrUtain  v.  Kinfudrd^  1  B.  &  B.  432,  has  been 
oftener  recognised  than  almost  any  modern  case.]  In  Basten  v.  Carew^  3 
B.  &  C.  649,  which  was  cited  at  the  trial,  the  justices  had  drawn  up  a 
record  of  proceedings  bad  before  them  under  stat.  11  G.  2,  c.  19,  s.  16; 

iDaj>5ty*s  justices  of  the  peace  for  the  said  connty  at  and  in  the  said  petty  session  as* 
sembled.  to  the  eflect  and  as  in  the  said  information  and  complaint  of  the  said  Jnha 
Monld  is  mentioned  and  set  forth,  and  also  that  the  said  Lestock  Mould,  at  the  parish 
aforesaid  in  the  county  aforesaid,  unlawfully,  injuriously  and  contrary  to  the  statute 
aforesaid,  doth  continue  to  lay  or  cause  to  be  laid  in  and  upon  the  said  common  public 
footpath  the  timber,"  &c.,  *' aforesaid,  although,  before  the  day  of  making  his  said  affi* 
davit  and  complaint,  he  the  said  H.  Y^  as  such  assistant  surveyor  duly  appointed  as 
aforesaid,  did  give  or  cause  to  be  given  to  the  said  Lestock  Mould  notice,  as  is  required 
by  the  said  statute  to  be  given,  to  remove  the  said  timber,"  dbc. :  **  whereby  the  said 
queen's  subjects  cannot  now  go,  return," dec:  "to  the  damage,  hindrance  and  commoa 
nuisance,"  &c.:  "and  where  the  said  H.  Y.  hath  this  day  requested  us,  in  writing  under 
his  band  pursuant  to  the  said  statute,  to  grant  to  him  the  said  H.  Y.,  as  such  assistant 
surveyor,  an  order  in  writing  to  clear  the  said  footpath  by  removing  the  said  timber," 
dbc,  **  and  to  dispose  of  and  apply  the  proceeds  as  by  the  said  statute  is  directed : 

**  These  are  therefore  in  her  majesty's  name  to  authorize  and  require  you  the  said  H* 
Y.,  as  such  assistant  surveyor,  forthwith  to  clear  the  said  public  footpath  by  removing 
the  said  timber  and  wood  and  other  matters  and  things  as  aforesaid,  and  to  sell  and  dis- 
pose of  the  same,  and  to  apply  the  proceeds  arising  therefrom  towards  the  repair  of  th« 
\%        Highways  within  the  said  parish  of  Enfield  in  the  said  county. 

**  Given  under  our  hands  and  seals  this  88th  day  of  June,  \84S. 

••  £. J. M^illiams.    E.Williams.'* 
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and  it  was  held  that  the  entry  so  made  by  them  as  judges  of  record  was 
conclusive.  The  order  here  is  Qot  entitled  to  the  same  weight,  but  may 
rather  be  compared  to  the  order  in  Welch  v.  JVluA,  8  East,  394,  which  was 
held  not  conclusive,  the  court  saying  that  the  magistrates  could  not  make 
facts  to  give  themselves  jurisdiction.  The  distinction  between  a  mere 
order  and  a  conviction  is  pointed  out  ia  the  observations  made  upon 
Welch  V.  JV*asA,  8  East,  394,  by  Burrough,  J.,  in  BrUlain  v.  Kinncdrd^  1 
0jtjA^  B.  &  B.  441,  and  Bayley,  J.,  •in  Gray  v.  Cookson^  16  East,  13, 
*'  23.  [CoLERiDGF.,  J.  The  justices  here  had  jurisdiction  to  inquire 
whether  the  ground  was  a  highway  or  not ;  and,  if  they  had,  the  conclu- 
sion they  came  to  in  the  exercise  of  that  jurisdiction  cannot  be  questioned.] 
In  Weaver  v.  Price,  3  B.  &  Ad.  409,  justices  issued  a  distress  warrant  for 
a  poor  rate,  reciting  that  W.,  an  occupier  of  land  in  the  parish  of  Overton, 
was  rated,  &c.,  and,  on  demand,  had  refused  to  pay;  and  the  justices 
were  held  liable  in  an  action  of  trespass  because  it  appeared  on  the  trial 
that  W.  did  not  occupy  any  land  in  Overton.  In  Femley  v.  Wortkwgto% 
1  Man.  &  G.  491,  where  the  mayor  of  a  borough  bad  issued  a  warrant  of 
distress  to  levy  a  borough  rate  imposed  upon  a  township  in  respect  of  a 
portion  of  it  which  was  within  the  borough,  the  rest  being  without,  the 
Court  of  Common  Pleas  held  the  assessment  improper,  and  that  trespass 
lay  against  the  justice  who  issued  the  warrant ;  yet,  before  doing  so,  be 
must  have  exercised  a  judgment  upon  the  facts  which  were  said  to  render 
the  warrant  illegal.  Where  an  order  of  justices,  requiring  the  stewards 
of  a  benefit  society  to  readmit  a  member,  recited  that  it  appeared  to  the 
justices  that  the  rules  had  been  allowed  and  confirmed  at  sessions,  this 
court  held  that,  on  indictment  for  disobeying  the  order,  such  recital  was 
Dot  evidence  of  the  proceedings  at  sessions ;  Rex  v.  GilkeSj  8  B.  &  C.  439, 
If  the  magistrates  in  a  case  like  the  present  were  to  plead  specially,  and 
they  alleged  a  conviction,  that  would  be  a  judgment,  and  the  conviction, 
if  produced  on  the  trial,  conclusive  ;  but,  if  they  merely  stated  that  cer> 
tain  land  was  part  of  a  highway,  and  that  the  timber  was  placed  upon  it, 
and  thereupon  they  issued  their  order.  Weaver  v.  Price^  3  B.  &  Ad.  409, 
•ilT^l  ^^^  Femley  v.  Worthington^  1  Man.  &  G.  491,  •show  ihat  the 
^  defendants  would  fail,  unless  they  proved  the  ground  of  such 
order.  Cm,  adv,  vuU. 

Lord  Denman,  C.  J.,  in  the  same  term,  (January  31st,)  delivered  the 
judgment  of  the  court.  After  stating  the  principal  f^cts,  as  at  p.  470  ante, 
his  lordship  proceeded  as  follows. 

It  appeared  to  us  on  the  trial  that  there  was  no  diflerence  between  this 
case  and  Briiiain  v.  Kmnairdj  1  B.  &  B.  423,  except  that  there  the  ma« 
gistrares  convicted ;  here  they  issued  a  warrant  to  remove  an  obstruction. 
It  does  not  appear  to  us  that  this  can  make  any  difference  in  principle* 
In  both  cases  they  are  bound  to  exercise  the  power  confided  by  the  aels 
the  party  interested  receives  notice  to  attend  and  disprove  all  that  can  en* 
title  them  to  adopt  any  measures  against  him ;  and  their  warrant  is  an 
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aAjadicaftion  of  cveiy  material  point.  We  were,  boweirer ,  nifhef  disposed 
to  doubt  whether,  as  the  seventy-third  section  gives  this  authority  only 
where  the  obstruction  is  laid  an  the  Itighwaff^  the  jurisdiction  might  not  be 
disproved  by  showing  to  the  juty's  satisfaction  that  the  locus  in  quo  was 
not  part  of  the  highway.  The  same  might  bave  been  said  in  BrMain  v« 
Kinnairdy  1 B.  &  B.  423.  The  power  of  convicting  was  given  by  stat.  2  6. 
3,  c.  28,  s.  5,  where  the  owner  of  a  boat  used  it  in  the  manner  prohibited ; 
and  the  court  held  that  magistrates  committing  the  plaintiff  for  having 
used  his  boat  in  such  a  manner  were  not  to  be  made  answerable  in  tres- 
pass by  proof  submitted  to  a  jury  that  the  plaintiiPs  boat  was  not  such  a  one 
as  the  act  described ;  but  that  Uie  finding  by  the  magistrates  on  their  con* 
viction  was  conclusive  against  him  on  that  point. 

•We  think  we  ought  to  throw  no  doubt  on  the  authority  of  that  r#j^^ 
case.  We  were  pressed  with  the  case  of  actions  against  magis-  *- 
trates  who  issue  warrants  of  distress  for  enforcing  payment  of  poor  rates^ 
in  which  they  have  been  held  liable  to  an  action  for  damages  if  the  rate 
itself  be  invalid.  This  case  is  clearly  distinguishable.  A  rate,  indeed, 
good  on  its  face,  and  free  from  any  such  defect  as  makes  it  wholly  void,  if 
a  necessary  part  of  the  foundation  of  the  jurisdiction ;  but  with  the  formation 
of  that  rate  the  magistrates  have  nothing  (o  do ;  nor  does  its  validity  ever 
come  in  judgment  before  them ;  that  is  a  mere  fact  as  to  which  they  insti- 
tute no  inquiry  and  come  to  no  judicial  conclusion:  their  warrant  of  distress, 
therefore,  cannot  be  any  evidence,  still  less  conclusive  evidence,  of  any 
fact  on  which  the  validity  of  the  rate  may  depend  :  nor  in  its  terms  does 
it  affect  to  be.  For  example,  occupation  within  the  parish  for  which  the 
rate  is  made  is  necessary  to  its  validity  as  against  the  individual ;  but  the 
inquiring  into  that  would  be  extrajudicial  by  the  magistrates ;  and  there 
fore,  when  the  party  brings  that  matter  before  them  in  answer  to  the  ap* 
plication  for  the  warrant,  this  court  has  usually  declined  to  compel  them 
by  mandamus  to  issue  their  warrant,  which  it  never  would  have  done  if 
the  magistrates  had  the  right;  for  then  it  would  have  been  their  duty  to 
examine  into,  judicially,  and  decide  on,  that  fact.  The  principle  there- 
fore on  which  convictions  are  conclusive  evidence  of  the  facts  stated  in 
them,  necessary  to  their  validity,  does  not  apply. 

In  this  case  there  can  be  no  rule.  Rule  refused. 


•The  QUEEN,  on  behalf  of  the  Town  Council  of  the  Borough     [^477 
of  STAMFORD  v.  WILLIAM  THOMPSON. 

Under  stat  5  &  6  W.  4,  c.  76,  s.  82,  the  coancil  of  a  borongh  cannot  make  an  ordet 
that  the  treasurer  shall  pay  costs  of  defending  borongh  constables  on  a  prosecution 
iocarred  by  them  in  the  discharge  of  their  duty.  Sach  order  mast  be  made  by  the 
watch  committee,  with  the  approbation  of  the  coancil. 

'8och  an  order,  by  the  council,  was  quashed  on  certiorari,  although  the  watch  commit- 
lee  had,  while  the  prosecution  was  depending,  made  a  report  to  the  council  recoot* 
mending  that  the  constables  should  be  exonerated,  as  far  as  was  authorized  by  lav 
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,    from  all  expenses  necessarily  inenrred  by  them  in  the  execution  of  their  dnty,  wUd| 

report  the  council  adopted. 
And  although,  before  the  certiorari  was  moved  for,  the  treasurer  had  paid  the  costs  in 

obedience  to  a  direction  in  proper  form  given  on  behalf  of  the  counciL 

The  proceedings  in  this  case,  down  to  the  granting  of  a  certiorari, 
(Trinity  term,  May  Slst,  1843,)  are  reported  as  Regina  v.  The  Town 
Council  of  Stamford,  4  Q.  B.  900.(a) 

The  council,  in  obedience  to  the  certiorari,  returned  their  order  of  May 
11th,  1841,  which  was  as  follows.  <<  At  a  quarterly  meeting  of  the  coun- 
cil," &c.,  "  held,"  &c.,  "  and  at  which  were  present,"  &c.  "  Received 
a  report  from  the  Watch  committee,  dated  the  27th  day  of  April,  1841, 
which,  upon  the  motion,"  &c.,  « seconded,"  &c.,  «is  received  and 
adopted :  and  it  is  resolved  that  the  several  policemen  should,  so  far  as  is 
authorized  by  law,  be  protected  and  exonerated  from  all  expenses  ne- 
cessarily incurred  by  them  in  the  performance  of  their  duties." 

Also  a  resolution  of  the  council,  May  3d,  1842,  '^That  the  whole  of  the 
expenses,  as  taxed  by  the  crown  officer,  incurred  in  the  prosecution  of  Mit- 
chell and  Blades,  up  to  the  return  of  the  verdict  of  guilty  at  Lincoln,  except- 
ing the  charges  for  a  special  retainer"  (of  counsel  in  support  of  the  convic- 
tion of  Cook,)  t<  be  paid  by  the  council ;  and  that  all  other  charges  icicurred 
^Ai9l  *^subsequent  to  the  trial  at  Lincoln  should  be  disallowed."  And 
^  a  further  resolution  of  the  council,  May  31st,  1842,  ordering  that 
the  last  mentioned  resolution,  from  the  words  «  and  that  all  other  charges," 
should  be  rescinded,  and  the  following  addition  made,  to  follow  imme- 
diately afier  the  words  « to  be  paid  by  the  council ;"  namely,  <<  as  also  as 
all  other  charges  as  taxed,  incurred  subsequent  to  the  return  of  the  verdict 
at  Lincoln,  and  up  to  the  time  of  the  judgment  being  pronounced  in  the 
Court  of  Queen's  Bench,  Regina  v.  Mitchell,  2  Q.  B.  636,  in  favour  of  the 
defendants.  And  ^that  the  sum  of  197/.  195.  3d.  be  accordingly  paid  to 
Mr.  Atter  in  discharge  of  the  whole  of  his  bills." 

Also  an  order  of  the  mayor  and  two  members  of  the  council,  stat.  5  & 
6  W.  4,  c.  76,  s.  59,  (May  31st,  1842,)  countersigned  by  the  town  clerk 
and  directed  to  the  borough  treasurer,  authorizing  and  requiring  him  to  pay 
to  Mr.  James  Atter  197/.  19^.  3d.j  in  discharge  of  the  whole  of  his  bills. 
And  Mr.  Atter's  receipt,  of  the  same  date,  for  that  sura. 

In  last  Michaelmas  term,  a  rule  was  obtained  calling  on  the  prosecutors 
to  show  cause  why  the  order  or  resolution  of  council  made  on  May  31st, 
1842,  should  not  be  quashed,  with  costs. 

Whitehurst  now  showed  cause.  The  constables,  who  are  appointed  for 
the  borough  pursuant  to  stat.  5  &  6  W.  4,  c.  76,  s.  76,  and  are  under  the 
control  of  the  corporation,  ought  to  be  protected  at  the  expense  of  the 
borough.  In  an  equitable  view  these  orders  are  right :  and  the  power  of 
bringing  up  orders  by  certiorari  under  stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  44 

(a)  Note  (a)  to  Regina  v.  Tkt  Coutieil  of  IMehJUtdt  the  words  **  order  for  paymf  At 
quashed  on  certiorari,"  at  the  end  of  the  marginal  note  to  R^na  v.  The  Toum  Coundi 
^f  Siamfurd,  should  be  omitted. 
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vas  introduced,  not  to  encourage  minute  and  technical  objections,  but  to 
^provide  that,  substantially,  the  borough  fund  should  not  be  mis-  rmArrQ 
applied.  No  real  misapphcation  is  complained  of:  the  objection  *- 
is  only  that  the  order  has  been  made  under  sect.  92  of  stat.  5  &  6  W.  4, 
c.  76,  instead  of  sect.  82.  By  the  last  mentioned  section,  the  treasurer  of 
the  borough  shall  pay  to  the  constables  their  wages,  extraordinary  expenses 
in  apprehending  offenders,  rewards,  compensatioDs,  and  «<  all  other  charges 
and  expenses  which  the  watch  committee  shall,  subject  to  the  approbation 
of  the  council,  direct  to  be  paid  for  the  purposes  of  the  constabulary 
force  under  this  act.  But  if  the  watch  committee  may  direct  these  pay- 
ments it  does  not  follow  that  no  such  direction  shall  be  good  unless  given 
by  ihem.  [Coleridge,  J.,  According  to  your  view,  the  town  council  might 
make  such  an  order,  though  the  watch  committee  were  unanimously  against 
it.]  In  the  present  case  the  opinion  of  the  watch  committee  was  ex- 
pressed in  favour  of  such  an  order.  [Wightman,  J.,  You  argue  that  the 
town  council  might  make  the  order  with  the  approbation  of  the  watch 
committee,  instead  of  the  committee  making  it  «  subject  to  the  approbation 
of  the  council."]  It  may  be  questioned  whether  the  costs  paid  under  the 
order  of  May  31st  are  «^  charges  and  expenses"  which  the  watch  com- 
mittee may  direct  to  be  paid  under  sect.  82.  But,  if  they  are,  the  com- 
mittee, in  so  directing,  are  only  the  agents  of  the  town  council.  The 
general  authority  intrusted  to  the  council  by  sect.  92,  as  to  the  disposal 
of  the  borough  fund,  is  not  controlled  by  sect.  82.  Indeed  it  would  seem 
that,  in  the  capacity  given  to  them  by  sect.  6,  they  had  a  power  over  the 
borough  fund,  for  the  purposes  of  sect.  92,  unrestrained  except  by  the  pro- 
visions of  stat.7  W.  4,  &,  1  Vict.  •c.  78.  In  R?.gina  v.  The  Mayor  r^AQr^ 
Qrc.  of  Bridgewatevy  10  A.  &  E.  281,  and  Regina  v.  Paramore^  10  ^ 
A.  &  R  286,  it  was  held  that  a  town  council  could  not  order  the  costs  of 
defending  and  opposing  rules  nisi  to  be  paid  out  of  the  borough  fund ;  but 
the  reason  was  that  the  purposes  of  such  defence  and  opposition  were  not 
public.  Here  the  purposes  clearly  were  so.  In  Regina  v.  The  Council  of 
Uchjisldj  4  Q.  B.  893,  the  objection  to  the  payment  of  law  expenses  out 
of  the  borough  fund  by  order  of  the  council  was  that  the  council  had  not 
previously  authorized  the  incurring  of  those  expenses.  Had  that  been 
done,  it  appears  by  the  judgments  of  the  court  that  the  order  would  have 
been  upheld.  If  this  rule  were  made  absolute,  it  is  difficult  to  say  who 
would  be  liable  for  the  money  which  has  been  paid  over.  The  treasurer 
would  not,  for  he  paid  it  in  obedience  to  an  order  regularly  signed. 

•4.  /.  Stephens^  contra.  This  case  must  be  decided  by  the  express  words 
of  Stat.  5  &  6  W.  4,  c.  76,  s.  82 ;  <«  and  all  other  charges  and  expenses 
which  the  watch  committee  shall,  subject  to  the  approbation  of  the  coun- 
cil, direct  to  be  paid  for  the  purposes  of  the  constabulary  force  under  thm 
act."     The  court,  in  the  former  stage  of  this  case,(a)  expressed  a  stroag 

•  (a)  Regina  v.  Thwn  Cauneii  of  Stamford,  4  Q.B.note  (a)  to  R^na  v.  7%e  CoumU^ 
Ud\/kUL 
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opinion  against  the  order  now  in  question.  The  case  has  been  argued  as 
if  the  watch  committee  had  made  some  order  w*hich  the  council  had  caiv 
ried  into  effect ;  but  none  such  was  really  made.  (He  was  then  stopped  by 
Ihe  court.) 

♦ii«n  •I'Ord  Denmast,  C.  J.  We  are  bound  to  set  aside  this  order. 
^  Sect  92  of  Stat.  5  &  6  W.  4,  c.  76,  gives  large  powers  to  the 
council ;  but  that  cannot  interfere  with  the  definition  of  particular  powers 
^vested  in  a  distinct  body  under  sect.  82.  It  is  admitted,  and  it  is  the 
reason  on  which  we  act,  that,  under  the  last  clause  of  sect.  82,  the  watch  com« 
tnittee  might,  with  the  approbation  of  the  council,  hare  ordered  payment 
of  these  costs ;  if  they  might  have  done  so,  it  was  not  for  the  council  to 
do  it.  This  was  treated  in  argument  as  a  technical  objection  :  but  it  is 
important  in  practice  that  the  several  bodies  within  a  corporation  should 
ascertain  the  responsibility  which  lies  on  each,  and  act  respectively  upon 
that.  A  difficulty  was  suggested  as  to  the  recovery  of  the  sum  which  has 
been  paid  over ;  but  we  are  not  bound  to  say  what  is  to  become  of  that 
money.     We  have  no  choice  but  to  set  aside  the  order. 

As  to  costs  of  the  present  application,  we  cannot  help  seeing,  on  the 
whole  view  of  the  case,  that  this  is  merely  the  mistake  of  a  public  body : 
and  we  think  that  costs  ought  not  to  be  imposed. 

Patteson,  J.  I  am  of  the  same  opinion.  I  am  far  from  saying  that  the 
watch  committee  might  not  have  ordered  payment  of  these  expenses  under 
sect.  82 ;  but  they  have  not  done  it. 

Coleridge,  J.  Sect.  82  is  drawn  with  great  care  to  keep  the  several 
authorities  distinct.  The  constables  act  under  the  orders  of  the  justices  as 
well  as  of  the  watch  committee.  Their  salaries  are  to  be  such  as  the  com- 
mittee shall  direct,  subject  to  the  approbation  of  the  council.  Then,  as 
*dR^^  ^^  extraordinary  expenses  incurred  •by  the  constables  in  appre- 
^  bending  offenders  and  executing  the  orders  of  any  justice  having 
jurisdiction  within  the  borough,  the  discretion  of  the  council  is  put  aside, 
and  the  council  is  directed  to  order,  as  it  were  ministerially,  the  payment 
of  such  expenses  as  have  «<  been  first  examined  and  approved  by  such 
justice."  Thirdly,  the  watch  committee  is  put  forward  again,  and  it  is 
enacted  that  the  borough  treasurer  shall  pay  such  further  sums  as  the  com- 
mittee shall,  subject  to  the  approbation  of  the  council,  award  to  any  of  the 
constables  for  extraordinary  exertion,  or  for  wounds,  or  as  an  allowance 
for  disability  by  reason  of  bodily  injury  or  length  of  service,  and  "  all 
other  charges  and  expenses^^  which  the  committee  shall,  subject  to  the 
9pprobation  of  the  council,  direct  to  be  paid  for  the  purposes  of  the  con- 
stabulary force.  Now,  if  the  payments  and  allowances  of  this  third  class 
were  to  be  such  as  the  council,  and  not  the  watch  committee,  might  award, 
the  committee  (who  are  no  definite  body,  and  may,  under  sect.  76,  be  a 
very  small  number  in  proportion  to  the  council)  might  all  be  opposed  to 
ihe  grant,  and  yet  the  council  make  an  order  for  the  payment.  It  is  im* 
portant  in  these  cases  to  keep  the  respostbility  with  those  on  whom  tht 
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legislature  has  placed  it,  and  to  take  care  thai  power  shall  not  be  exer- 
cised by  others,  perhaps  in  defiance  of  them. 

WiGHTMAN,  J.  Sect.  92,  which  was  cited  in  opposition  to  the  rule^ 
gives  no  direct  power  to  make  any  order  like  that  in  question,  but  only 
designates  the  purposes  to  which  the  borough  fund  shall  be  applied. 
Then  sect.  82  is  more  precise :  and  it  seems,  under  that  clause,  that  the 
payment  of  such  expenses  as  are  ^mentioned  in  the  present  order  r#  joo 
(if  they  are  to  be  allowed  at  all,  which  I  assume)  should  be  di-  *- 
rected  by  the  watch  committee  in  the  first  instance,  with  the  approbation 
of  the  council ;  because,  as  my  brother  Coleridge  has  pointed  out,  the 
constables  are  under  the  direction  of  the  watch  committee ;  and,  if  the 
order  required  by  sect.  82  were  departed  from,  the  council  might  direct 
payment  of  the  expenses  against  the  wish  of  the  committee. 

Rule  absolute^  without  costs* 
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The  examination  of  a  pauper  stated  that,  when  fourteen  years  old,  he  **  was  put  out  an 
apprentice  by  covenant  indenture"  to  A.  B.  for  seven  years,  and  went  to  and  resided 
with  him  in  C.  under  the  indenture  for  five  years,  when  pauper's  brother  purchased 
bis  time  out,  and  the  indenture  was  destroyed. 

Heldj  that  for  the  case  of  a  common  binding,  this  statement  was  sufficiently  particular 
and  that  it  was  not  to  be  inferred  from  the  language  used  that  the  binding  might  havf 
been  by  a  parish. 

The  notice  of  grounds  of  appeal  stated  that  the  pauper,  in  IBIS,  <*  rented  and  occupiedf' 
a**  tenement"  in  D.,  consisting  of  the  keeping  or  feeding  of  a  cow,  of  which  he  was 
the  owner,  by  and  on  the  land  and  premises  of  i.  H."  for  one  whole  year,  and  which 
was  of  the  value  of  lOL  a  year  at  least,  and  for  which  he  paid  J.  H.  ia,  a  week  during 
the  whole  year. 

Held,  that  the  pauper  did  not  appear  by  this  statement  lo  have  enjoyed  such  an  interest 

•    in  the  profit  of  land  as  entitled  him  to  a  settlement  in  D. 

On  appeal  against  an  order  of  justices  removing  William  Burdett  and 
his  wife  from  the  township  of  Dienby  in  the  west  riding  of  Yorkshire  to  the 
parish,  township  or  place  of  Cumberworth  Half  in  the  same  riding,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  court  on  the 
following  case. 

The  examination  respecting  the  settlement  of  the  said  William  Burrlett 
and  Sarah  his  wife,  whereon  the  said  order  was  made,  was  the  following. 
<<  This  examinant,  William  Bnrdett,  maketh  oath,  and  saith  that  he  is 
sixty^nine  years  of  age,  and  the  place  of  his  settlement  is  at  Cumberworth 
Half  in  the  said  riding,  which  he  gained  by  apprenticeship  with  Amos 
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Bardett  of  Gilfits  in  Cumberworth  Half  aforesaid.  When  I  was  about 
fourteen  years  of  age,  I  was  put  out  an  apprentice  by  covenant  indenture 
to  the  said  Amos  Burdett  for  the  term  of  seven  years,  to  learn  the  trade 
of  a  clothier ;  and  I  went  to  and  resided  with  the  said  Amos  Burdett  in 
Cumberworth  Half  under  the  said  indenture  for  five  years  and  six  months, 
when  my  brother  Joseph  Morton  purchased  my  time  out  with  my  roaster 
for  the  sum  of  two  guineas,  which  was  paid  by  my  mother,  and  the  inden- 
tures were  destroyed ;  and  I  have  never  done  any  act  since  whereby  to 
^6R''^     ^^^^  ^  settlement.    I  was  married  at  *Louth  in  Lincolnshire  to  my 

^  wife,  Sarah  Roberts,  in  the  year  1795."  On  the  hearing  of  the 
appeal,  as  soon  as  the  respondents  had  opened  their^case,  the  appellants 
objected  that  the  said  examination  was  insufficient  on  the  face  of  it,  and 
that  the  said  order  of  removal  ought  on  that  ground  to  be  quashed.  The 
grounds  of  insufficiency  relied  on,  under  grounds  of  appeal  which  properly 
pointed  them  out,  were,  that  the  alleged  indenture  of  apprenticeship  was 
neither  shown  to  have  been  produced  before  the  justices  who  took  the 
said  examination,  nor  was  its  loss  or  destruction  sufficiently  shown  to  let 
in  secondary  evidence  before  the  said  justices  of  such  indenture ;  and  that, 
if  a  sufficient  foundation  were  laid  in  the  said  examination  to  warrant  the 
reception  of  such  secondary  evidence,  then  the  secondary  evidence  given 
respecting  the  said  indenture  was  wholly  defective  and  insufficient  in  the 
following  respects,  that  is  to  say :  That  it  did  not  appear  by  the  said  ex- 
amination whether  the  said  William  Burdett  was  a  parish  apprentice,  or 
by  whom  he  was  bound,  or  who  were  the  parties  to  the  supposed  inden- 
ture: and  that,  if  he  were  a  parish  apprentice,  then  it  did  not  appear  by 
tfie  said  examination  whether  the  said  binding  was  allowed  by  two  jus* 
tices  of  the  peace ;  and  that  it  did  not  appear  by  the  said  examination 
either  that  the  money  given  or  contracted  for,  in  relation  to  such  appren- 
tice, was  inserted  in  the  said  indenture,  or  that  the  said  indenture  was 
duly  stamped  in  pursuance  of  the  statutes  in  force  at  the  time  when  it  was 
executed.  The  Court  of  Quarter  Sessions,  after  hearing  counsel  on  both 
sides  upon  the  alleged  insufficiency  of  the  said  examination,  overruled  the 
objections  taken,  and  held  the  said  examination  good.  The  appellants, 
^^QT*^     after  such  decision  of  the  court,  conceded  that  •the  respondents 

-'  could  prove  the  settlement  stated  in  the  examination ;  and  that 
settlement  was  taken  as  proved. 

The  appellants  then  proposed  to  rely  on  a  subsequently  acquired  settle- 
CMUt,  as  stated  in  the  following,  which  was  the  seventh,  ground  of  ap- 
|ieal.  «<  That,  subsequent  to  the  said  alleged  apprenticeship  in  our  said 
township  of  CumberwoKh  Half,  that  is  to  say  in  or  about  the  year  1812, 
Ihe  6aid  William  Burdett,  ihe  pauper,  rented  a  cottage  or  tenement  of  the 
yaki«  and  for  the  sum  (which  he  paid)  of  1/.  10«.  per  annum,  situate  at 
Exiey  Gate  in  yoUr  said  township  of  Denby,  in  which  he  resided  for  the 
jlem  of  one  whole  year  at  the  least ;  and  the  said  pauper  has  ever  since 
Wttiiiiuad  to  reside,  and  does  in  bci  now  rende,  in  the  -flame  cottage  at 
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Exit  J  Gale  aforesaid:  and  that,  in  or  about  the  year  aforesaid,  and  at  the' 
same  time  that  he  so  occupied  and  resided  in  the  said  cottage  or  tene- 
ment at  Exley  Grate  aforesaid,  he  also  rented  and  occupied  another  tene- 
ment at  Denby  Hall  in  your  said  township  of  Denby,  consisting  of  the 
keeping  or  feeding  of  a  cow,  of  which  he  was  the  owner,  by  and  on  the 
land  and  premises  of  James  Haigh  of  Denby  Hall  aforesaid,  for  the  space 
of  one  whole  year,  and  which  was  of  the  value  of  10/.  a  year  at  the  least, 
and  for  which  the  said  pauper  paid  to  the  said  James  Haigh  the  sum  of 
4s.  a  week  during  the  whole  year;  whereby  the  said  pauper  did  acquire 
a  settlement,  and  is  now  legally  settled,  in  your  said  township  of  Denby. 
The  respondents  upon  this  admitted  that  the  facts  stated  in  the  said  seventh 
ground  of  appeal  were  all  true ;  and  it  was  agreed  by  the  counsel  on  both 
sides'that  evidence  sufficient  to  establish  the  said  seventh  ground  of  ap- 
peal should  be  taken  as  having  been  adduced  by  the  appellants ;  but  the 
counsel  for  the  respondents  ^objected  that  the  said  seventh  ground  r*^^ 
of  appeal  did  not  show  upon  the  face  of  it  a  legal  settlement  in  '' 
the  said  township  of  Denby.  After  hearing  this  question  argued,  the  Court 
of  Quarter  Sessions  decided  that  the  said  seventh  ground  of  appeal  did  not 
diow  upon  the  face  of  it  a  legal  settlement  in  the  said  township,  and  there- 
upon confirmed  the  said  order  of  removal,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench. 

If  this  court  should  be  of  opinion  either  that  the  said  examination  was 
bad  as  contended  by  the  counsel  for  the  appellants,  or  that  the  said  seventh 
ground  of  appeal  did  show  a  legal  settlement  in  Denby,  then  the  said  order 
of  removal  and  the  said  order  of  sessions  were  to  be  quashed;  otherwise  the 
said  order  of  sessions  and  the  said  order  of  removal  to  stand  confirmed. 

Sir  G.  A.  Lewin  and  Ooerend^  in  support  of  the  order  of  sessions.(a) 
As  to  the  first  point :  there  is  no  ground  for  assuming  that  the  indenture 
in  this  case  was  a  parish  indenture.  PrinJi  facie  it  will  be  taken  that  an 
apprentice  was  bound  in  the  ordinary  manner.  There  is  a  distinction, 
universally  under8:ood  at  sessions,  between  <<  a  covenant  indenture"  and 
a  parish  indenture.  And  stat.  43  Eliz.  c.  2,  s.  5,  which  provides  for  the 
binding  of  parish  apprentices,  points  out  that  distinction,  by  the  enactment 
that  such  binding  shall  be  <<  as  effectual  to  all  purposes,  as  if  such  child 
were  of  full  age,  and  by  indenture  of  covenant  bound  him  or  her  self." 
The  examination,  stating  that  <<  the  ^indentures  were  destroyed,"  fAoo 
showed  enough  to  let  in  secondary  evidence  of  them.  It  could  ^ 
not  be  necessary  for  the  pauper  to  state  that  he  was  present  at  the  destruc- 
tion.    [Lord  Denman,  C.  J.  It  is  sufficiently  shown.] 

llien  as  to  the  subsequent  settlement.  The  pasturage  of  a  cow  would 
have  been  a  tenement  in  respect  of  which  a  settlement  might  be  acquired, 

(a)  The  case  was  partly  argued  in  Michaelmas  term,  (November  Uth,)  18i3,  before 
iLord  Denman,  C.  J.,  Williams^  (^oleridge,  and  Wightman,  Js^  when  the  court  dasiredt 
la  Ihe  first  instance,  to  hear  ooouel  on  «ach  side  on  the  question  respeotiag  the  inden- 
ture.   This  having  been  argaed,  the  case  stood  over  to  the  present  term. 
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if  it  had  been  a  necessary  part  of  the  contract  that  the  cow  should  be 
pastured  upon  Haigh's  land ;  but  not  otherwise ;  Bex  t.  Tly&ury,  2  Nol. 
P.  L.  19,  note  (1,)  4th  ed. ;  Bex  v.  Minster,  3  M.  &  S.  276 ;  /Zer  v.  Sutton 
St.  Edmunds y  1  B.  &  C.  536 ;  Rex  v.  BardweU,  2  B.  &  C.  161.  Here  the 
ground  of  appeal  states  only  that  the  pauper  rented  and  occupied  a  tene- 
ment at  Denby  Hall,  <<  consisting  of  the  keeping  or  feeding  of  a  cow,  of 
which  he  was  the  owner,  by  and  on  the  land  and  premises  of  James 
Haigh  of  Denby  Hall  aforesaid,  for  the  space  of  one  whole  year,'^  for 
which  he  paid  Haigh  4«.  a  week.  The  words  <<  feeding"  «  by  and  on 
the  land  and  premises  of  J.  H."  <<  for  the  space  of  one  whole  year*'  cannot 
mean  that  she  was  to  be  pasture  fed  at  all  times  of  the  year;  and,  far  from 
necessarily  implying  that  the  cow  was  to  be  pastured  on  the  land,  they 
admit  of  several  constructions  widely  different.  If  their  known  import 
was  that  the  cow  should  be  pastured  on  Haigh's  land,  the  sessions  (as 
Bayley,  J.  obserred,  when  discus^ng  a  similar  question  in  Bex  v.  7%om- 
ham,  .6  B.  &  C.  733,)  should  have  stated  in  the  case  that  they  so  under- 
stood it :  but  they  have  stated,  in  substance,  the  contrary.  To  put  the 
*if^Q1  ^^^^  appli<?d  in  Bex  v.  Stoke  *upon  Trenty  10  East,  496,  and  Bex 
*'  V.  Darley  Abbey y  14  East,  280,  could  the  pauper  have  sued  Haigh 
in  trespass  for  removing  the  cow  from  any  particular  pasture,  or  for  breach 
of  contract  in  feeding  her  otherwise  than  by  the  pasturage  ?  If  there  it 
even  doubt  on  this  point,  the  ground  of  appeal  is  too  ambiguously  stated , 
and  it  cannot  be  helped  by  intendment ;  Begina  v.  The  Justices  of  the 
West  Bidingy  2  Q.  B.  505 ;  Begina  r.  Old  Stratfordy  2  Q.  B.  513 ;  Be- 
gina  V.  The  Becorder  ofLeedSy  2  Q.  B.  547,  (note.) 

B.  Hall  and  Pashtet/y  contra.  As  to  the  apprenticeship.  The  con- 
struction given  on  the  other  side  to  the  words  «<  covenant  indenture"  is 
not  universally  known.  Every  binding  of  an  apprentice  involves  cove- 
nants, express  or  implied.  <<  I  was  put  out  an  apprentice"  imports  that  the 
pauper  did  not  bind  himself,  and  favours  the  supposition  of  a  parish  bind- 
ing. The.  examination  ought  to  state  distinctly  the  species  of  apprentice- 
ship relied  upon,  as  the  course  of  inquiry  in  the  case  of  a  common  ap- 
prenticeship would  be  different  from  that  in  the  case  of  a  parish  binding. 
The  term  «  covenant  indenture"  is  at  best  ambiguous,  and,  therefore^ 
makes  the  examination  in$ufi]cient.(a) 

As  to  the  settlement  in  Denby.  The  notice  of  grounds  alleges  that  the 
pauper  rented  and  occupied  «  another  tenement,"  «<  consisting,"  &c.  The 
word  «<  tenement,"  so  used,  explains  that  the  feeding  afterwards  described 
was  such  as  the  law  considers  a  tenement,  and  not  something  different 
^  .  That  answers  the  ^objection  founded  on  /Zegt/ia  v.  J%e  Justices 
^  of  the  West  Bidingy  2  Q.  B.  505,  and  the  other  cases  on  the  sub^ 
ject  of  uncertainty.  And  the  description  itself  is  sufficiently  clear.  To 
keep  the  cow  on  bay  severed  in  a  former  year,  or  from  other  land  than 

(a)  Sir  O.  A.  Lewin  here  referred  to  Bex  v.  A.  MiekaeTs  Bath,  t  Bolt,  48S,  pL  Wl 
ethed.  ' 
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Haigh's,  would  not  hare  been  a  fulfilment  of  his  contract  to  feed  <<  by  and 
on  the  land."  [Wightman,  J.  Was  the  feedmg  to  be  by  the  land,  or  by 
Haigh?]  «  By"  refers  naturally  to  the  land  as  the  nearer  word.  [Colk« 
RIDGE,  J.  Keeping  or  feeding  <<  by  the  land"  is  not  a  common  expression. 
WiGHTMAN,  J.  And  you  must  say  <<  by  the  premises,"  as  well  as  <<  by  the 
land."]  <<  Premises"  is  a  term  having  various  meanings.  The  sense 
here  is,  that  the  cow  was  to  be  fed  by  the  land,  and  on  the  land  and  pre« 
mises.  The  words  <<  on  the  land"  fix  a  place  upon  which  the  feeding  is 
to  be,  and  bring  the  case  within  the  authority  of  Rex  v.  Minster^  3  M.  & 
S.  276,  and  Rex  v.  Darley  ^bbey,  14  East,  280. 

Lord  Dekman,  C.  J.  We  had  some  doubt  in  this  case  whether  the  ex* 
amination  was  good ;  but  I  think  the  words  <<  covenant  indenture"  are 
sufficiently  descriptive  to  enable  us  to  say  that  the  justices  came  to  a  right 
conclusion.  Then,  as  to  the  notice  of  appeal,  I  think  the  seventh  ground 
was  insufficient,  not  as  giving  a  defective  account  of  the  case  to  be  set  up, 
but  as  showing  that  which  in  point  of  law  is  not  a  tenement.  It  is  esta« 
blished  by  Rex  v.  Tisburyy  2  Nol.  P.  L.  19;  and  see  ibid,  note(l,)  and 
other  caseSj  that  a  tenement  of  this  description  can  be  created  only  by  an 
engagement  for  the  feeding  of  cattle  on  the  produce  of  some  particular 
land  which  is  to  confer  a  settlement*  It  seems  to  me  that  the  only  rea- 
sonable construction  of  this  ^agreement  is,  that  the  cow  was  to  be  rmACkx 
kept  or  fed  by  Haigh,  and  on  his  land  and  premises.  But,  even  ^ 
if  there  were  a  doubt  as  to  this,  the  statement  is  insufficient. 

Patteson,  J.  I  was  not  present  at  the  argument  on  the  first  point ;  but 
[  agree  in  what  my  lord  has  said  upon  it.  The  examination  shows  that 
the  indenture  is  lost,  and,  by  describing  it  as  a  <<  covenant  indenture," 
distinguishes  it  sufficiently  from  a  parish  indenture.  As  to  the  second 
point,  on  the  construction  argued  for  by  the  appellants  we  must  infer  from 
the  word  <(by"  that  the  cow  was  to  be  fed  upon  the  land  during  the  whole 
year.  I  think  we  must  say,  reddendo  singula  singulis,  that  the  feeding 
was  to  be  <<  on"  the  land  while  there  was  food  on  it,  and  by  Haigh  at 
other  times.  In  Rex  v.  Oswald  Tunsselly{a)  the  pauper  rented  the  milk  of 
a  cow,  to  be  kept  by  the  owner,  but  was  held  to  have  acquired  no  settle- 
ment, because  it  was  not  made  part  of  the  bargain  that  she  should  be  pas- 
ture fed,  though  she  was  so  in  fact ;  and  it  was  on  the  distinction  furnished 
by  that  case  that  Abbott,  C.  J.,  founded  his  judgment  in  Rex  v.  SuUon 
Si.  Edmunds^  1  B.  &  C.  536,  where  Rex  y.  Oswald  Twissell{a)  was  cited. 
I  thought  at  one  time  that  the  appellants  here  might  set  up  as  a  tenement 
the  right,  so  far  as  the  contract  gave  it  them,  to  depasture  on  the  growing 
produce  of  the  land  during  some  part  of  the  year,  and  might  allege  that 
this,  exclusively,  was  worth  10/.  a  year:  but  that  could  not  well  be,  be- 
cause the  payment  for  the  whole  year's  feeding  was  only  10/.  8s, 

^CoLRRiDGE,  J.  On  the  first  point  it  is  natural  that  we  should  rmAQ9 
look  to  Stat.  43  Eliz.  c.  2,  s.  5,  considering  that  parish  indentures     '- 

(a)  Cited,  1  B.  dc  C.  638,  in  £«  r.  SuUan  8L  Edmimdi. 
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raine  in  bjr  that  act :  and  we  there  find  it  enacted  that  the  binding  of  a 
child  bj  the  overseers  shall  be  <<  as  efiectual  to  all  purposes,  as  if  such 
child*'  «  by  indenture  of  covenant  bound  him  or  her  self  :'^  it  is  therefore 
reasonable  to  suppose  that  a  <<  covenant  indenture^'  means  something  dif* 
ferent  from  a  parish  indenture.  And  there  is  nothing  in  the  statements  of 
the  case  to  show  that  any  justice  of  the  peace  interfered  either  in  tbe  bind- 
ing or  in  putting  an  end  to  the  apprenticeship.  As  to  the  other  point,  I 
think  the  case,  read  with  common  sense,  can  bear  only  the  construction 
that  the  cow  was  to  be  fed  and  kept  by  Haigh  on  his  land  and  premises. 
The  allegation  that  the  supposed  tenement  was  <<  occupied^'  by  the  pauper 
does  not  make  it  more  a  tenement.  Reliance  has  been  placed  upon  that 
word,  as  used  in  the  case ;  but  its  operation  is  confined  by  the  statement; 
which  follows. 

WiGHTBCAN,  J.  I  am  of  the  same  opinion  on  both  points.  As  to  the 
fecond,  the  word  « tenement"  is  explained  by  what  follows.  It  was  ndt 
necessary  that  the  cow  should  be  pasture  fed  ;  and  she  might  be  fed,  en- 
tirely or  in  part,  with  the  produce  of  other  land  than  that  in  respect  of 
which  the  settlement  is  claimed.  Order  of  sessions  confirmed. 


•«3]  •The  QUEEN  v.  SCOTTON. 

Under  stat.  6  A;  7  W.  4,  o.  16,  s.  9,  an  information  under  the  Game  Act,  1  db  3  W.  4,  e. 
32,  if  laid  by  a  person  not  deposing  on  oath  to  the  matter  of  charge,  must  distinctly 
show  that  the  charge  was  deposed  to  by  some  other  credible  witness  on  oath.  If  the 
information  leaves  this  doubtfoT,  all  further  proceedings  upon  it  are  Mrtthout  jurisdie* 
lion:  and,  if  tbe  defendant  is  summoned  and  appears  to  answer  the  charge,  a  witness 
giving  false  evidence  on  the  hearmg  cannot  be  convicted  of  perjury. 

Qitart  whether,  under  stat.  9  G.  4,  c.  69,  s.  9,  or  1  &  2  W.  4,  c.  33,  s.  30,  a  party  can 
be  convicted  of  entering  or  being  upon  land  for  the  purpose  of  poaching,  if  he  does 
not  himself  go  upon  the  land,  but  is  on  an  adjacent  close,  employing,  assisting,  nod  ia 
company  with,  those  who  actually  enter. 

Indictment  for  perjury  on  the  hearing  of  an  information  before  two 
justices  under  stat.  I  &  2  W.  4,  c.  32,  s.  30.     Plea,  not  guilty. 

On  the  trial  of  the  indictment,  before  Williams,  J.,  at  the  Stafibrdshire 
Summer  assizes,  1843,  it  appeared  that  the  following  information  was  laid 
under  the  above  section,  and  in  pursuance  of  stats.  1  &  2  W.  4,  c.  32,  a. 
41,  and  6  &  7  W.  4,  c.  65,  s.  9. 

«( StaHbrdshire  to  wit.  Be  it  remembered  that,  within  three  calendar 
months  after  the  commission  of  the  offence  hereinafter  named,  to  wit  on 
13th  day  of  January,  a.  d  ,  1843,  at  Rolleston  in  the  said  county.  Sir  Os« 
wald  Mosley,  of,"  &c.,  <<  baronet,  a  credible  witness,  in  his  proper  person 
Cometh  before  me  William  FawkenerChetwynd,one  of  the  justices,"  &c., 
reassigned,"  &c.,  "in  and  for  the  said  county,"  &c.,  "and  now  here 
giveth  me  the  said  justice  to  understand  and  be  informed  that  Richard 
Robinson,  of,"  flte.,  "did,  on,"  Ac.,  "at,"  &c.,  "unlawfully  commit  a 
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c«rtaia  trespass  by  eotering  in  the  daytime  of  the  same  day  epoii  a  certain 
close  of  land  in  the  possession  and  occupation  of  Thomas  Warren,  there 
situate,  in  pursuit  dT  game,  contrary  to  the  statute  in  such  case/'  &c. ; 
<&  whereby,  and  by  force  of  the  statute,  the  said  Richard  Robinson  has 
forfeited  a  sum  of  money  not  exceeding  2/.,  to  be  applied  as  the  said  statute 
directs.  And,  the  said  information  having  been  also  verified  upon 
*the  oath  of  William  Atkinson,  of,^^  &c.,  ^«  gardener,  another  ere-  r*^Q^ 
dible  witness,  before  me  the  said  justice,  so  hereupon  the  said  Sir  '* 
Oswald  Mosley  prays  that  the  said  Richard  Robinson  may  be  forthwith 
summoned  to  appear  before  one  of  the  said  justices  (o  answer  the  said 
information  and  o^ake  his  defence  thereto. 

^  Exhibited  by  Sr  Oswald  M<>sley,  and  sworn  before  me  on  the  day 
and  year  first  ab^ve  written. 

<^W.F.  Chetwynd." 
«( Oswald  Mosley. 
&<  William  Atkinson.'' 

A  summons  was  granted ;  and  the  defendant  appeared  before  two  jus- 
tices, and  pleaded  not  guilty.  Atkinson  was  sworn,  and  stated  that,  on 
January  11th,  1843,  he  saw  Robinson  in  Warren'a  field,  under  circumr 
stances  (described  by  the  witness)  which  showed  an  ofience  within  stat  1 
&  2  W.  4,  e.  32,  s.  30.  The  defendant  was  also  sworn,  and  deposed  that 
he  went  with  Robinson  into  a  lane  near  the  field ;  that  Robinson  shot  into 
the  field,  but  did  not  enter  it ;  and  that  defendant  himself  weiit  into  th^ 
field,  and  fetched  off  what  Robinson  killed.  This  was  the  evidence  on 
which  perjury  was  assigned. 

The  information  being  produced  on  the  trial  of  the  indictment,  the 
defendant's  counsel  objected  that  it  did  not  show  any  charge  made  on  oath, 
and  therefore  that  the  subsequent  proceeding  of  the  justices  was  withotut 
jurisdiction.  Williams,  J.,  gave  leave  to  move,  if  necessary,  that  a  ver- 
dict might  be  entered  for  the  defendant  on  this  point*  It  was  also  cour 
tended  that  the  evidence  given  by  the  defendant  was  not  material  to  the 
result  of  the  information,  because  Robinson  was  equally  guilty  of  an 
oflfence  against  stat.  1  &  2  W.  4,  c.  32,  s.  30,  whether  *he  went  r*4Q5 
bto  the  field  and  shot  there,  or  whether  he  shot  into  the  field  from  '* 
a  place  adjoining,  and  another  person,  in  his  company,  went  in  and  brought 
away  the  game.  The  learned  judge  thought  the  evidence  material,  an4 
overruled  this  objection.    Verdict,  guilty. 

Talfourdf  Serjt,  in  Michaelmas  term,  1843,  obtained  a  nrule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  defendant  oq  the  first 
objection,  or  a  new  trial  granted  on  the  second ;  or  why  the  judgment 
should  not  be  arrested,  on  grounds  which  it  is  unnecessary  to  state. 

Sir  F,  PoUockf  attorney-g»*neral,  Wkatek^  and  Oreaves  now  showed 
cause.  It  is  objected  that,  on  the  face  of  this  information,  the  charge  doee 
not  appear  to  have  been  deposed  to  on  oath,  eiber  by  Sir  Oswald  Mosley, 
die  prosecutor,  or  by  any  other  credible  witness.    Nothing  in  st^,  1^2 
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W.  4,  c.  32,  s.  41,  or  stat.  6  &  7  W.  4,  c.  65,  s.  9,  requires  an  informe* 
tion  expressing  on  the  face  of  it  that  a  particular  charge  is  made  on  oath; 
or,  indeed,  any  written  information  at  all.  If  the  magistrate  had  proceeded 
ex  parte  for  want  of  appearance,  or  had  issued  his  warrant  to  arrest,  it 
might  reasonably  have  been  insisted  that  a  previous  charge  on  oath  must 
be  distinctly  shown:  but,  when  the  party  charged  has  been  summoned  and 
appeared,  and  made  his  defence  to  the  information,  it  is  too  late  to  urge 
that  it  did  not  state  a  yerification  of  the  charge  following  the  precise  Ian* 
guage  of  the  statutes.  The  case  is  analogous  to  those  in  which  it  has  been 
held  that  an  irregular  summons,  or  the  want  of  a  summons,  was  cured  by 
the  party's  appearance ;  Paley  on  Conv.  39,  ch.  2,  s.  4,  (3d  ed.,)  andRez 

*4961  *^'  '^^^^^^^  ^  ^^'^'  ^^^  >  Regina  v.  Barret^  1  Salk,  383,  and  other 
-'  cases,  there  cited.  And,  where  the  question  is  whether  perjury 
was  committed  on  a  trial,  the  court  will  not  look  into  a  defect  in  the  pre- 
liminary proceedings :  Begina  v.  Meeky  9  Car.  &  P.  513,  is,  in  principle^ 
an  authority  on  this  point.  A  question  resembling  the  present  arose,  but 
was  not  decided,  in  Atkin$  v.  Kxtby^  11  A.  &  £.  777. 

The  counsel  for  the  crown  also  contended  that  the  evidence  of  Scotton 
was  material.  First,  because,  at  all  events  it  impeached  the  testimony, 
and  shook  the  credit,  of  Atkinson.  Secondly,  because,  as  they  argued,  it 
was  necessary  to  a  conviction  under  stat.  1  &  2  W.  4,  c.  32,  s.  30,  that  the 
defendant  should  have  entered  and  been  personally  upon  the  land,  iter  v. 
Jhwsell,  6  Car.  &  P.  39S ;  Rex  v.  Passey,  7  Car.  &  P.  282 ;  ilex  v.  Lockdi^ 
7  Car.  &  P.  30Q,  and  Regina  y.  Jfickless,  8  Car.  &  P  757,(a)  were  referred 
to(i.)  This  point  not  being  decided,  though  alluded  to  in  the  judgments 
*4Q71  pi'onouQced  *by  the  court,  no  further  report  of  the  argument  is 
^  thought  necessary.  The  argument  on  other  points,  not  decided 
by  the  court,  is  also  omitted. 

(a)  See  also  Rex  y.  Andrews,  2  M.  dc  Rob.  37,  and  I  Rass.  on  Crimes,  476,  3d  ed.,  by 
Oretves,  note  (b)  by  the  editor.  The  indictments  in  all  the  above  cases  were  for  night 
poa  sbing,  under  stat  9  G.  4,  c  69. 

('()  The  following  observations  npon  the  cases  were  made  by  the  coart  during  tho 
arg^  iment. 

I  ord  Denman,  C.  J.  In  Rex  v.  PoMtey,  (7  C.  6l  P.  8S2,)  and  Rex  v.  Loekett,  (7  C.  & 
P.  S  00,)  Alderson,  B.,  held  that,  if  some  defendants  were  in  the  wood  where  the  trespass 
wat  committed,  and  others  were  on  the  outside,  but  were  of  the  same  party,  and  engaged 
in  tie  same  purpose,  all  were  guilty  of  an  ofience  under  stat  9  G.  4,  c.  69.  It  does  not 
apf  ;ar  in  the  first  case  whether  the  jury  found  that  all  had  entered  upon  the  land  or 
not.  In  the  other  case  they  expressly  found  that  all  had  entered.  My  brother  Patteson, 
in  Rex  v.  DoumU,  (6  C.  6l  P.  398,)  expressly  lays  it  down  that,  in  the  case  of  night 
poaching,  the  parties  ''must  be  all  proved  to  be  in  the  place  laid  in  the  indictment" 
Palleson,  J.  The  ofience  there,  under  stat  9  G.  4,  c.  69,  s.  9,  was  entering  and  being  on, 
land  to  the  number  of  three  or  more  together,  for  the  purpose,  Stc,  It  was  unnecessary  for 
me  to  go  so  far  as  I  did  in  that  case;  for  there  was  no  sufficient  evidence  that  one  party 
was  assisting  the  other  in  taking  or  destroying  game;  all  joined  in  a  rescue;  but  the 
|>erson  who  was  previously  engaged  in  shooting  was  alone  at  that  time,  and  there  was 
nothing  to  warrant  the  jury  in  saying  that  the  others  helped  him.  Lord  Denmnn,  C.  J« 
If  Rex  V.  Passey,  (7  C.  dt  P.  882,)  was  a  case  similar  in  its  circumstances  to  Rex  r. 
tftkiU,  (7  C.  dc  P.  800,)  all  the  cases  may  perhaps  be  reconciled;  for  >n  Rex  r^LocbtH 
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Talfaurdj  Serjt.  (with  whom  were  M.  D.  HiU  and  J.  Gray^)  contra.  A 
ralid  informationi  here,  was  necessary  to  give  the  justices  jurisdiction, 
therefore  Begina  y.  Meekj  9  Car.  &  P.  613,  (where  the  alleged  peijuiy 
was  committed  on  the  trial  of  a  bad  indictment  at  the  assizes,  and  this  was 
held  no  objection)  does  not  apply.  By  stat.  6  &  7  W.  4,  c.  65,  s.  9,  an 
information  on  oath  by  some  credible  witness  is  made  a  condition  prece- 
dent to  the  summoning  any  party  accused.  The  words  «« and  the  said 
information  having  been  also  verified  upon  the  oath  of  William  Atkinson'^ 
do  not  show  that  Atkinson  swore  to  the  subject  matter  of  the  charge* 
They  may  mean  only  that  he  attested  the  statement  of  Sir  Oswald  Mosley, 
before  referred  to.  The  words  <<  sworn  before  me"  give  no  additional 
certainty :  two  persons  are  mentioned  before  as  credible  witnesses ;  and 
the  swearing  may  have  been  by  either.  (He  was  then  stopped  by  the 
court.) 

'*Lord  DcNMAN,  C.  J.  I  think  it  is  a  fatal  objection  that  rmAQo 
Robinson  does  not  appear  to  have  been  summoned  before  the  '* 
justices  on  auy  information  authorizing  them  so  to  call  upon  him.  The 
information  does  not  show  such  a  deposition  on  oath  as  the  act  G  &  7  W, 
4,  c.  65,  s.  9,  requires ;  for  it  would  be  an  unreasonable  construction  of 
that  instrument  to  say  that  Atkinson  deposed  to  the  facts  mentioned  as  the 
substance  of  the  charge,  and  which  ought  to  have  been  stated  as  part  of 
his  deposition.  We  do  not  yield  to  the  objections  as  to  the  materiality 
of  what  was  sworn,  nor  do  we  say  whether  stat.  1  &  2  W.  4,  c.  32,  s.  30, 
is  governed,  in  its  application,  by  the  same  rules  as  stat.  9  G.4,  c.  69,  s.  9, 
The  questions  on  these  points  are  still  open. 

Patteson,  J.  The  case  of  Rex  v.  Dowselly  6  Car.  &  P.  398,  decided 
before  me  under  stat.  9  G.  4,  c.  69,  s.  9,  might  perhaps  be  found,  on  ex- 
amination, to  difler  from  those  before  my  brother  Alderson  which  have 
been  referred  to.  We  are  not  bound  to  say,  in  the  present  case,  whether 
it  be  necessary  to  a  conviction  of  any  defendant  under  that  enactment,  or 
under  stat.  1  &  2  W.  4,  c.  32,  s.  30,  that  he  should  personally  have  gone 
into  the  close,  or  whether  it  may  be  sufficient  that  he,  standing  without, 
sent  others  in.  The  present  question  arises  on  stat.  6  &  7  W.  4,  c.  65, 
s.  9 :  and  by  that  clause  it  is  necessary,  before  any  step  be  taken  to  carry 
into  efiect  such  an  information  as  is  there  spoken  of,  by  summons  or  other- 
wise, that  the  informer  or  some  other  person  should  have  made  a  deposition 
on  oath,  pledging  himself  to  the  truth  of  the  charge,  and  signing  his  name. 
*From  the  manner  in  which  Atkinson's  name  is  placed  in  the  r«xQQ 
body  of  this  information,  it  does  not  show  a  distinct  deposition  to  '* 
the  charge  by  him,  even  when  his  name  is  subscribed.    If  Atkinson  were 

the  jury  thooght  that  all  the  parties  were  upon  the  land  when  the  offence  was  committed 
In  that  ease  Rex  v.  DawM,  (6  C.  it,  P.  398.)  was  cited ;  and  my  brother  Alderson  aaid 
that,  oat  of  respect  for  the  opinion  there  expressed,  he  would,  if  it  should  become  ne« 
ceaaary,  reserve  the  point:  but  the  necessity  did  not  arise.  It  seems,  therefore,  that  an 
OD^  has  yet  suffered  punishmeiit  on  the  constmetion  given  to  the  statute  in  Bos  r 
?amey  and  Rtx  v.  LotketU 
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indnrted  for  perjury  committed  by  him  as  a  witness  io  support  of  this  m« 
formation,  the  instrument,  as  drawn,  would  not  bear  out  an  iodictment. 
The  language,  in  every  material  part,  is  that  of  Sir  Oswald  Mosley. 

Williams,  J.  The  statute  6  &  7  W.  4,  e.  65,  s.  9,  prescribes  what  w 
to  be  done  to  give  the  magistrates  jurisdiction  when  the  inTormer  himsetf 
does  not  make  the  charge  on  oath.  The  meaning  of  all  written  infonna* 
tions  is  to  show  that  the  matter  of  complaint  was  one  which  the  justices 
had  authority  to  inquire  into.  Here  we  find  nothing  which  amounts  to  a 
a  statement  of  the  charge  before  the  summoning  justice  on  the  oath  of  the 
informer  or  another  witness.  All  the  language  of  the  information  might 
be  home  out  if  no  statement  of  the  charge  had  been  made  beyond  that  of 
Sir  Oswald  Mosley. 

Coleridge,  J.  I  agree  that  this  question  turns  whoNy  on  stat.  6  &  7 
W.  4,  c.  65,  s.  9.  In  the  case  of  an  information  under  the  circumstances 
there  poin'ed  out,  it  is  a  condition  precedent  to  any  further  st«p  that  the 
matter  of  the  information  should  be  deposed  to  on  the  oath  ef  (he  informer 
or  some  other  credible  witness.  Here  that  does  not  appear.  I  should 
rather  infer  the  contrary. 

Rule  absolute,  to  enter  a  rerdiet  for  the  defendant 
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Under  staL  4  dc  S  W.  4,  c  78,  s.  79,  notice  of  cllargrabiUiy  mnst  proeeed  from  ft  bmi 
jority  of  the  parish  officers,  or  thfte  gnardiana  at  leaat,  of  tht  removtag  parish. 

VThether  the  notice*  on  the  ftce  of  it,  must  show,  by  the  tignatares  of  the  paitits  or 
otherwise,  that  it  does  proceed  from  aucb  a  majority,  &c.»  gtutre. 

On  appeal  against  an  order  of  two  justices,  whereby  Rachel  Harmaa 
and  her  female  bastard  child  were  removed  from  the  parish  of  Trowbridge 
to  the  parish  of  Westbury,  both  in  Wiltshire,  the  sessions  confirmed  the 
order  subject  to  the  opinion  of  this  court  on  a  case. 

The  case  (besides  statements  not  material  to  the  point  upon  which  the 
decision  of  the  court  turned)  set  out  a  certificate  of  chargeability,  from  the 
guardians  of  the  Melksham  union,  in  which  Trowbridge  is,  «^duly  signed, 
sealed  and  countersigned  as  required  by  the  statute  5^6  Vict.  c.  57,  s» 
17,"  and  a  notice  of  cbargeability.  The  latter  commenced  as  follows* 
(*In  the  matter  of  Rachel  Harman  (widow  of  Thomas  Harman,)  a  pauper* 
to  the  overseers  of  the  parish  of  Westbury  in  the  county  of  Wills :  Take 
notice,  that  the  above  named  Rachel  Harman,"  &c.  The  conclusion  was 
as  follows.  «  Dated  this  8th  day  of  April,  1843.  George  Mundy,  Robert 
Walker,  James  Brewer,  overseers  of  the  parish  of  Trowbridge  in  the 
county  of  Wilts."  It  did  not  appear  by  any  thing  in  the  notice,  except 
as  above,  from  whom  the  notice  proceeded. 

'  The  sixth  ground  of  objection  was  the  following.     <<  That  no  legal  ox 
sufficient  notice  has  been  given,  by  the  said  respondents  to  the  said  appel* 
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IsBts,  that  the  said  pauper  and  her  said  child  were,  at  the  time  of  making 
such  order,  actually  chargeable  to  the  said  parish  of  Trowbridge. '^  The 
case  then  stated  as  follows. 

On  the  hearing  of  the  appeal,  the  servtee  of  a  notice  *of  appeal  r*e/)| 
and  grounds  were  duly  proved :  and  the  counsel  for  the  respond- 
ents,  to  meet  the  axth  ground  of  appeal  abore  stated,  called  a  clerk  m 
the  office  of  the  respondent's  attorney,  who  proved  a  due  serrice  of  the 
notice  of  chargeabiihy  hereinbefore  set  forth,  and  that  the  notice  so  served 
was  signed  by  George  Mundy,  Robert  Walker,  and  James  Brewer,  three 
of  the  overseers  of  the  respondent  parish.  On  his  cross  examination  he 
slated  that  there  were  in  feet  four  overseers  and  two  churchwardens,  ap- 
pointed yearly,  in  the  respondent  parish.  (The  ease  then  stated  the  names 
of  the  six,  including  the  three  above  mentioned.)  Upon  this  evidence 
being  given,  and  before  any  further  statement  was  made,  an  objection  was 
taken  by  the  counsel  for  the  appellants,  that  the  notice  of  chargeabilitj 
was  bad  and  defective,  inasmuch  as  it  was  not  signed  by  the  majority  of  the 
body  of  parish  officers,  the  number  being  six,  whereas  the  notice  was  signed 
by  three  only :  and  it  was  urged  that  the  court  ought  to  quash  the  order 
on  account  of  the  insufficiency  of  the  said  notice.  The  sessions  overruled 
the  objection,  and  held  that  the  notice  was  sufficient.  The  counsel  for 
the  appellants  then  declined,  on  account  of  a  technical  difficulty,  to  go 
farther  into  the  merits ;  and  the  order  of  removal  was  confirmed. 

If  the  court  should  be  of  opinion  that  the  notice  of  chargeability  was 
sufficient,  then  the  order  of  removal  and  the  order  of  sessions  were  to 
stand  confirmed :  if  otherwise,  to  t>e  quashed. 

Hodgson^  in  support  of  the  order  of  session5.(a)  The  notice  of  charge* 
ability  is  sufficient  under  sect.  79  of  stat.  4  &  5  W.  4,  c.  76.  It  rt^Qo 
is  not  necessary  that  a  majority  of  the  officers  should  sign.  Rtgina  ^ 
V.  The  Jusiices  of  Cambridgeshire^  7  A.  &  E.  480,  will  be  ciied  on  the 
other  side.  There  it  was  decided  that,  under  sect.  73,  a  notice  of  appli* 
cation  for  an  order  of  maintenance  HHist  be  made  by  a  majority  of  the  ag* 
gregate  body  of  overseers  and  churchwardens.  That  seciion  requires  that 
the  notice  shall  be  given  <<  under  the  hands  of  such  overseers"  &c.:  but 
sect.  79  requires  only  that  the  notice  shall  be  sent  «<  by  the  overseers.*^ 
Now,  though  there  could  not  be  a  notice  under  the  hands  of  a  majority  of 
the  officers  unless  such  a  majority  actually  signed,  a  notice  may  be  sent, 
on  the  part  of  the  officers,  by  any  one  authorized  to  act  for  them,  llie 
act  of  giving  notice  is  merely  ministerial :  the  substantial  part  of  the  pro- 
ceeding is  the  obtaining  of  the  order.  In  the  present  case,  the  officers  of 
the  appellant  parish  have  recognised  the  authority  under  which  the  notice 
of  chargeability  was  sent,  by  acting  upon  it ;  for  they  appeal,  and  so  treat 
all  the  documents  as  coming  from  the  respondents.  Even  if  it  be  necesi- 
sary  that  the  authority  should  distinctly  appear,  by  the  signatures  of  a  ma« 

(a)  The  argument  in  support  of  the  order  of  sessions  was  heard,  before  the  same 
jodges  as  the  rest  of  the  argament,  oa  80th  Jan  nary,  1844. 
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jority  or  otherwise,  the  objection  is  not  properly  raised  by  the  sixth  groand 
of  appeal,  which  does  not  object  to  any  want  of  form  or  authority  in  the 
notice,  but,  in  effect,  denies  the  giving  of  any  notice  whatever. 

Pashkyy  contra.  The  legislature  intended  to  give  the  removing  parish 
en  opportunity  to  retract,  after  obtaining  the  order,  since  circumstances 
might  change,  as,  for  instance,  if  a  female  pauper  married  immediately 
*M^1  *^^^^  ^^®  removal.  And  the  court  has  acted  in  conformity  with 
^  this  principle,  by  encouraging,  as  far  as  it  could,  abandonments 
of  orders  of  removal,  as  appears  from  ReginaY.  Ri$hwarihy2  Q.  B.  476,(a) 
and  like  cases.  This,  therefore,  is  clearly  not  an  act  merely  ministerial. 
It  is  suggested  that  the  notice  has  been  recognised  by  the  appellants,  they 
having  acted  upon  it:  but  they  have  acted  only  by  impugning  it.  Then, 
as  to  the  principal  question.  A  majority  might  act  for  the  whole  ;  and 
the  signatures  of  a  majority  would  suffice ;  Rex  v.  The  Justices  of  War* 
wickshire,  6  A.  &  E.  873 ;  R^x  v.  Beestim,  3  T.  &  R.  592.(6)  But  less 
than  a  majority  cannot  represent  tlie  whole.  Regina  v.  The  Justices  of 
Cambridgeshire^  7  A.  &  E.  780,  applies  in  principle :  and  in  Rex  v.  Aus- 
irey^  6  M.  &  S.  319,  it  was  held  that  two  churchwardens  could  not  seal  by 
a  single  seal,  so  as  to  satisfy  stat.  8  &9  W.  3,  c.  30,  s.  1,  which  requires 
*(  the  hands  and  seals  of  the  churchwardens  and  overseers  of  the  poor," 
v<or  the  major  part  of  them."  The  notice,  therefore,  in  this  case,  is  bad 
as  not  appearing  to  be  given  by  the  majority.  [Coleridge,  J.  There  is 
nothing  in  sect.  79  requiring  the  hands  or  seals  of  the  officers  to  the  no- 
tice, though  a  submission  to  the  order  by  the  officers  of  the  other  parish 
must  be  «« by  writing  under  their  hands."  Could  not  the  officers  appoint 
an  attorney  ?]  The  notice  does  not  show  any  such  appointment.  And, 
even  if  it  could  be  assumed  that  the  authority  need  not  appear  on  the  face 
of  the  instrument,  here  the  sessions  have  not  found  that  the  three  were 
authorized  to  act  for  all.  It  is  a  general  principle  that  notice  must  proceed 
•5041  '^^^  *  •proper  parly,  entitled  to  enforce  the  right  in  question: 
-'  it  is  not  sufficient  that  the  other  party  should  acquire  knowledge 
of  the  fact  of  which  notice  is  to  be  given ;  Furze  v.  Sharwoody  2  Q.  B. 
388,(c)  [Patteson,  J.  Why  is  not  the  certificate  of  chargeability,  given 
under  stat.  5  &  6  Vict.  c.  57,  s.  17,  sufficient  ?]  That  section  only  pro* 
Tides  for  facilitating  proof  of  chargeability,  which  was  required  to  appear  in 
the  examination  ;  R^a  v.  Black  Collerton,  10  A.  &  £.  679 :  it  does  not 
repeal  the  statutory  provisions  as  to  the  notice.  The  notice  must  come  from 
the  aggrieved  party  :  being  aggrieved  is  still  the  important  requisite,  as 
appears  from  Regina  v.  77#e  Justices  tvf  Middlesex^  9  Dowl.  P.  C.  163, 
where  it  was  held  that  an  appeal  may  still  be  brought,  under  stat.  13  &  ^^ 
C.  2,  c.  12,  s.  2,  at  the  next  sessions  after  the  actual  removal,  however 
long  af  er  the  order.    (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  We  are  not  bound  to  enter  into  the  question  as  to 

^  (a)  Jadgment  of  Fatteson,  J.  (b)  See  lUx  ▼.  WhUtaker,  0  B.  &  C.  648. 

(0  See  CA«[pm«i  T.  JTcaii^  8  A.  dc  £.  19S. 
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mrliat  must  appear  on  the  face  of  the  notice.  It  certainly  is  desirable  that 
the  notice  should  show  that  it  proceeds  from  a  majority.  But  here  it  ap« 
pears  that  in  fact  three  officers  only  acted,  without  authority  entitling  them 
to  represent  the  majority.  The  provision  of  sect.  79  is  therefore  not 
complied  with :  and  the  objection,  having  been  properly  pointed  out^ 
ought  to  have  prevailed. 

Pattesok,  J.  The  notice  must  be  the  act  of  the  majority.  There  may 
be  some  dispute  as  to  the  proper  way  of  showing  that  it  is  so :  but  here 
that  is  not  shown  at  all. 

*CoLEBiDGE,  J.  I  quite  agree,  upon  the  ground  on  which  my  ■-•erve 
lord  and  my  brother  Patteson  put  the  question ;  though  I  also  ^ 
agree  that  we  must  be  understood  not  to  encourage  any  form  which  does 
not  show,  on  the  face  of  it,  that  the  notice  proceeds  from  the  majority 
In  this  case  there  are  six  officers:  if  three  could  give  the  notice,  the  other 
three  might  abandon ;  and  then  a  dbpute  might  arise  which  decision  was 
to  prevail.  It  would  manifestly  be  most  advantageous  that  the  signatures 
of  the  majority  should  appear. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  Sect.  79  provides,  in  the 
case  of  guardians  of  a  parish,  that  «  any  three  or  more''  may  give  the  no 
tice.  Thus  it  is  only  by  statute  that  a  valid  notice  can  be  given  excepi 
by  or  on  behalf  of  the  whole :  if  a  notice  were  given,  in  any  other  case 
than  that  of  guardians,  by  less  than  a  majority,  such  notice  could  not  be 
on  behalf  of  the  whole,  or  the  inconvenience  which  has  been  pointed  out 
might  ensue.  Order  of  sessions  quashed.(ci) 

(a)  See  the  next  three  eases.    Also,  post,  Regina  v.  Leamintier,  p.  640 ;  Regina  r 
BetUnghaniy  p.  659. 
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Notice  of  grounds  of  appeal  against  an  order  of  removal  was  signed  hy  W.  R.,  church 
*    warden,  and  T.  G.,  overseer :  also  hy  W.  P.  H.  **  for"  W.  H^  who  was  a  cbarchwar 
den :  and  by  J.  E.,  *'gaanttan."    The  parish  had  two  churchwardens,  two  overseers^ 
and  one  guardian,  and  was  part  of  a  union  formed  under  stat.  4  die  6  W.  4,  c.  76. 
Held^  that  the  notice  of  grounds  was  insufficient  under  stat  4  dt  6  W.  4,  c.  76,  s.  81,  for 
that  the  signature  of  W.  P.  H.  for  W.  H.  could  not  avail,  no  evidence  of  authority  ap- 
pearing :  and  J.  E.,  as  guardian  of  a  union,  was  not  guardian  of  the  appellant  parish, 
and  therefore  was  not  competent  to  sign,  under  sect  81. 

Charnock,  in  last  Michaelmas  term,  oVained  a  rule  nin  for  a  man* 
damus  to  the  justices  of  Surrey  to  enter  continuances  and  hear  the  appeal 
of  the  churchwardens  and  overseers  of  the  parish  of  Allhallows  the  Great 
in  the  city  of  London  against  an  order  of  a  police  magistrate  removing 
Susannah  Legge,  widow,  and  her  five  children,  from  the  parish  of  Wini* 
Uedon,  Surrey,  to  the  said  parish  of  Allhallows  the  Great. 

20 
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The  appellants  hiai  fvired  ibe  respondents  with  netioe  of  grounds  of 
appeal,  reciting  that  the  churchwardens  and  overseers  of  Allhallows  had 
already  given  notice  of,  and  entered  and  respited  to  the  next  ses^ns, 
their  appeal  against  the  ahove  order;  and  proceeding  as  follows.  "Now 
we,  the  undersigned  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Allhallows  the  Great,  do  hereby  give  you  notice  that  it  is  our 
Intention  to  bring  on  our  said  appeal  to  be  heard  and  determined  at  the 
said  next  general  quarter  sessions,''  &c.  And  "  we  do  hereby  give  you 
further  notice  that  the  grounds,"  &c.,  (stating  the  grounds  of  appeal.) 
The  notice  was  signed  as  follows. 

«  William  Hyde.     Thomas  Gooch.  ^      Churchwardens  and  Overseers  of 
For  Wm.  Hammond,  v  the  poor  of  the  parish  of  Allhallows 

W.  P.  Hammond*  }  the  Great* 

JohnElsden        ........        Guardian." 

^fwri  *The  affidavit  in  support  of  the  rule  stated  as  follows :  «  That 
^  there  are  in  the  said  parish  of  Allhallows  the  Great  aforesaid  two 
churchwardens,  two  overseers  and  one  guardian  of  the  poor  only ;"  that 
<«the  said  William  Ryde  is  one  of  such  churchwardens,  the  said  Thomas 
Gooch  is  one  of  such  overseers,  and  the  said  John  Elsden  is  such  guardian 
as  aforesaid  ;  and"  « that,  at  the  time  when  it  became  necessary  to  sign 
the  said  notice  of  grounds  of  appeal,  the  said  William  Hammond,  the 
other  of  such  churchwardens  as  aforesaid,  was  absent  on  business  in  a  dis- 
tant part  of  the  country,  and  was  on  that  account  unable  to  sign  personally 
the  said  notice ;  and  the  said  James  Denton,  the  other  of  such  overseers 
as  aforesaid,  was  also  absent  from  his  place  of  business,"  and  his  place  of 
residence  not  known. 

It  further  appeared  by  the  affidavits  that,  when  the  appeal  came  on  for 
liearing  at  the  sessions,  the  respondents  urged  as  a  preliminary  objection 
that  the  notice  of  grounds  of  appeal  was  insufficient,  not  having  been 
signed  by  a  majority  of  the  parish  officers.  Counsel  were  heard  on  the 
objection,  and  also  on  the  question  whether  it  had  not  been  waived  in  the 
course  of  a  correspondence  between  the  attorneys  of  the  appellant  and 
respondent  parishes  on  the  subject  of  admissions.  The  sessions  thou^ 
the  objection  not  waived ;  and  they  declined  to  hear  the  appeal,  and  con- 
£rmed  ihe  order  of  removal. 

The  number  of  churchwardens  and  overseers  was  admitted,  at  the  ses- 
sions,  to  be  as  above  stated.  No  evidence  was  given  as  to  the  authontj 
of  any  person  to  sign  for  a  churchwarden  or  overseer,  nor  as  to  the  guar- 
dian's right  to  sign.  It  appeared,  by  affidavit  in  opposition  to  the  rule, 
^-^,  that  Allhallows  the  Great  was  one  •of  ninety-eight  parishes  com- 
^  prised  in  a  union  called  the  city  of  London  union,  created  under 
ttat.  4  &  5  W.  4,  c.  76,  s.  26,  and  that  John  Elsden  was  the  only  guar^ 
dian  appointed  under  the  act  for  that  parish,  and  was  a  member  of  the 
board  of  guardians  for  the  union. 

WalUnger  now  showed  cause.    The  notice  of  grounds  was  not  deur 
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rendj  accordmg  to  stat.  4  &  5  W.  4,  c.  76,  s.  81,  by  « the  oyerseers  or 
guardians  of  the  parish  appealing"  ^^  or  any  three  or  more  of  such  guar* 
dians''  ^  under  their  hands.''  As  to  the  signature  on  behalf  of  Hammond, 
eren  if  a  parish  officer  might  authorize  another  person  to  sign  for  him,  no 
proof  of  such  authority  is  offered.  But  in  Begina  v.  The  Recorder  of  War* 
eesier^{a)  *\h\s  court  held  that  a  notice  of  grounds  of  appeal  signed  rmM^ 
by  the  attorney  for  the  appellant  parish  ^^as  attorney  for  and  on  '- 
the  behalf  of  the  churchwarden  and  overseers"  was  insufficient,  though  it 
was  proved  that  they  had  authorized  him  so  to  sign.  Then,  as  to  Eisden, 
the  guardian,  if  the  union  were  one  formed  under  Gilbert's  act,  (22  G.  3, 
c.  83,)  it  might  be  contended  that  such  guardian,  together  with  an  overseer 
and  churchwarden,  or  even  alone,  might  give  a  sufficient  notice ;  but  this 
b  a  union  under  stat.  4  &.  5  W.  4,  c.  76,  which,  by  sect.  38,  expressly 
provides  that  (except  in  cases  of  which  the  present  is  not  one)  no  guardian 
of  any  board  formed  under  that  statute  «  shall  have  power  to  act  in  virtue 
of  such  office  except  as  a  member  and  at  a  meeting  of  such  board."  And, 
if  guardians  under  this  act  could  sign  a  notice  of  grounds  of  appeal,  sect. 
81  requires  the  signature  of  three.  The  notice  here  purports  to  be  given 
by  the  churchwardens  and  overseers :  Eisden  adds  the  word  <<  guardian" 
to  his  name,  but  without  any  thing  to  explain  further  the  capacity  in  which 
he  professes  to  act.  Begina  v.  The  Justices  of  the  West  Ridings  [Hamky 
V.  Rothwellj  13  Law  J.  (N.  S.)  39,  Mag.  Ca.  Bail  Court,)  shows  that  a 
guardian,  signing  as  such,  muat  sign  in  the  very  character  from  which  his 
authority  is  derived.  It  may  be  argued  that  in  this  case  a  majority  of  the 
parish  officers  have  signed ;  and  reference  may  be  made  to  Hex  v.  The 
Justices  of  Warwickshire^  6  A.  &  E.  873,  where  lord  Denman,  C.  J.,  is 
reported  to  have  said  that  notice  signed  by  a  majority  of  the  <«  officers"  is 
good  ;  but  the  report  of  the  same  judgment  in  the  Law  Journal,  6  Law  J. 

(a)  Regina  v.  The  Beeorder  of  Wareetter  was  argued  in  Q.  B^  Easter  term,  1888,  before 
I«ord  Denman,  C.  J.,  Liuledale,  Patteson,and  Coleridge,  Js^on  motion  for  a  mandamna 
to  enter  continuances  and  hear  an  appeal  against  an  order  of  removal. 

The  notice  of  grounds  of  appeal  began:  ''To  the  churchwardens  and  overseers,*' dec 
"  As  attorney  for  and  on  behalf  of  the  churchwarden  and  overseers  of  the  poor  of  the 
parish  of  St.  Owen,"  dtc,  "I  do  hereby  give  notice  to  yon  and  each  and  every  of  jroo,* 
&C.;  and  was  signed  "  yours,  dtc.    Richard  Bill." 

•  Mr.  Sill  deposed,  in  support  of  the  rule,  that  he  was  consulted  by  the  churchwarden 
and  overseers  concerning  the  order  of  removal,  and  was  instructed  by  them  to  institute 
an  appeal ;  and  that  he  read  over  the  notice  to  them,  and  they  thereupon  anthorized 
him  to  sign  it  on  their  behalf,  which  he  did.  The  sessions  held  the  notice  defective,  and 
confirmed  the  order  '*not  on  the  merits."  The  appellants  then  moved  to  enter  and  re- 
spite an  appeal  against  the  same  order  to  the  next  sessions,  which  was  refused,  on  the 
yronnd  that  an  appeal  against  the  order  had  just  been  heard  and  determined. 

Sir  W.  W.  FoUett  showed  cause  against  the  role,  (April  28th;)  and  it  was  supported 
by  F.  v.  Lee,  who  did  not  contend  for  the  validity  of  the  notice,  but  argued  that  ihe  aea- 
aions  ought  to  have  entered  and  respited  the  appeal.    Rule  discharged. 

8.  C,  as  lUgifia  v.  Tke  Jutiiots  of  Wareetter,  1  Wilt.  Woll.  Sl  Hodg.  168,  which  wma 
•ilBd  in  the  argument. 
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(N.  S.)  113.  M.  C.y  gives  the  word  «  overseers.^'  And,  if  a  majority  of 
•51 01  ^'  officers'^  *were  sufficient,  any  of  the  persons  included  under  that 
^  name  by  the  interpretation  clause  4  &  6  W.  4,c.  76,  s.  109,  might 
sign.  (They  also  contended  that  the  objection  was  not  waived  by  any 
expression  used  in  the  correspondence.) 

Chamock  and  ^mouldy  contra.  It  is  not  disputed  that  two  of  the  pro* 
per  officers  have  signed  this  notice ;  the  name  of  a  third  is  subscribed  by 
a  person  assuming  to  sign  for  him ;  and  the  court  will  not  take  it  for 
granted  that  he  does  so  without  authority.  William  Hammond  himself 
may  have  been  present,  and  unable  to  write.  Regina  r.  The  Recorder  of 
Worcester^  ante,  p.  508,  note  (a),  differs  from  this  case,  because  there  it 
appeared  by  the  language  of  the  notice  that  the  body  of  parish  officers  had 
attempted  to  invest  an  attorney  with  their  function  of  giving  the  statement 
of  grounds  of  appeal  under  sect.  81  of  stat.  4  &  6  W.  4,  c.  76.  As  to 
the  signature  of  £lsden ;  nothing  in  the  act  requires  that  a  guardian  sign- 
ing a  document  of  this  kind  should  state  the  exact  nature  of  his  functions. 
If  he  was  a  guardian  under  Gilbert's  act,  it  will  scarcely  be  contendec 
that  he  might  not  give  this  notice.  And,  if  he  was  a  guardian  under  stat 
4  &  5  W.  4,  c.  76,  it  does  not  appear  that  his  signature  was  not  given  at 
a  board,  according  to  sect.  38,  or  that  a  notice  of  this  kind  might  not  be 
signed  there,  the  act  being  one  which,  in  the  words  of  that  section,  con- 
cerns <«  the  relief  of  the  poor  in  such  union."  [Patteson,  J.  No  guardian 
b  appointed  under  that  statute  to  act  for  a  particular  parish,  except  by 
sect  39,  where  a  board  is  expressly  constituted  to  act,  not  for  a  union, 
•6in  ^"^  expressly  for  a  particular  parish.]  Then  as  to  the  •correspon- 
■*     dence.     [Lord  Denman,  C.  J.  We  cannot  enter  into  that  question. 

The  sessions  were  the  proper  judges  of  it  The  principal  objection  is 
answered  if  either  the  signature  for  Hammond  or  that  of  Elsden  be  sufficient 

Lord  Denman,  C.  J.  I  think  the  sessions  have  done  rightly.  Stat  4 
&  5  W.  4,  c.  76,  s.  81,  requires  that  the  notice  of  grounds  shall  be  under 
the  hands  of  a  majority  of  the  parish  officers;  and  the  question  is  whether 
this  notice  has  been  so  given.  First,  as  to  the  signature  of  Hammond,  it 
is  clear  that  a  person^s  signing,  and  saying  that  he  does  so  for  another, 
cannot  make  the  signature  the  act  of  that  party.  The  person  signing  may 
be  a  volunteer :  and  he,  and  not  the  person  whose  name  is  subscribed) 
may  have  deliberated  upon  the  matter  to  which  the  name  is  added. 
Secondly,  as  to  Elsden,  A  guardian  appointed  for  a  union  under  stat  4 
at  5  W.  4,  c.  76,  is  not  a  parish  officer.  By  sect  38  he  may  act  at  a 
board  for  the  purposes  mentioned  in  that  section ;  but  there  is  nothing 
which  makes  him  a  parish  officer  for  any  other  purpose.  The  interpreta- 
tion clause,  if  it  could  be  resorted  to,  would  introduce  many  persons  as 
officers  who  clearly  are  not  meant  to  perform  the  duty  in  question. 

Patteson,  J.  Sect.  81  does  not  in  terms  require  a  majority  of  the 
ti  parish  officers"  to  give  notice  of  grounds  of  appeal,  but  directs  thai 
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« the  overseers  or  guardians  of  the  parish  appealing  against  such  order, 
or  any  three  or  more  of  such  guardians,"  shall  give  it.  The  guardians  of 
a  onion  are  not  guardians  for  that  purpose ;  nor  do  I  know  of  any  clause 
in  the  statute  which  authorizes  them  so  to  act.  The  mention  of  guardians 
of  *a  parish,  in  sect.  81,  can  apply  only  to  those  who  may  be  ap-  r^^i  a 
pointed  by  order  of  the  commissioners  under  sect.  39.  '- 

WiGHTMAN,  J.(a)  I  am  of  the  same  opinion.  Where  a  party  is  sup« 
posed  to  sign  for  another,  the  authority  should  appear.  No  evidence  of 
authority  appears  in  this  case,  beyond  the  mere  profession  of  the  party 
signing.  As  to  Elsden,  it  is  contended  that  the  mere  addition  of  <«  guar- 
dian" to  his  name  is  sufficient,  a  guardian  being  a  parish  officer.  But 
sect.  38  excludes  the  guardian  of  a  union  from  acting  except  as  a  mem- 
her,  and  at  a  meeting,  of  his  board,  unless  in  particular  cases,  of  which 
this  is  not  one.  Whether  or  not  the  objection  was  waived  in  the  corres- 
pondence was  a  point  entirely  for  the  sessions.     *  Rule  discharged.  (&) 

(a)  Williams,  J.,  was  at  the  Central  Crimiual  Court 

(6)  See  Begaui  r.  Church  Knowle,  7  A.  dc  £.  471 ;  Kegina  v.  The  JuUieee  of  Cam^ 
brUlgahire,  7  A.  6lE.  490. 

And  see  the  preceding  and  next  two  eases.  Aho,  post,  Regma  v.  Leommater,  p.  640* 
Regina  y.  BedUtghamf  p.  663. 
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The  QUEEN  v.  The  Guardians  of  the  Poor  of  LAMBETH. 

Where  the  laws  for  the  relief  of  the  poor  in  a  single  parish  are  administered  by  a  board 
of  guardians  ander  stat.  4  &  5  W.  4,  c.  76,  s.  39,  the  gnardians  are  officers  of  the 
parish,  and  a  notice  of  chargeability,  under  sect  79,  signed  by  three  or  more  of  them 
is  well  signed. 

By  a  local  act,  13  O.  3,  c.  60,  several  parishes  were  united  for  the  purposes  of  the  relief 
of  the  poor,  and  a  board  of  guardians  was  constituted  for  the  united  district,  with  full 
powers  for  maintaining,  relieving  and  employing  the  poor;  repairing  and  enlarging 
workhouses ;  laying  rales  for  the  purposes  of  the  act  on  the  ratable  property  in  the 
district  (distinguishing  each  parish;)  binding  poor  children  apprentices;  taking 
bastardy  t>onds;  and  granting  parish  certificates:  and  it  was  provided  that  no  poor 
rate  was  to  be  laid  in  the  several  parishes  or  either  of  them,  other  than  was  directed 
by  the  act ;  that  no  settlement  appeal  should  be  made,  prosecuted  or  defended  by  any 
of  the  churchwardens  or  overseers  of  the  several  parishes  without  an  order  of  the 
guardians;  that  the  act  should  not  be  construed  to  alter  the  lavs  then  subsisting,  re- 
specting the  removal  of  the  poor,  between  any  parish  or  place  without  the  district 
and  any  of  the  parishes  within  the  same,  but  such  laws  should  continue  in  force»  ei^ 
cept  in  the  case  of  certificates  and  appeals  (as  above ;)  and  that  all  costs  which 
ihould  accrue  to  any  of  the  parishes  thereby  united,  from  the  prosecution  or  defence 

TOL.  y.  39  2  c  2 
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of  any  settlement  appeal,  should  be  defrayed  out  of  the  rates  to  be  raised  by  virtiif 
of  the  act 

An  order  was  obtained  for  the  removal  of  a  poor  person  from  one  of  the  nnited  psrishes 
to  a  parish  ont  of  the  district:  and  a  copy  of  the  order  and  examinations  and  a  notice 
of  cbargeability  was  signed  and  sent  to  the  overseers  of  the  last  mentioned  parish,  not 
by  the  churchwardens  and  overseers  of  the  removing  parish,  but  by  three  gaardiaos 
of  the  nnited  district,  both  the  notice  and  order  stating  that  the  pauper  was  charge- 
able to  the  removing  parish. 

Heldf  that  the  guardians  of  the  united  district  were  not  officers  of  the  several  parishes 
comprised  therein,  and  that  the  notice  of  cbargeability  was  insufficient. 

On  appeal  against  an  order  of  two  justices  for  removing  Jane  Leary  and 
Margaret  Leary  from  the  parish  of  Lambeth  in  Surrey  to  the  parish  of  St. 
Martin  in  the  Fields  in  Middlesex,  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  thiii  court  upon  the  following  case. 
mti^jn  *^^  ^^®  hearing  of  the  appeal  th^  appellants  objected  that  the 
^  notice  of  cbargeability  was  bad  on  the  face  thereof,  on  the  ground 
that  it  was  signed,  not  by  the  overseers,  but  by  the  guardians  of  the  pool 
of  the  respondent  parish.  It  appeared  that  the  parish  of  Lambeth  was 
constituted  a  union  (a)  of  itself  with  a  separate  board  of  guardians  of  the 
poor  by  virtue  of  the  thirty-ninth  section  of  stat.  4  &  6  W,  4,  c.  76,  under 
an  order  of  the  poor  law  commissioners  dated  19th  November,  1835. 
The  notice  of  cliargeability,  which  was  in  the  usual  form,  was  signed  as 
^ollows. 

*  T   nil  '  /  Guardians  of  the  Poor  of  the  .said  parish  of 

J.  Bidden,  >  t      l  .l  i> 

rr..  n  t     •       i  Lambcth." 

Thomas  Brown,  Junior,  ) 

The  Court  of  Quarter  Sessions  considered  that  the  notice  of  cbargeability 
should  have  been  signed  by  the  overseers  of  the  poor  and  not  by  the 
guardians,  and  quashed  the  order,  subject  to  the  opinion  of  this  court  on 
the  question,  whether  the  notice  of  cbargeability  ought  to  have  been 
signed  by  the  guardians  or  by  the  overseers.  If  this  court  should  con- 
sider that  the  signature  by  the  former  was  sufficient,  the  order  of  sessions 
was  to  be  quashed  and  the  order  of  removal  confirmed :  if  this  court  should 
be  of  opinion  that  the  notice  ought  to  have  been  signed  by  the  overseers, 
the  order  of  sessions  quashing  the  order  of  removal  was  to  stand. 

Chamock  in  support  of  the  order  of  sessions.  This  case  turns  upon  the 
construction  which  is  to  be  given  to  the  words  in  stat.  4  W.  5  W.  4,  c. 
76,  s.  79,  prohibiting  the  removal  of  poor  persons  under  any  order  of  r^ 
moval,  until  twenty-one  days  after  a  notice  of  cbargeability,  accompanied 
•MM  ^^  cenain  other  documents,  shall  have  *been  sent  "  by  the  over- 
^  seers  or  guardians  of  the  parish  obtaining  such  order,  or  any  three 
more  of  such  guardians,  to  the  overseers  of  the  parish  to  whom  such  order 
shall  be  directed.**'  This  depends  upon  the  meaning  which  is  to  be 
attached  to  the  word  «  guardians.^'  Originally  the  power  to  take  out 
ciders  of  removal  was  confined  to  churchwardens  and  overseers ;  and  it 

(a}8t& 
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remains  in  them  unless  divested  by  statute.    The  poor  law  amendment' 
act  transfers  the  management  of  workhouses,  and  the  superintendence  of 
relief,  to  the  board  of  guardians,  but  does  not  interfere  with  the  power  of 
the  churchwardens  and  overseers  to  take  out  orders  of  removal.     The 
powers  of  the  board  of  guardians  of  unions  are  defined  by  sect.  38 ;  and 
they  are  invariably  described  as  guardians  of  the  poor,  never  as  guardians 
of  ^e  parish  in  which  they  are  elected,  in  this  respect  difiering  from  the  ^ 
guardians  under  Gilbert's  act  (22  G.  3,  c.  83,)  who  are  expressly  made 
guardians  of  the  poor  for  each  parish,  and  (sect.  7)  invested  with  all  the 
powers  and  authorities  given  to  overseers  of  the  poor,  except  as  to  making 
and  collecting  rates.    It  follows  that  the  guardians  of  the  union  have  no 
power  to  send  notices  of  chargeability  on  behalf  of  any  of  the  parishes  in 
the  union :  and,  where  the  laws  for  the  relief  of  the  poor  for  any  single 
parish  are  administered  by  a  board  of  guardians,  it  is  enacted  by  stat.  4 
&  5  W.  4,  c.  76,  s.  39,  that  <«  such  board  shall  be  elected  and  constituted, 
and  authorized  and  entitled  to  act,  for  such  single  parish,  in  like  manner 
in  all  respects  as  is  hereinbefore  enacted  and  provided  in  respect  to  a 
board  of  guardians  for  united  parishes.^'    Therefore  guardians  under  sect  * 
39  cannot  have  more  extensive  powers  than  guardians  under  sect.  38; 
and  it  was  decided  in  Regina  r.  The  *  Justices  of  Surrey  ^  ante,  p.     rmp^yc  • 
506,  that  the  guardians  of  a  union  are  not  parish  officers  for  the     '- 
purpose  of  sending  notices  of  appeal.     Patteson,  J.,  indeed  appears  to< 
have  said  there  that  the  word  «<  guardian,"  in  sect.  81,  applies  to  a  guar- 
dian under  sect.  39 ;  but,  if  that  were  so,  he  would  not  be  entitled  to  act 
<<  in  like  manner  in  all  respects"  as  a  guardian  under  sect.  38.     The  word 
<<  guardians,"  in  sect.  39,  seems  properly  referable  to  guardians  under : 
local  acts,  or  under  Gilbert's  act,  who  are  invested  with  the  general  powers 
of  overseers :  the  number  of  guardians  for  any  parish  under  that  act  may, 
by  Stat.  41,  G.  3,  (G.  B.)  c.  9,  s.  1,  be  increased  to  four  or  more,  a  num- 
ber sufficient  to  satisfy  the  words  «<  any  three  or  more  of  such  guardians" 
in  Stat.  4  &  5  W.  4,  c.  76,  s.  79.     The  other  cases  that  have  been  de- 
cided on  this  enactment  turn  on  the  question  what  number  of  the  proper  . 
officers  ought  to  sign  :  Rex  v.  The  Justices  of  Warwickshire^  6  A.  &  £. 
873  ;  /{&r  V.  The  Justices  of  Derbyshire^  6  A.  &  E.  885 ;  iter  v.  West^ 
bury^  ante,  p.  500.     Where  the  statute  intends  to  confer  powers  on  the 
guardians  of  unions  it  does  so  in  express  terms ;  it  does  so,  sect.  72,  as 
regards  applications  for  orders  of  maintenance ;  and  the  subsequent  bas- 
tardy act,  2  &  3  Vict.  c.  85,  maintains  the  same  distinction. 

Bovilly  contra.  The  meaning  attributed  to  the  word  «  guardians,"  io 
sect.  81,  by  Patteson,  J.,  in  Regina  v.  77<€  Justices  of  Surrey^  ante,  p. 
506,  is  that  for  which  the  respondents  contend  in  construing  sect.  39.  ^ 
The  argument  on  the  other  side  assumes  that  the  single  parish  under  sect 
39  is  the  same  as  a  union  under  sect.  38 :  but  sect.  39  does  not  constitute 
the  single  parish  a  union,  it  only  enacts  that  it  *shall  be  governed  r»K|«7* 
Dy  a  board  of  guardians  for  the  parish.     There  is  no  foundauon  , 
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for  the  alleged  distinction  between  guardians  of  the  poor  and  gaardians 
of  the  parish.  In  Gilbert's  act,  22  G.  3,  c.  83,  both  terms  are  used 
sjrnonymously ;  compare  sects.  2,  3,  4,  7,  21  and  38  of  that  act  The 
references  to  guardians  in  the  poor  law  amendment  act  are  also  variousL 
In  the  case  of  a  single  parish  there  is  no  reason  why  the  board  of  guar* 
dians  should  not  exercise  all  the  functions  of  overseers :  the  object  of  the 
act  was,  in  the  larger  parishes,  to  vest  the  control  of  the  funds  in  the  board 
of  guardians  instead  of  the  overseers.  The  interpretation  clause,  sect. 
109,  supports  this  view  of  the  case :  it  declares  that  the  word  «  guardian" 
shall  «  be  construed  to  mean  and  include  any  visiter,  governor,  director, 
manager,  acting  guardian,  vestryman,  or  other  officer  in  a  parish  or  union, 
appointed  or  entitled  to  act  as  a  manager  of  the  poor,  and  in  the  distribu- 
tion or  ordering  of  the  relief  to  the  poor  from  the  poor  rate  under  any 
general  or  local  act  of  parliament."  Here  the  parties  who  signed  the 
notice  were  the  acting  guardians  for  the  parish.  It  cannot  be  supposed 
that  sect.  79  was  intended  to  meet  so  rare  an  occurrence  as  a  parish  under 
Gilbert's  act  having  three  guardians :  that  act,  the  only  one  of  that  series 
expressly  referred  to  in  the  poor  law  amendment  act,  gave  parishes  only 
one  guardian  each ;  the  number  was  afterwards  increased  to  two,  at  the 
discretion  of  the  justices,(a)  and  ultimately  to  four  or  roore.(6) 

TTie  Court  intimated  that  before  giving  judgment  in  this  case  tbej 
wished  to  hear  the  argument  in 

(a)  By  Stat  33  0. 3,  c  35,  s.  8.  (&)  Bj  stat  41 0.  3,  (G.  B.)  c.  9,  s.  I. 
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SOUTHAMPTON. 

On  appeal  against  an  order  of  two  justices  for  removing  Ann  the  wife 
of  John  Whitlock,  and  their  two  children,  from  the  parish  of  St.  Mary, 
Southampton,  to  the  parish  of  Botley,  both  in  the  county  of  Southampton,(a) 
the  sessions  quashed  the  order  on  the  grounds  hereinafter  mentioned, 
subject  to  the  opinion  of  this  court  on  the  following  case. 

The  notice  of  chargeability  sent  with  the  other  documents  required  by 
the  statute  was  as  follows. 

«  As  to  the  removal  of  Ann  Whitlock  the  wife  of  John  Whitlock,  and 
their  two  children. 

"  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Botley,  in  the  county  of  Southampton. 

"  Take  notice  that  the  above  named  Ann  Whitlock  and  her  two  child- 
ren, now  residing  in  this  parish,  have  become  chargeable  to  the  said  pansh 
of  St.  Mary,  and  that  an  order  of  justices  has  been  obtained  for  their 

(a)  The  order  was  addressed,  in  the  asaal  manner,  **  to  the  churchwardens  and  oTe^ 
seers  of  the  poor  of  the  parish  of  St.  Mary/'  ^.;  it  recited  a  complaint  made  by  tben^ 
that  the  paiy>ers  had  come  to  inhabit  in  the  parish  of  St.  Mary,  Stc^  and  authorized  thr 
churchwardens  and  orersters  to  remove,  dtc     • 
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removal  to  your  parish  of  Botley,  as  their  last  place  of  legal  settlement, 
(copies  of  which  order  of  removal,  and  also  a  copy  of  the  examinations  on 
which  such  order  of  removal  was  made,  are  herewith  sent.) 
«  Dated  this  11th  day  of  March,  1844. 

17*  mj  /^  -1  r    Guardians  of  the  Poor  of  the  united  parishes  ot 

E.  M^Guik,  V  o    4U       *      » 

R.  Peirce,  )  Southampton." 

*The  parishes  of  the  town  and  county  of  the  town  of  Southampton,  r^pL-iQ 
consisting  of  Holy  Ilood,  St  Michael,  All  Saints,  St.  Lawrence,  St.  ^ 
John,  and  St.  Mary,  are  by  stat.  13  G.  3.  c.  50,(a) entitled  «  An  act  for  bet- 
ter regulating  the  poor,  and  repairing  the  highways,  within  the  town  and 
county  of  the  town  of  Southampton,"  united  into  one  district  for  the  pur- 
pose of  maintaining,  relieving  and  employing  the  poor  of  the  said  several 
parishes  from  one  common  fund  ;  and  there  is  within  the  said  district,  by 
virtue  of  the  said  act,  a  corporation  of  guardians  incorporated  by  the  name 
of  «<  The  Guardians  of  the  Poor  within  the  town  and  county  of  the  town 
of  Southampton,"  having  perpetual  succession  and  a  common  seal,  to 
whom  the  care  and  management  of  the  poor  of  the  said  several  parishes  is 
by  the  said  act  committed,  and  conducted  at  a  house  fitted  up  for  the 
reception  of  the  poor  in  the  said  town  and  county  of  the  town  of  South- 
ampton. 

There  are  two  churchwardens  and  two  overseers  of  the  poor  of  the  said 
parish  of  St.  Mary. 

The  parties  by  whom  the  notice  of  chargeability  was  sent,  and  whose 
names  were  respectively  subscribed  to  the  same,  were  not  churchwardens 
or  overseers  of  the  parish  of  St  Mary,  but  were  members  of  the  corpora- 
tion of  guardians  under  the  said  act ;  that  is  to  say,  the  said  £.  Williams 
was  elected  guardian  for  the  parish  of  St.  Michael,  the  said  £.  M«Guik 
for  ihe  parish  of  Holy  Rood,  the  said  R.  Peirce  for  the  parish  of  St.  Mary. 

If  this  court  should  be  of  opinion  that  the  notice  of  chargeability  was 
signed  and  sent  by  the  parties  proper  and  competent  in  the  law  to  sign 
and  send  the  same,  the  order  of  sessions  was  to  be  quashed  ;  if  this  court 
'should  be  of  the  contrary  opinion,  the  order  of  sessions  to  be  r»eQA 
confirmed.  '* 

Saunders  and  Pashley  in  support  of  the  order  of  sessions.  The  distinc- 
tion between  this  case  and  Regina  v.  The  Guardians  of  Lambeth^  ante,  p. 
613,  is,  that  the  notice  now  before  the  court  was  sent  by  guardians  of  % 
union  of  several  parishes,  so  that  the  case  falls  within  the  decision  in  /Ze- 
gina  v.  The  Justices  of  Surrey^  ante,  p.  506.  There  is  a  clear  distinction 
between  guardians  of  a  union  under  stat.  4  &  5  W.  4,  c.  76,  s.  38,  and 
guardians  of  a  parish  under  sect.  39 ;  the  former  are,  by  stat.  5  &  6  W.  4, 
c.  69,  s.  7,  incorporated  as  the  board  of  guardians  for  the  union ;  and 
tiicre  is  nothing  making  them  parish  officers.  The  local  act,  13  G.  3,  c. 
SO,  s.  1,  declares  that  <Mhe  several  parishes  within  the  said  town  and 

(«)  Sac  the  elsiises  cited  in  the  course  of  the  argameot 
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county  of  Soutbamptoiiy  and  liberties  thereof,  shall  be  for  ever  united  into 
one  district,  for  the  purpose  of  maintaining,  relieving,  and  employing,  the 
poor  of  the  said  several  parishes  ;"  and  it  incorporates  the  guardians.  By 
sect.  45,  «« no  appeal  shall  be  made,  prosecuted,  or  defended,  by  any  of 
the  churchwardens  or  overseers  of  the  said  several  parishes  for  the  time 
being,  touching  the  settlement  of  any  poor  person  or  persons  whatsoever, 
without  an  order  of  the  said  guardians  at  one  of  their  said  courts  for  that 
special  purpose  to  be  made."  By  sect.  46,  ccnei:her this  act,  nor  anything 
herein  contained,  shall  be  construed,  deemed,  or  taken  to  alter  or  change 
the  laws,  now  subsisting,  respecting  the  removal  of  the  poor  between  any 
parish  or  place  without  the  district  hereby  united,  and  any  or  either  of  the 
parishes  within  the  same  ;  but  such  laws  shall  continue  and  be  in  force, 
*521 1  ^"^  thing  hereinbefore  ^contained  to  the  contrary  notwithstanding, 
save  and  except  in  the  case  of  certificates  and  appeals  upon  such 
removals  as  hereinbefore  mentioned.'*  The  notice  under  stat.  4  &  5  W. 
4,  c.  76,  s.  79,  is  to  be  sent  ^^  by  the  overseers  or  guardians  of  ihe  parish 
obtaining  such  order,  or  any  three  or  more  of  such  guardians ;"  here  the 
overseers  of  one  parish  obtained  the  onier,  and  under  stat.  13  &  14  Car. 
2,  c.  12,  which  is  kept  in  force  by  sect.  46  of  the  local  act,  the  church- 
wardens and  overseers  were  the  only  parties  that  could  take  out  the  order 
of  removal :  the  only  alteration  in  the  law  is,  that  sect.  45  of  the  local  act 
imposes  a  condition  precedent  to  the  exercise  of  the  right  to  appeal.  Be- 
sides which,  to  have  any  validity  under  stat.  4  &  5  W.  4,  c.  76,  ss.  38, 
39,  the  notice  ought  to  be  signed  at  a  meeting  of  the  board ;  and  under 
the  local  act  it  ought  to  be  under  seal,  and  in  the  corporate  name,  and 
(sect.  15}  to  be  adopted  at  a  court  or  assembly,  the  <<  mayor,  the  said  de- 
puty president  for  the  time  being,  or  one  of  them,  and  also  six  other 
guardians  at  least,"  being  present  to  constitute  the  court  or  assembly. 
None  of  these  requisites  are  shown  on  the  face  of  the  notice,  which  is 
therefore  bad,  according  to  the  decision  in  Regina  v.  The  Justices  of  the 
West  Riding,  [Hamley  v.  Rothwell,  13  Law  N.  S.  Mag.  Ca.  39,  BaU 
Court,)  where  Patteson,  J.,  held  that  a  notice  of  appeal  signed  by  a 
guardian  under  Gilbert's  act,  but  describing  him  merely  as  an  overseer, 
though  in  fact  he  was  the  proper  party  to  give  the  notice,  was  insufficient. 
The  same  result  follows  from  the  omission  to  give  notice  in  the  corporate 
name. 

*5221     '^^^^^  '^  nothing  in  eithe*-  statute  authorizing  the  ^guardians  to 
^     act  otherwise  than  under  seat  *  a  corporation  acts  and  speaks  only 
under  seal :  Arnold  v.  The  Mayor  of  Poole,  4  M.  &  G.  860,  shows  ho« 
strictly  this  rule  is  adhered  to. 

W.  H,  Watson  and  Jirchholdy  contra.  This  union  is  not  like  those  under 
the  Poor  Law  Amendment  Act,  which  are  restricted  to  the  maintenance 
and  management  of  the  poor ;  nor  is  it  like  the  unions  under  Gilbert's 
act,  where,  though  the  guardian  is  invested  with  most  of  the  powers  of  the 
churchwardens  and  overseers,  these  latter  retain  the  exclusive  power  of 
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rating.  In  the  union  under  the  local  act,  by  sect.  1  the  guardians  are 
made  guardians  of  the  poor  within  the  town  and  county  of  the  town  of 
Southampton ;  by  sects.  16,  17, 18, 19,  they  may  appoint  officers,  contract 
for  supplying  the  workhouse  with  materials,  clothing,  and  provisions,  bor- 
row money,  and  fit  up  a  hospital  as  a  workhouse,  paying  for  the  same  out 
of  the  assessments  under  the  act.  By  sect.  21,  they  are  empowered  to 
«<rate  and  assess,  and  with  as  much  equality  and  indiflTerence  as  possible, 
to  raise  by  taxation  of  every  inhabitant,"  &c.,  <«  within  the  said  district, 
distinguishing  each  parish,  such  sum  and  sums  of  money  as  they  the  said 
guardians  shall  think  necessary  for"  <«  the  purchasing,  erecting,  repairing, 
or  finishing"  <<  workhouses,  for  the  purposes  in  this  act  mentioned,  and 
for  paying  the  interest  of  any  money  to  be  by  them  borrowed,  and  for  de- 
fraying the  expenses  of  the  current  quarter,  and  for  and  towards  paying 
off  and  discharging  the  principal  money  so  to  be  borrowed  ;"  these  rates 
are,  by  sect.  23,  to  be  levied  as  rates  are  directed  to  be  levied  by  stat  48 
Eliz.  c.  2,  or  by  any  subsequent  act  or  acts  relating  to  the  relief  of  th6 
poor.  *By  sect  31,  <<  no  rate  or  assessment  shall  be  made  for  r^eoq 
the  relief  of  the  poor  of  the  said  several  parishes,  or  of  either  of  *- 
them,  other  than  is  in  and  by  this  act  directed."  By  section  35,  the  guar- 
dians are  to  have  the  entire  management  <<  of  all  the  poor  in  the  several 
parishes  and  places  in  the  said  town  and  county  of  the  town ;"  by  sect 
39,  they  may  put  forth  poor  children  as  apprentices ;  by  sect.  42,  they 
may  grant  parish  certificates ;  by  sect.  44,  bastardy  bonds  are  to  be  made 
to  them ;  by  sect.  45,  no  appeal  touching  settlement  shall  be  made,  pros^ 
cuted  or  defended  by  the  churchwardens  and  overseers  of  the  several 
parishes  without  their  order;  and,  by  sect.  47,  <<all  costs  and  charges 
which  shall  accrue  to  any  or  either  of  the  parishes  hereby  united,  by  or  on 
account  of  the  prosecution  or  defence  of  any  appeal  or  appeals  touching 
or  concerning  the  settlement  of  any  person  or  persons,  shall  and  may  be 
defrayed,  from  time  to  time,  by  and  out  of  the  rates  to  be  raised 
by  virtue  of  this  act,  and  not  otherwise."  The  effect  of  these  enactments 
is,  that  the  several  parishes  are  united  into  one  district  for  all  purposes 
connected  with  the  maintenance  of  the  poor,  even  for  purposes  of  settle- 
ment inter  se;  though,  as  regards  third  parishes,  and  to  prevent  the  merger 
of  settlements  acquired  in  the  several  parishes  before  the  union,  (a)  the 
settlement  still  remains  as  it  would  have  been  independently  of  the  act,  so 
that  the  power  of  giving  notice  of  appeal  is  still  vested  in  the  overseers 
of  the  several  parishes.  But  the  right  to  take  out  an  order  of  removal 
belongs  to  the  body  on  which  the  burden  falls :  the  language  of  stat. 
*13  &  14  Car.  2,  c.  12,  s.  1,  shows  that ;  for  it  directs  the  appli-  r^t'qA 
cation  to  be  made  by  the  churchwardens  or  overseers,  though  by  ^ 
sect.  21  it  provides  that  in  parishes,  which  by  reason  of  their  largeness 
cannot  reap  the  benefit  of  stat  43  Eliz.  c.  2,  the  poor  shall  be  maintaiped 
within  their  several  townships,  in  which  case,  as  there  are  no  churchwar- 

(a)  Bee  Beginar.  2^^l0fi,3  Q.  B.316 ;  lUgina  v.  HunmngUnhnnlef  p.  2T3 
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dens  of  the  township,  the  expression  <<  churchwardens  or  oversesrs,"  in 
sect.  1,  must  be  taken  to  mean  <<  parish  officers;"  and  therefore,  in  the 
present  case,  it  means  the  guardians  of  the  union.  The  chargeability  is 
to  the  district,  not  to  the  parish  :  the  overseers  cannot  with  truth  complain 
that  the  pauper  is  chargeable  to  the  parish,  nor  give  notice  that  he  is 
chargeable  to  the  parish  ;  and,  if  the  documents  in  the  case  now  before 
the  court  have  been  inaccurately  drawn  up  in  the  usual  form,  no  question 
as  to  the  eflfect  of  that  mistake  is  reserved  for  the  opinion  of  the  court 
It  is  not  necessary  to  give  the  notice  under  seal  or  in  the  corporate  name, 
because  the  Poor  Law  Amendment  Act,  in  requiring  the  notice,  requires 
only  that  it  shall  be  sent  by  three  guardians. 

Lord  Denman,  C.  J.  In  the  first  of  the  two  cases  that  have  been  ai^ed 
before  us,  the  order  of  sessions  is  wrong,  for  it  is  clear  that  the  guardians 
of  Lambeth  are  guardians  of  the  parish,  and  so  satisfy  the  exact  words  of 
Stat.  4  &  5  W.  4,  c.  76,  s.  79.  But  the  guardians  of  the  poor  within  the 
town  and  county  of  the  town  of  Southampton  are  not  the  guardians  of  the 
removing  parish ;  therefore  in  that  case  the  sessions  were  right. 

Patteson,  J.  I  entertain  no  doubt  in  either  of  these  cases.  The  Poor 
*^Q51     Law  Amendment  Act,  sect.  79,  ^requires  the  notice  to  be  sent  by 

^  the  overseers  or  guardians  of  the  parish  obtaining  such  order:  and 
the  Southampton  Act  distinctly  keeps  the  several  parishes  comprised  there- 
in separate  for  ever  with  reference  to  all  parishes  and  parties  out  of  the 
united  district.  It  is  said  that  the  paupers  are  not  chai^able  to  the  parish ; 
but  the  overseers  complain  that  they  are.  In  the  other  case  it  is  clear  that 
the  guardians  are  the  guardians  of  the  parish. 
Williams,  and  Coleridge,  Js.,  concurred. 

In  Regina  v.  3^e  Guardians  ofLanibeihf  order  of  sessions  quashed. 

In  Regina  v.  St.  Mary^  Southampton^  order  of  sessions  affirmed. 


•626]  •HALL  ».  The  Mayor,  Alderman,  and  Burgesses  of  SWANSEA. 

The  proprietor  of  tolls  wrongfully  taken  and  withheld  by  a  corporation  aggregate  may 
sue  the  corporation  in  assumpsit  for  money  had  and  received. 

l*he  layer  keeper  of  Swansea  was  an  officer  employed  to  keep  the  layers  or  beds  for 
shipping  in  the  port  free  from  obstacles  and  in  a  proper  state.  He  was  appointed, 
by  custom,  at  a  leei  and  baron  court  held  yearly  in  May  and  October,  by  the  steward 
of  the  seignory  of  Gower,  the  lord  of  which  (the  duke  of  Beaufort)  was  lord  of  tbe 
borough  and  manor  of  Swansea.  .These  were  co-extensive.  The  jury  of  the  eonrt 
(composed  of  aldermen,  burgesses  and  residents)  presented  two  persons  to  the  stew* 
ard,  one  of  whom  he  elected  to  be  layer  keeper.  The  portreeve  (the  head  officer  ot 
the  borough  before  stat  5  4t  6  W  4,  c.  76,)  sat  with  the  steward,  but  took  no  part  in 
the  proceedings.  The  layer  keeper  was  swoni  to  execute  the  office  for  the  year  eo' 
suing,  and  until  another  should  be  chosen  in  his  stead,  or  he  should  be  lawfully  dis- 
charged.  By  act  of  parliament,  31  G.  3,  c  83,  to  the  introduction  of  which  the  dak« 
and  the  corporation  were  parties,  trustees  were  appointed  for  managing  and  impiv^' 
ing  the  harbour,  but  the  office  and  rights  of  the  layer  keeper  were  expressly  reserveJ| 
Under  the  aathority  of  this  act  a  harbour  master  was  appointed,  who  performed  aU 
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"  the  actual  duties  formerly  discharged  bj  the  layer  keeper.  Tolls,  other  than  those 
received  by  the  layer  keeper,  were  paid  by  the  shipping  which  used  the  port  to  the 
portreeve  (who  paid  the  corporation  a  rent  for  moorage,  &c^}  and  to  the  water  bailiff 

'    an  officer  of  the  duke. 

<f  laintiff  had,  for  some  years  before  the  passing  of  stat  5  dc  6  W.  4,  c.  76,  been  annually 
appointed  layer  keeper.  In  May,  1836,  he  was  re-appointed,  under  protest  from  the 
mayor  of  the  then  corporation.  In  October,  1838»  the  corporation  prevented  the  hold* 
ing  of  the  court  leet  and  court  baron ;  and,  in  consequence,  no  court  was  held  tUl 
May,  1843,  when  they  were  resumed.  No  appointment  of  Igyer  keeper  took  place 
from  May,  1836,  til!  May,  1843,  when  plaintiff  was  reappointed.  In  October,  1836, 
the  town  council  resolved  that  the  appointment  of  layer  keeper  should  be  vested  in 
the  corporation,  and  the  revenue  added  to  the  corporation  fund.  The  corporation 
accordingly  received  the  layer  keeper's  dues  from  January,  1837,  to  June,  ISitL 
Plaintiff  sued  them  for  the  amount  in  assumpsit  for  money  had  and  received. 

1.  That  plaintiff  had  not  ceased  to  be  layer  keeper  by  the  omission  to  appoint  from 

1836  to  1843. 
i.  That  the  office  had  not  been,  and  could  not  be,  discontinued  by  the  corporation  under 

Stat.  5  4t  6  W.  4,  c  76,  s.  68. 
I.  That  the  cessation  or  suspension  of  the  layer  keeper*s  services  had  not  affected  the 

right  to  receive  the  tolls, 
li  That  the  action,  in  point  of  form,  was  well  brought 

Assumpsit  for  money  had  and  received.  Counts  for  woiic  done  and  on 
In  account  stated. 

Particulars  of  demand.  «  This  action  is  brought  to  recover  the  sum  of 
1000/.  due  from  the  defendants  to  the  plaintiff  for  moneys  received  by  the 
defendants  in  respect  of  certain  tolls,  dues  and  keelage,  payable  to  the 
plaintiff  as  the  layer  keeper  of  the  river  Tawe,  at  Swansea,  from  the  Ist 
day  of  January,  1837,  to  the  commencement  of  this  action." 

*PIea :  non-assumpsit.    Issue  thereon.  r*^<27 

On  the  trial,  before  Maule,  J.,  at  the  Glamorganshire  Spring     ^ 
assizes,  1843,  a  verdict  was  found  for  the  plaintiff,  damages  1000/.,  sub* 
ject  to  the  opinion  of  this  court  upon  the  following  case. 

The  plaintiff  asserts  that  he  has  been  for  twenty  years,  and  now  is,  tht 
byer  keeper  of  the  port  of  Swansea,  duly  presented  by  the  court  leet  of 
the  manor  and  borough  of  Swansea,  and  appointed  by  the  steward  of  the 
duke  of  Beaufort,  the  lord  of  the  manor  and  borough ;  and  contends  that, 
in  virtue  of  such  appointment,  he  is  entitled  to  certain  tolls  on  shipping 
entering  the  port  of  Swansea.  Since  the  year  1836,  the  whole  amount 
received  for  these  dues  has  been  paid  by  the  receiver  to  the  treasurer  of 
the  corporation  of  Swansea  instead  of  the  plaintiff:  and  for  the  recovery 
of  the  amount  so  paid  this  action  is  brought. 

*  The  ancient  duties  of  the  layer  keeper  were  to  keep  the  layers  or  beds 
for  the  shipping  free  from  obstacles  and  in  a  proper  state ;  but  these  du« 
ties  have  been  merely  nominal  since  the  appointment  of  a  harbour-master 
under  stat.  31  G.  3,  c.  83. 

The  mode  of  appointing  the  layer  keeper  was  as  follows.  It  has  been 
the  custom  from  time  immemorial  for  the  stewards  of  the  lords  of  the 
•eignory  of  Gower,  a  district  in  the  county  of  Glamorgan,  who  are  also 

TOL.  V.  40  2D 
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lords  of  the  borough  and  manor  of  Swansea,  (which  is  within  the  seignory,) 
together  with  the  portreeve  of  the  borough  of  Swansea,  to  bold  annually 
two  leet  and  baron  courts  for  the  borough  and  manor  of  Swansea,  which 
borough  and  manor  are  co-extensive.  The  juries  of  these  courts  are  conn 
posed  of  aldermen,  burgesses  and  residents;  the  last  named  were  inhabit- 
mgioQi  ^"^^  ^^  ^^^  ^borough,  who  had  nothing  to  do  with  the  corporation^ 
^  but  were  admitted  to  serve  on  the  leet  jury,  the  number  of  the 
burgesses  being  limited,  (they  did  not  exceed  fifty:)  these  courts  were 
held,  the  one  in  the  spring,  and  the  other  in  the  autumn.  At  one  of  these 
courts,  and  for  the  last  sixty  years  at  the  spring  court,  it  has  been  the  cus- 
tom to  appoint  certain  officers,  one  of  which  is  the  layer  keeper,  in  the 
following  manner.  Two  names  are  presented  by  the  homage  to  the 
duke^  steward  ;  and  the  steward  elects  one  of  them,  who  is  immediately 
sworn  in  by  him  at  the  court.  The  portreeve  of  the  borough  usually  sat 
with  the  duke^s  steward  at  these  courts,  but  took  no  part  in  the  proceed- 
ings. The  court  rolls  generally  state  the  court  to  be  holden  before  the 
steward  and  portreeve.  There  are  exceptions.  (Eighteen  instances  were 
nveniioned,  from  the  year  1680  to  1728,  inclusive,  in  which  the  portreeve 
was  not  named.)  The  court  rolls  from  1673  to  1776,  and  the  court  rolls 
and  books  from  1775  to  the  present  time,  and  some  of  the  common  hall 
books,  were  produced  at  the  trial.  Either  party  was  to  be  at  liberty  to 
refer  to  them,  so  far  as  they  were  legally  admissible  in  evidence. 

The  court  books  contain  the  forms  of  the  oaths  taken  by  the  oiEcers  ap* 
pointed  at  these  courts.  The  oath  taken  by  the  layer  keeper  was  as  fol* 
lows.  (( You  shall  well  and  truly  execute  the  office  of  layer  keeper  within 
th*s  borough  and  manor  for  the  year  ensuing,  and  until  another  shall  be 
chosen  in  your  stead,  or  you  shall  be  lawfully  discharged.  So  help  you 
God." 

The  plaintiff*  was  first  appointed  layer  keeper  in  May,  1822.  The  fol- 
lowing is  a  copy  of  the  court  roll  containing  his  appointment. 
•6291  •"^^^'^'^'^^  •f^  "^^  ^^1  The  court  leet  or  view  of  frankpledge 
onShlmoi^.*  "^""  ^5*nd  baron  court  of  the  most  noble  Heniy 
Charles,  duke  of  Beaufort,  knight  of  the  most  noble  order  of  the  Garter, 
and  lord  of  the  said  borough  and  manor,  held  for  the  said  borough  and 
manor,  on  Monday  the  6ih  day  of  May,  1822,  in  the  guildhall  of  the  town 
of  Swansea,  the  place  accustomed,  before  Lewis  Thomas,  Esquire, 
steward,  and  John  Charles  Collins,  Esquire,  portreeve."  Then  fol^ 
lowed(a)  the  names  of  "  The  grand  jury  and  jury  of  homage"  attending 
the  court,  and  officers,  namely,  Serjeants  at  mace,  deputies,  common  at- 
torneys, layer  keeper,  searcher  of  leather,  haywards,  surveyor  of  the  high- 
ways, and  constables.  The  roll  then  stated  a  presentment  by  the  jury  of 
persons  owing  suit  and  service  to  the  court  and  making  default  of  appe^ 
ance,  and  amercement  of  each  burgess,  tenant,  juror  and  resiant  so  iB 
default,  respectively.     Then  followed  this  entry. 

(a)  The  prooeedingt  were  more  AiUjr  stated  in  the  case. 
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<<  The  said  jurors  do  present  as  fit  persons  in  election  to  serve  the  offict 
of  layer  keeper  within  the  said  borough  and  manor  for  the  year  ensuing. 

"(Sworn)  James  Hall  (Appointed.) — John  Davis."  Then  appeared 
presentments  and  appointments,  in  like  form,  of  other  persons  for  the 
offices  of  hayward  and  searcher  of  leather  for  the  borough  and  manor; 
presentments  of  nuisances  in  the  streets  and  highways,  and  rescue  of  dis* 
tress  within  the  town,  and  adjudications  in  the  several  cases ;  present- 
ments  of  persons  as  fit  to  be  admitted  burgesses ;  and,  finally,  present- 
metits  and  amercement  of  persons  summoned  to  appear  that  day  on  th» 
grand  jury  and  jury  of  homage,  and  making  default. 

*The  plaintiff  was  annually  reappointed  at  the  Spring  leet  and  rmp^nr^ 
baron  court  until  May,  1836.  At  the  court  held  on  9ih  May,  for  '- 
that  year,  before  Thomas  Thomas,  Esq.,  steward,  Nathaniel  Cameron,  Esq., 
the  mayor  of  Swansea,  elected  according  to  stat  5  &  6  W.  4.  c.  76,  was 
present,  and  the  plaintiff*  was,  as  usual,  presented,  appointed,  and  sworn 
in:  but  the  said  N.  Cameron  at  the  foot  of  the  court  roll  made  and  signed 
a  protest  in  the  following  words.  *<  The  mayor,  on  behalf  of  the  corpora- 
tion,  objects  to  the  steward  appointing  the  layer  keeper,  and  on  their  be- 
half protests  against  the  appointment  of  James  Hall,  N.  Cameron." 

The  duke's  steward,  who  before  the  passing  of  stat.  5  &  6  W.  4,  c.  76, 
held,  by  appointment  of  the  duke  also,  the  office  of  recorder  of  the  bo- 
rough and  manor  of  Swansea,  and  who  since  the  passing  of  that  act  was, 
nnder  its  provisions,  appointed  to,  and  now  continues  to  hold,  the  office 
of  town  clerk,  gave  notice  of  a  leet  and  baron  court  for  October,  1838,  and 
attended  at  the  town  hall,  the  place  accustomed,  for  the  purpose  of  hold- 
ing it,  but  was  prevented  holding  such  court  by  the  then  mayor,  Richard 
Mansel  Phillips,  Esq.,  by  whose  orders  the  doors  of  the  hall  were  locked  • 
in  consequence  of  which  the  duke's  steward  in  the  vestibule  of  the  hall 
adjourned  the  court  till  further  notice,  and  forbore  to  hold  courts  until 
May,  1842,  when  he  again  resumed  them.  At  the  court  of  that  date  the 
plaintiff*  was  represented  by  the  homage,  and  reappointed  and  sworn  in  by 
the  steward,  the  then  mayor,  Richard  Aubery,  Esq.,  being  present  and 
sitting  with  him  as  the  portreeve  used  to  do.  The  following  is  a  copy  of 
the  appointment  as  entered  on  the  court  roll. 

«« Also  the  said  jurors  do  present  as  fit  persons  in  ^election  to     r*eq| 
serve  the  office  of  layer  keeper  within  the  said  borough  and  manor     '- 
for  the  year  ensuing 

"(Appointed)  James  Hall  (Sworn.) — William  Strick." 

In  the  common  hall  order  book  of  the  defendants  appears  the  following 
resolution,  passed  and  entered  7th  January,  1791. 

<<  The  business  of  the  navigation  being  taken  into  consideration :  Is  it 
ordered :  That  the  bill  be  presented  to  the  House  of  Commons  in  the 
name  of  the  duke  of  Beaufort  and  this  corporation.  That  Thomas  Mor- 
gan, Esq.,  be  empowered  under  the  common  seal  of  this  corporation 
to  engage  in  their  name  and  behalf  for  two-thirds  of  the  sum  necessary 


531      Hall  v.  Major,  &c.,  of  Swansea.  H.  T.  1844. 

.for  canying  oq  the  improvements  of  this  port,  river  and  harbour  (in  case 
it  is  required  by  the  House  of  Commons,)  according  to  the  estimates  to  be 
then  produced.  That  the  trustees  of  this  bill  be  the  duke  of  Beaufort  and 
his  officers,  the  portreeve,  aldermen  and  twelve  of  the  burgesses  for  the 
time  being  of  this  borough,  to  be  annually  elected  by  the  burgesses  in 
common  hall  assenfbled,  together  with  twelve  persons  to  be  nominated  by 
the  proprietors  and  lessees  of  collieries,  mines  and  minerals,  and  by  per* 
sons  engaged  in  copper  works,  potteries,  saltworks,  or  any  works  or  manu- 
factories whatsoever  within  the  said  river,  port  and  harbour,  and  the 
owners  of  ships  and  vessels  frequenting  this  port  and  harbour,  under  the 
qualifications  hereinafter  mentioned,  and  so  that  such  proprietors,  &c.,  as 
above-mentioned  be  resident  within  the  county  of  Glamorgan.  The  quali* 
fication  of  proprietors  and  lessees  of  collieries  and  works,  and  engaged  in 
any  manufactories  whatsoever,  20002.  The  above  named  Mr.  Thomas 
^f'0>cy}  Morgan  was  steward  of  the  duke  of  Beaufort  at  the  *date  of  this 
^  resolution ;  and  his  signature  together  with  those  of  other  mem- 
bers  of  the  corporation  is  appended  in  the  usual  form. 

In  consequence  of  proceedings  taken  in  pursuance  of  the  above  resolu- 
tion, an  act  of  parliament  was  passed,  31  G.  3,  c.  83,  <<  for  repairing,  en- 
lai^ng,  and  preserving,  the  harbour  of  Swansea,"  &c. ;  under  which  cer- 
tain persons,  and  their  successors,  to  be  elected  as  therein  mentioned, 
were  appointed  trustees ;  and  who  have  since  had  the  management  of  the 
Swansea  harbour ;  and,  under  that  act  and  other  subsequent  acts  for  the 
same  purpose,  certain  tolls  have  been  and  continue  to  be  collected  from 
the  shipping. 

By  sect.  1(a)  it  is  provided :  <<That  the  lord  or  lords  of  the  seignories 
of  Gower  and  Cilvey,  his  and  their  assigns  and  successors  therein,  his  and 
their  eldest  son  and  heir  apparent,  his  and  their  stewards,  recorder,  water 
baliflf,  coroner,  and  baliflf  of  the  said  seignories,  royalties,  franchises,  and 
liberties  for  the  time  being,  and  the  Right  Honourable  the  now  Marquis 
of  Worcester,  Sir  Herbert  Mackworth,  baronet,  the  portreeve  and  alder- 
men of  the  said  borough"  (of  Swansea)  «<  for  the  time  being,  and  twelve 
of  the  burgesses  of  the  said  borough  for  the  time  being,  resident  within  the 
county  of  Glamorgan,  to  be  elected  and  chosen  annually  by  the  burgesses 
in  common  hall  assembled  for  that  purpose  on  Michaelmas  day  in  every 
year,  after  the  election  of  the  first  trustees  from  amongst  the  burgesses  by 
virtue  of  this  act,  together  with  twelve  persons,"  (naming  them,)  <<to 


i^.oo-i  present  the  interest  of  the  present  and  future  proprietors  and  *le8- 
^  sees  of  collieries,"  &c.,  (as  stated  in  the  above  resolution,  p.  531,) 
^*  together  with  the  chief  agent  for  the  time  being  of  the  Britonferry  estate, 
in  the  parish,"  &c.,  «<  shall  be,  and  are  hereby  appointed  trustees  for  exe- 
cuting the  several  purposes  of  this  act." 

(a)  The  eoart  was  to  be  at  liberty  to  refer  to  any  part  of  the  act  as  a  part  of  tb« 
ease ;  bat  no  reference  was  made  in  the  argument  or  judgment  to  any  clause  but  thoM 
here  stated* 
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By  sect  4  it  is  enacted  that  it  shall  and  may  be  lawful  for  the  trastee$ 
to  return  two  persons  to  the  steward  of  the  duke  of  Beaufort,  <<for  hif 
choice,  approlMition,  and  the  appointment  of  the  one  or  the  other  of  them^ 
m  the  same  manner  as  the  election  of  the  ancient  officer  of  the  layer  keeper 
18  conducted  within  the  borough  of  Swansea ;"  such  person  to  be  <<  the 
clerk  and  receiver  of  the  said  trust,  and  also  to  be  assistant  to  the  water 
bailiff  of  the  said  port,  harbour  and  river." 

By  sect,  30  of  the  same  act  the  powers  of  the  water  bailiff  and  layer 
keeper  are  expressly  reserved.(a)  By  sect.  64  the  royalties,  tolls  and 
rights  of  the  duke  of  Beaufort  and  the  future  lords  of  Gower  and  Cilvey, 
and  his  and  their  officers,  are  saved.  And  in  sect.  67  there  is  a  general 
saving  of  all  rights  of  all  persons. 

The  case  then  stated  a  resolution  entered  in  the  common  hall  order  book 
of  the  defendants,  16th  December,  1791,  directing  payment  of  Mr.  Est* 
court's  bill,  and  all  other  charges  on  passing  the  harbour  bill,  by  the  com- 
mon  attorneys.  Mr.  Estcourt  was  the  duke  of  Beaufort's  solicitor  and 
agent  in  London. 

%.*A  clerk  and  receiver  was  appointed  under  this  act    Mr.  Syl-     r»;c9J 
vanus  Padley  is  the  person  now  so  appointed ;  and  he  has-  been  in     '- 
office  since  1806 :  and  he  has  collected  and  continues  to  collect  from  the 
shipping,  not  only  the  tolls  under  the  Swansea  harbour  acts,  but  the  ancient 
harbour  dues.    The  ancient  dues  collected  by  him  are  as  follows,  viz : 

From  each  vessel,  if  in  ballast,  and  under  100  tons. 

For  portreeve       .-••-.        lOd 
Water  bailiff       -  -        -        -        -  4. 

Layer  keeper        -  -        -        -        -  6. 

(Then  followed  other  tables  of  charges  payable  to  the  same  parties.) 
These  sums  have  been  collected  by  Mr.  Padley  since  1806 ;  and  from  that 
year  till  1836  he  paid  to  the  portreeve,  water  bailiff,  and  lay  keeper  for  the 
time  being  their  proportions,  as  above.  The  layer  keeper's  proportions 
was  paid  to  the  plaintiff  from  his  appointment  in  1822  to  the  end  of  1836. 

The  portreeve,  who  was  the  head  of  the  old  corporation,  was  annually 
elected  and  appointed  in  the  manner  hereinafter  mentioned.  The  water 
bailiff  was  an  officer  appointed  by  the  duke  of  Beaufort  by  deed  under 
his  hand  and  seal.  Before  Michaelmas,  1834,  the  portreeve  received  his 
proportion  of  the  dues  for  his  own  benefit.  From  Michaelmas,  1834,  until 
the  Municipal  Corporation  Act  came  into  operation,  the  corporation  re* 
ceived  them  in  consideration  of  an  annual  sum  of  500/.  paid  by  them  to 
the  portreeve  in  lieu  thereof:  and  since  that  act  has  come  into  operation 

(a)  It  enacts  :**  That  nothing  herein  contained  shall  extend,"  dec,  "to  abridge  oraltei^ 
or  in  anywise  diminish  the  ancient  and  nsaal  rights,  power,  and  aothority  of  the  water 
bailiff  within  the  said  port  and  harbour,  or  of  the  duty  of  the  ancient  officer  the  layer 
keeper  within  the  same,  bat  that  whatsoever  is  herein  enacted  as  relative  thereto,  is  to 
be  considered  in  explanation,  regulation,  and  confirmation  thereof,  if  necessary,  and 
Chey  are  to  remain  perfect  and  nndistarbed,  any  thing  herein  to  the  contrary  notwiih 
Standing." 

2d2 
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flie  corporation  has  received  and  conttnaes  to  receive  the  proportion  tor* 
merly  of  the  portreeve  for  their  own  benefit. 

At  a  meeting  of  the  town  council  which  took  place  on  5th  Februafy^ 
1836,  a  resolution  was  passed  and  entered  in  their  minute  books  for  a|>> 
•^^^1  P^'^^^i^?  ^  committee  *to  investigate  the  claims  of  the  water  bailiff 
^  and  layer  keeper  to  the  perquisites  they  then  enjoyed,  and  to  take 
into  consideration  the  high  rate  of  per  centage  paid  to  Mr.  Padley.  On 
28th  October,  1836,  the  committee  reported  to  the  council :  and  the  fot 
lowing  resolution  was  entered  on  their  minute  book. 

« Resolved:  That  the  following  report  of  the  water  bailiff's  and  layer 
keeper's  committee  be  confirmed  by  the  meeting.  That  the  present  com*" 
mittee  propose  to  the  town  council  that  the  appointment  of  water  bailiff 
and  layer  keeper  should  be  vested  in  the  corporation;  and  that  5/.  per 
cent,  on  the  revenue  be  allowed  for  its  collection  ;  and  that  the  amount 
of  impost  derivable  be  added  to  the  corporation  fund  for  the  general 
benefit  of  the  same." 

The  corporation  proceeded  to  act  on  this  resolution  :  and  Mr.  Padley^ 
the  receiver,  from  1st  January,  1837,  paid  to  the  treasurer  of  the  corpora- 
tion, for  their  use,  the  dues  of  the  water  bailiff  and  layer  keeper. 

The  plaintiff,  in  June,  1842,  gave  notice  of  proceedings  for  the  recoveij 
of  his  dues ;  and  the  council  of  the  borough  referred  his  claim  to  a  com- 
mittee ;  who  reported  their  opinion  « that  Mr.  Hall  had  been  regularly 
appointed  layer  keeper  by  the  duke ;  the  committee,  therefore,  recommend 
that  Mr.  Hall  be  paid  the  amount"  received  by  the  council  firom  Padley 
as  layer  keeper's  dues.  The  council  adjourned  the  consideration  of  the 
report,  and  never  entered  upon  it.  The  plaintiff  demanded  payment  of 
the  dues ;  and  it  was  refused,  and  this  action  brought  to  recover  them. 

The  method  of  appointing  to  the  corporate  offices  of  portreeve,  com<!> 
mon  attorneys  and  Serjeants  at  mace,  for  the  borough  of  Swansea,  before 
the  passing  of  the  Municipal  Corporation  Reform  Act  was  as  follows. 
*^^f^l  '^'^^  *aldermen  met  annually  on  28th  September,  and  nominated 
^  four  members  of  their  own  body,  who  were  on  the  following  day 
returned  to  the  burgesses  in  common  hall  assembled.  The  burgesses  re-« 
turned  to  the  steward  of  the  duke  of  Beaufort  two  names  out  of  the  four 
so  nominated  by  the  aldermen ;  and  from  these  two  the  steward  selected 
one,  who  was  thereupon  elected  and  sworn  in  portreeve  by  him.  For  the 
office  of  common  attorneys  four  names  were  annually  on  the  same  day. 
(Michaelmas  day)  returned  by  the  burgesses  to  the  duke's  stewarrl,  out 
of  which  four  he  selected  two  who  were  thereupon  elected  and  sworn  in 
by  him.  Two  Serjeants  at  mace  were  on  the  same  occasion  elected  and 
sworn  in  by  the  steward  in  the  same  manner  as  the  common  attorneys,* 
None  of  the  above  officers  were  ever  appointed  in  any  other  manner  within* 
living  memory.  No  person  but  a  burgess  had  any  voice  in  the  nomination 
to  the  duke's  steward  of  such  officers. 

The  proceedings  relating  to  the  above  election  of  corporate  officei» 
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were  entered  in  a  book  kept  for  that  purpose ;  at  the  end  of  which  ar« 
copies  of  the  oaths  required  to  be  taken  by  corporate  officers.  The  layer 
keeper's  oath  is  not  among  them. 

The  case  then  set  out  the  form  of  proceedings  in  common  hall  for  the 
election  of  officers,  as  shown  by  the  corporation  books. 
^   The  portreeves  paid  to  the  duke  of  Beaufort,  as  lord,  an  annual  fee 
farm  rent,  viz. 

Free  rents      .        -        -        -        - 
Assize  of  ale  •        •        .        • 

Toll  and  keelage    •        -        «        - 

'£16    1    6 

^This  rent  is,  and  has  been  since  the  passing  of  the  Municipal  Cor-     r^qky 
poration  Act,  paid  to  the  duke  by  the  corporation.     The  portreeves     '* 
also  paid  the  corporation  for  moorage  and  keelage  an  annual  rent  of  3/. 

The  case  then  set  out  an  order  made  at  a  hall  day,  holden  in  and  for 
the  borough  on  4th  October,  1790,  before  the  then  portreeve:  wherebyi 
after  reciting  that  the  portreeve  hath  enjoyed,  by  ancient  custom,  the  fol* 
bwing  dues  for  and  towards  the  expense  and  support  of  his  office ;  viz* 
moorage  of  ships,  on  payment  of  a  rent  of  3/.  to  the  corporation ;  quaj* 
.  age,  on  payment  of  a  rent  of  1/.  16s.  to  the  corporation  ;  calf  skins  by  act 
of  parliament  for  the  market ;  keelage  dues,  pitching  or  tolls  of  fairs  and 
markets,  and  other  accustomed  town  dues,  together  with  all  the  chief  rentv 
due  in  the  town  and  franchise,  and  also  the  assize  of  ale  within  the  same, 
on  payment  of  a  rent  of  18/.  \s,  6d.  to  the  lord  of  the  said  borough  ;  also 
a  duty  of  Is,  reserved  in  every  lease  granted  by  the  burgesses ;  and  that  it 
had  been  proposed  for  the  convenience  of  the  portreeve  that  the  corpora* 
tioii  should  rent  the  dues  of  him  for  the  year,  at  a  sum  payable  quarterly, 
and  be  had  consented  to  receive  150/. ;  it  was  ordered  that  the  common 
attorneys  should  pay  him  that  sum  by  quarterly  payments ;  and  that  the 
portreeve  should  authorize  the  common  attorneys  to  receive  the  same,  and 
ahould  give  them  particulars  of  the  contracts,  made  with  the  several  per* 
sons  who  had  rented  any  of  the  dues  of  him  before  that  agreement,  not 
interfering  with  the  ancient  rents  of  18/.  Ir.  6(/.  paid  by  him  to  the  lord, 
and  4/.  15r.  to  the  corporation.  The  case  also  stated  an  order  of  common 
hall,  made  7th  October,  1790,  appointing  a  collector  of  the  portreeve's 
dues  rented  by  the  corporation  as  above  stated,  and  all  the  other  duef 
^commonly  called  the  port  dues  within  the  harbour  of  Swansea,  r*e<M2 
and  ordering  tha^  a  contract  should  be  entered  into  with  him,  and  '- 
that  it  should  be  recommended  to  the  water  bailiff  and  the  layer  keeper  to 
enter  into  the  like  contract  with  the  same  person  for  the  collecting  of  such 
dues  as  might  belong  to  them. 

The  layer  keeper^s  portion  of  the  dues  collected  by  Padley  from  1st 
January,  1837,  to  30th  June,  1842,  was  629/.  19r.    The  whole  of  that 
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«am  bad  been  paid  by  him  to  the  treasurer  of  the  town  council.  Sincd 
June,  1842,  he  had  continued  to  receive  the  dues,  but  retained  them  to 
abide  the  issue  of  this  litigation. 

The  case  then  set  forth  the  objections  raised  to  the  plaintiff's  right  to 
recover  as  they  are  stated  below  in  the  argument. 

It  was  agreed  that  the  court  should  be  at  liberty  to  draw  all  sucb  con* 
elusions  and  inferences  from  the  evidence  as  they  should  think  a  jury 
ought  to  have  done.  If  the  court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  from  the  defendants  die  amount  of  layer  keeper's 
dues  received  by  the  council  since  31st  December,  1836,  or  any  part 
thereof,  the  verdict  was  to  stand  for  the  plaintiff  for  such  amount  or  part: 
if  they  should  be  of  a  contrary  opinion,  a  nonsuit,  or  a  verdict  for  the  de- 
fendants, was  to  be  entered,  as  the  court  should  direct. 

W.  M.  James  for  the  plaintiff.    First,  the  defendants  allege  that  the 
office  of  layer  keeper  was  an  annual  office,  and  that  the  plaintiff  has  not 
been  duly  reappointed  since  May,  1835.    But,  although  the  practice  had 
been  to  appoint  annually,  the  oath  was  <<  to  execute  the  office"  <<  for  the 
*^^Q1     y^^  ensuing,  and  until  another  shall  *be  chosen  in  your  stead,  or 
^     you  shall  be  lawfully  discharged."    As  long  as  parties  were  con* 
tent  that  it  should  be  so,  the  plaintiff  retained  his  office,  though  perhaps  a 
mandamus  might  have  been  obtained  to  make  a  new  appointment.    The 
protest  in  1836  was  a  mere  scribbling  on  the  roll.    And  it  cannot  be  con 
tended,  at  least  by  the  defendants  who  received  the  dues,  that  the  office 
was  vacant  during  the  years  in  which  no  appointment  was  made  because 
no  court  was  held.    The  plaintiff  was  bound  to  perform  the  duties,  if  the 
trustees  did  not.    Secondly,  it  is  said  that  the  plaintiff,  at  the  passing  of 
Stat  5  &  6  W.  4,  c.  76,  was  an  executive  officer  of  the  borough,  and  that 
he  was  not  reappointed  according  to  that  act.    But  the  evidence  shows 
no  ground  for  asserting  that  the  layer  keeper  derived  his  office  from  the 
borough.     There  was  indeed  an  intimate  connection  between  the  manor 
and  the  borough,  and  the  portreeve  attended  the  courts:  but  it  does  not 
appear  that  he  had  any  duty  to  perform  there.     With  the  exception  of  his 
attendance,  the  court  was  the  same  as  any  other  court  leet.    If  the  coi^ 
poration  had  surrendered  its  franchise,  the  court  leet  and  appointment  of 
a  layer  keeper  would  still  have  continued.    The  corporation  had  nothing 
to  do  with  the  business  of  this  office.    Thirdly,  it  is  contended  that  in* 
debitatus  assumpsit  for  tolls  will  not  lie  against  a  corporation.    But,  if  the 
defendants  are  in  fact  indebted  as  having  wrongfully  received  these  tolls, 
the  duty  to  pay  attaches,  and  the  action  lies  though  they  have  not  bound 
themselves  under  their  common  seal.    This  case  must  be  governed  by  the 
principle  of  necessity,  laid  down  in  Beverley  v.  J%e  Lincoln  Gas  Companj/f 
6  A.  &£.  829,  and  Church  v.  The  Imperial  Gas  Company,  6  A.  &  E.  846; 
•Rim      ^^  which  *cases  many  authorities  on  the  subject  are  collected. 
-'     Fourthly,  the  case  states  as  an  objection  that  the  defendants  claim 
title  to  the  tollS|  and  that  indebitatus  assumpsit  is  not  the  form  in  whici 
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gQch  a  claim  can  be  tried.    But  the  mode  of  proceeding  is  the  common 
one  in  such  cases.    (This  point  was  not  further  argued.) 

ErUf  contra.    First,  the  layer  keeper  before  1836  was  always  appointed 
by  a  court  at  which  the  portreeve  as  well  as  the  steward  presided.    The 
corporation  had  double  powers,  some  with  reference  to  the  borough  and 
some  to  the  port.     Their  head  was  the  <<  port''  reeve,  an  officer  indepen- 
dent of  the  lord  and  receiving  a  part  of  the  port  dues.    The  courts  were 
held  for  both  the  borough  and  the  manor ;  and  the  business  of  both  was 
transacted  at  them.     The  layer  keeper  was  an  officer  of  the  port,  and  de« 
rived  his  authority  party  from  the  steward  and  partly  from  the  portreeve. 
Afier  the  passing  of  stat.  6  &  6  W.  4,  c.  76,  the  jurisdiction  of  the  port- 
reeve in  this  respect  became  vested  in  the  mayor :  and,  at  the  court  in 
1836,  the  mayor  refused  his  assent  to  the  plaintiflT's  appointment.     At 
that  period,  therefore,  no  legal  appointment  of  layer  keeper  took  place. 
The  office  was  annual :  and  the  words  of  the  oath,  <«  for  the  year  ensuing, 
and  until  another  shall  be  chosen,''  cannot,  in  this  case,  be  taken  to  have 
extended  its  duration.     [Pattcson,  J.  The  plaintiflTwas  appointed  in  fact 
in  1836.    Unless  the  mayor's  concurrence  was  absolutely  necessary,*  there 
was  an  appointment  then.]    The  court,  down  to  the  passing  of  the  muni- 
cipal corporation  act,  was  held  before  the  mayor  and  steward.     [Cole- 
BiDGE,  J.  The  practice  for  sixty  years  is  stated  to  have  been  that  the  names 
of  candidates  were  presented  •to  the  steward,  who  elected.]     If     r.c^i 
the  steward  and  portreeve  held  the  court  together,  it  is  to  be  pre-     ^ 
sumed  that  their  authorities  were  coextensive.     Secondly,  stat.  5  &  6  W. 
4,  c.  76,  s.  58,  enacts  that,  after  that  statute  comes  into  operation,  the 
council  of  every  borough  shall  appoint  a  town  clerk,  &c.,  and  also  such 
other  officers  as  have  been  usually  appointed  in  such  borough,  or  as  they 
shall  think  necessary,  &c.,  «  and  may  from  time  to  time  discontinue  the 
appointment  of  such  officers  as  shall  appear  to  them  not  necessary  to  be 
reappointed."    The  layer  keeper  was  an  officer  whom  the  council  might 
have  reappointed  under  this  clause,  but  have  not.     He  was  not  an  officer 
of  the  duke  of  Beaufort ;  the  duke  was  not  bound,  as  lord,  to  perform  the 
services  for  which  the  layer  keeper  was  appointed,  and  had,  therefore,  no 
right  to  receive,  by  an  officer  of  his,  the  dues  paid  in  respect  of  them. 
[Patteson,  J.  The  corporation  have  in  fact  appointed  themselves  the 
layer  keepers.]     It  is  fitter  that  the  funds  should  be  administered  by  them 
than  by  a  nominee  of  the  lord.     But  the  course  they  have  pursued  in  this 
respect  is  not  material ;  by  not  reappointing  a  layer  keeper  they  have  dis- 
continued the  appointment,  as  they  are  empowered  to  do  by  sect.  58  of 
stat.  5  &  6  W.  4,  c.  76 :  and  that  answers  the  plaintiff's  claim.     [Cole- 
ridge, J.  If  the  layer  keeper  was  the  lord's  nominee,  still  stat.  31  G.  3, 
c.  83,  which  you  concurred  in  obtaining,  recognises  the  mode  of  electing 
to  the  ancient  office  of  layer  keeper,  (sect.  4,)  and  reserves  its  powers  (sect. 
30.)]     They  are  now  exercised  through  the  medium  of  the  borough 
council.    The  layer  keeper  has  never  been  considered  one  of  the  duke's 
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pflScen.    He  is  not  named  among  them  in  stat.  31  G.  3,  c.  83,  s.  1.    The 
mpiAoi     office  of  steward  stands  on  a  diflerent  footing ;  *he  never  derived 

^  any  part  of  his  authority  from  the  borough ;  the  layer  keeper  al« 
ways  did.  Thirdly,  the  authority  to  receive  dues  in  a  port  is  founded 
wholly  on  services  rendered  in  respect  of  the  port,  or  the  obligation  to 
render  them.  In  Jenkins  v.  Harvey^  1  C,  M.  &  R.  877, 2  C,  M.  &  R.  393 ; 
S.  C,  5  Tywh.  326,  871,  and  in  the  argument  in  The  Mayor  of  Exeter  v. 
Warreuj^a)  now  standing  for  judgment,  the  claim  of  dues  was  defended 
mainly  on  this  ground.  When,  therefore,  the  services  of  the  layer  keeper 
ceased  or  were  transferred,  his  claim  to  receive  duties  had  no  longer  a 
legal  foundation.  And  the  case  shows  that  the  duties  of  layer  keeper  have 
for  many  years  past  been  discharged  by  the  harbour-master.  Fourihly, 
the  general  rule  is  that  an  action  for  money  had  and  received  will  not  lie 
against  a  municipal  corporation.  It  is  clear  from  Regina  v.  T%e  Council 
of  Lichfield^  4  Q.  B.  893,  that,  even  if  the  corporation  there  had  borrowed 
a  sum  of  money,  they  could  not  have  made  themselves  liable  in  this  form : 
and  this,  if  true  in  the  case  of  an  express  contract,  applies  k  fortiori  to  an 
implied  one.  Beverley  v.  The  Lincoln  Got  Company^  6  A.  &  £.  829,  and 
Church  V.  The  Imperial  Gas  Company ^  6  A.  &  £.  846,  show  the  excep- 
tions to  the  rule,  and  show  also  that  this  case  does  not  fall  within  them. 
The  general  principle,  affirmed  in  the  latter  case,  p.  861,  is  that  a  cor- 
poration cannot  «  express  its  will  or  do  any  act"  except  under  seal.  The 
exceptions  particularized  in  Beverley  v.  The  Lincoln  Gas  Company^[h)  are 
^M*^!     ^'^^^  ^  trading  company  ^contracts  for  articles  of  constant  re- 

^  quirement  and  to  a  small  amount,  in  the  way  of  its  trade.  But  in 
Mayor  of  Ludlow  v.  Charlton^  6  M.  &  W.  815,  the  Court  of  Exchequer 
upheld  the  doctrine  that,  except  as  to  trifling  matters  and  bargains  in  the 
way  of  trade,  a  corporation  can  contract  only  by  seal ;  and  they  treated 
the  rule  as  not  merely  technical,  but  resulting  from  the  very  constitution 
of  bodies  corporate.  The  limit  laid  down  in  that  case  is  recognised  by  the 
Court  of  Common  Pleas  in  Arnold  v.  The  Mayor  ofPooUj  4  Man.  &  G. 
860.(c)  These  latter  decisions  show  that,  even  in  the  case  of  a  loan,  an  action 
on  simple  contract  would  not  lie  against  any  corporation  aggregate ;  and  the 
objection  is  peculiarly  strong  on  behalf  of  a  municipal  corporation,  since 
they  are  dealing  with  a  borough  fund,  and,  if  obliged  to  pay  a  contested  de- 
mand, may  have  to  tax  persons  who  have  become  inhabitants  since  it  was 
incurred.  [Coleridge,  J.  Corporations  bring  actions  of  simple  contract 
for  tolls.]  The  right  is  not  necessarily  mutual ;  this  is  noticed  in  Arnold 
T.  The  Mayor  of  Poole^  4  Man.  &  G.  896.  [CoLEarocE,  J.  If  the  corpora- 
tion wrongfully  took  these  tolls,  were  not  they  liable  for  every  sixpence, 
as  received  by  their  agent  ?    Lord  Dekman,  C.  J.  In  Yarhorough  v.  Tht 

(a)  Judgment  given,  in  favoar  of  the  claim  of  daes,  in  the  vacation  aAer  this  tens* 
Bee  post  ^ 

(6)  Erie  read  the  judgment,  from  *<  At  first  the  rule"  to  *<  action  is  maintainable,^  0  a* 
4c  E.  pp.  844—845. 

(e)  Erie  read  the  jadgmeat,  from  <«The  ease"  to  ^  trading  parposes»*'  pp.  SM^-^M 
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Bfmk  of  England  J 16  East,  6,  the  eoait  said  that,  after  verdict  against  a 
corporation  in  trover,  they  would  presume  an  authority  under  seal  to  do 
the  mcty  if  such  authority  was  essential.]  If  the  council  have  authorized 
Padley,  as  their  receiver,  to  do  something  unlawful,  the  mayor,  aldermen 
and  burgesses  are  not  liable  for  it  *[Patteson,  J.  It  cannot  r*eji 
be  contended,  since  Yarbarough  v.  7%e  Bank  of  England^  16  '* 
East,  6,  that  a  corporation  would  not  be  liable  in  trover  if  their  agent  had 
wrongfully  taken  goods.  If  the  rule  were  otherwise,  corporations  would 
be  a  great  nuisance.  Yet  in  such  a  case  inhabitants  newly  come  into  the 
borough  might  be  aflected.]  If  the  individual  only  who  does  the  wrong- 
ful act  is  looked  to,  the  complaining  party  has  his  remedy.  [Cole- 
BXD6E,  J.  The  corporation  might  employ  a  beggar.]  In  Mayor  of  Ludlow 
V.  Charllonj  6  M.  &  W.  816,  and  Arnold  v.  The  Mayor  of  Pookj  4  M.  ft 
G.  860,  it  was  no  part  of  the  objection  that  the  claims  were  not  conscien- 
tious. [Patteson,  J.  The  only  difierence  I  see  between  AmoUPs  Can 
and  that  of  a  servant  employed  at  small  wages  is  the  comparative  incon- 
venience of  insisting  on  a  contract  under  seal  in  the  latter  case.]  It  could 
only  be  said  that  the  authorizing  an  agent  to  undertake  a  lawsuit  requires 
a  somewhat  more  deliberate  sanction  than  the  common  employment  of  a 
servant. 

W.  M.  James^  in  reply,  was  directed  to  confine  himself  to  the  last 
point.  The  argument  of  necessity  applies  here  as  much  as  in  Beverley  v. 
The  Lincoln  Gas  Company^  6  A.  &  E.  829,  or  Church  v.  The  Imperial  Gas 
Company y  6  A.  &  E.  846.  The  corporation  have  directed  and  recognised 
the  receipt  of  tolls  by  their  agent ;  the  case,  therefore,  comes  within  the 
principle  of  De  Gram  v.  Mayor ^  4rc.,  of  Monmouth^  4  Car.  &  P.  111. 

Lord  Dgnman,  C.  J.  This  is  an  action  of  assumpsit  for  fees  of  the 
office  of  layer  keeper,  which  the  ^defendants  have  been  receiving  r^e^e 
for  several  years.  The  office  is  an  ancient  one.  Mr.  Hall,  the  '* 
plaintiff,  was  appointed  in  1835,  for  the  year  ensuing,  but  further  (as  is 
the  case  on  other  yearly  appointments)  until  another  officer  should  be 
chosen  in  bis  stead.  As  to  the  first  question  raised,  I  think  there  is  suffi- 
cient evidence  of  Mr.  HalPs  continuance  in  the  office  after  the  year,  no 
proof  being  given  of  any  thing  done  to  determine  his  appointment.  It  is 
urged  that  the  plaintiflT  was  nominated  by  the  steward  and  portreeve 
jointly :  still  I  think  that  he  held  under  a  good  appointment,  and  one 
which  continued  after  the  year.  It  is  argued  that  the  office  itself  has  been 
abolished  under  stat.  5  &  6  W.  4,  c.  76,  s.  68:  but  the  corporation  have 
abolished  it  no  further  than  by  receiving  the  fees  themselves.  To  say  that 
that  is  a  suppression  of  the  office  is  a  bold  assumption.  There  might  have 
been  some  ground  for  it  if  they  had  met  and  abolished  the  fees :  but  by 
receiving  the  fees  they  preclude  themselves  from  making  this  suggestion. 
The  defendants  also  contend  that  the  appointment  of  a  harbour-master 
under  the  local  act,  31  G.  3,  c.  83,  and  the  transfer  to  him  of  the  duties 
of  a  layec  keeper,  have,  virtually  at  least,  determined  the  right  of  the  layei 
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keeper  to  receive  fees.  It  is  true  that  the  act  does  not  make  any  express 
lirovision  on  this  subject ;  but  the  office  is  clearly  kept  alive ;  and,  if  that 
still  continues,  it  is  not  for  the  corporation,  who  have  received  the  fees  as 
belonging  to  the  office,  to  keep  them  from  the  party  claiming  as  officer, 
on  the  ground  that  they  are  no  longer  claimable  in  that  right.  The  whole 
question  is  to  what  party  they  belong.  There  is  no  doubt,  therefore,  as 
to  the  justice  of  this  demand.  The  remaining  question  is  purely  techni- 
mfiAai     ^^' '  whether  the  action  of  ^indebitatus  assumpsit  for  money  had 

^  and  received  will  lie.  As  to  this,  the  two  cases  of  Beverley  v. 
The  Lincoln  Gas  Company^  6  A.  &  £.  829,  and  Church  v.  The  Imperial 
Gas  Company^  6  A.  &  £.  846,  are  clear,  and  show  that  there  may  be  an 
assumpsit  in  law  by  a  corporation  aggregate,  though  they  have  not  con- 
tracted under  seal.  The  decisions  in  the  Exchequer  and  Common  Pleas 
were  also  consistent  with  justice,  and  not  contradictory  to  the  preceding 
cases.  In  Mayor  of  Ludlow  v.  Charlton^  6  M.  &  W.  816,  it  was  fair  to 
say  that  a  gentleman  laying  out  large  sums  of  money  for  corporation  pur- 
poses should  be  able  to  show  that  he  had  taken  proper  means  to  bind  the 
corporation,  and  had  procured  their  assent  under  seal,  and  as  their  deli- 
berate act.  Still  more  reasonable  is  it,  where,  as  in  Arnold  v.  The  Mayor 
of  Pookj  4  Man.  &  G.  860,  an  attorney  sues  a  corporation  upon  a  bill  of 
many  hundred  pounds,  to  say,  « If  you,  who  know  how  a  corporation 
ought  to  be  bound,  seek  to  fix  this  liability  upon  them,  you  should  be 
prepared  to  prove  a  contract  under  the  corporation  seal.  But  the  cases 
show  that,  in  other  instances,  this  kind  of  argument  will  not  apply.  We 
are  not  to  regard  the  circumstances  of  particular  cases,  but  to  look  at  the 
governing  principle;  and  that  is  necessity,  the  only  proper  ground  on 
which  these  actions,  in  the  case  of  a  corporation  aggregate,  can  be  placed. 
Both  the  Court  of  Exchequer  and  Court  of  Common  Pleas  say  that  for 
trivial  matters,  frequently  occurring  and  essential  to  the  business  of  the 
corporation,  actions  of  simple  contract  may  be  maintained,  and  the  plain- 
tiff not  required  to  show  an  engagement  under  the  common  seal.  So 
•^471     ^®'*^>  *^f  ^^^  corporation  have  helped  themselves  to  another's 

'*  money,  it  would  be  absurd  to  say  that  they  must  bind  themselves 
under  seal  to  return  it.  The  question  is,  what  title  they  have  to  retain  the 
money:  and  the  only  title  they  show  is  their  having  taken  it.  Their 
wrongful  act  binds  them  to  return  it,  without  any  actual  promise. 

Patteson,  J.  I  am  of  the  same  opinion.  This  is  an  ancient  office ; 
and  the  officer  is  sworn  in  for  a  year,  and  until  another  be  chosen  in  his 
stead,  or  he  himself  lawfully  discharged.  It  is  true  that,  in  practice,  the 
officer  was  reappointed  every  year :  but  the  nature  of  the  office  appears 
from  the  oath ;  if  no  successor  was  appointed,  the  party  who  was  sworn 
in  continued  to  serve.  The  difficulty  I  felt  was  in  deciding  whether  he 
did  not  require  a  reappointment  to  maintain  this  action.  But  I  think  ht 
was  sufficiently  an  officer  for  the  purpose,  no  other  having  been  appointed 
m  ot  after  1636.     It  is  argued  that  die  corporation  had  some  authority  ify 
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the  court  at  which  the  appointment  took  place :  but  what  had  the  port 
reeve  to  do  with  this  office  ?  The  layer  keeper  was  presented  by  the 
jurors  at  a  court  where  the  portreeve  sat ;  but  the  style  of  the  court  was, 
«Mhe  court  leet  or  view  of  frankpledge  and  baron  court  of*'  the  duke  of 
Beaufort,  <<  held  for  the  said  borough  and  manor"  of  Swansea,  <<  before 
Lewis  Thomas,  Esquire,  steward,  and  John  Charles  Collins,  Esquire, 
portreeve."  That  does  not  make  it  the  court  of  the  portreeve  or  of  the 
steward ;  it  is  the  court  of  the  lord ;  and  he,  by  his  steward,  picks  out  oiie 
of  the  two  persons  presented  by  the  homage.  The  corporation  has  no 
more  to  do  with  it  than  I  have.  ^Formerly  there  were  duties  r*5^ 
attached  to  the  office  of  layer  keeper;  they  appear  to  have  been 
transferred  in  1791  to  the  harbour-master;  but  the  act,  31  G.  3,  c.  83, 
presences  the  office  and  rights  of  the  layer  master.  It  does  not  appear 
that  he  might  not  be  called  upon  again  to  discharge  duties ;  but  at  all 
events  his  rights  are  preserved ;  and  the  fees  of  the  office  have  been 
received  to  this  day ;  till  1836,  by  the  plaintiff  himself.  Then  the  cor- 
poration choose  to  say,  <<  this  is  a  corporate  office,  and  we  will  not  reap- 
point to  it."  They  have  nothing  on  earth  to  do  with  it,  and  no  pretence 
for  interfering  with  it  but  their  own  determination.  They  say,  not  only, 
"we  will  not  reappoint,"  but  "we  will  make  ourselves  the  officer."  So 
extraordinary  a  proceeding  was  never  taken.  If  they  had  any  power  over 
the  office  they  could  not  appoint  themselves.  They  have  received  money 
which  they,  at  all  events,  had  no  right  to,  and  now  say  "  an  action  does 
not  lie  against  us  because  we  have  not  engaged  under  seal  to  repay  it." 
Such  an  answer  cannot  prevail  unless  we  are  obliged  to  yield  to  the  tech* 
nical  argument.  I  am  not  aware  that  it  has  ever  been  held  that  an  action 
for  money  had  and  received  lies  against  a  corporation  in  respect  of  money 
wrongfully  taken  ;  but  that  it  should  lie  is  within  the  principle  of  the  late 
cases  in  this  court,  and  still  more  within  that  of  Yarborough  v.  The  Bank 
of  England^  16  East,  6,  for,  if  trover  lies  against  a  corporation  for  goods, 
it  cannot  be  contended  that  money  had  and  received  will  not  lie  if  they 
have  wrongfully  taken  money.  The  true  ground  is  necessity.  It  cannot 
be  expected  that  a  corporation  should  put  their  seal  to  a  promise  to  return 
•moneys  which  they  are  wrongfully  receiving.  Then,  if  the  seal  r^^^q 
were  necessary,  the  party  injured  would  be  without  remedy.  '' 

[CoLERiDGF.,  J.  l*here  is  no  question  as  to  the  actual  receipt  of  this 
money  by  the  corporation  as  a  corporation.  Their  resolution  shows  it ; 
and  their  treasurer  has  taken  the  money.  Then,  if  the  sum  were  a  small 
one,  it  could  not  be  disputed,  according  to  the  two  recent  decisions  in  this 
court,  that  money  had  and  received  would  lie  for  it.  What,  then,  is  the 
principle  on  which  the  importance  of  the  act  or  sum  has  been  held  to  make 
a  difference  in  the  right  to  recover  against  a  corporation  ?  The  cases  lay 
it  down  that,  where  the  transaction  is  of  small  moment  and  of  daily  occurs 
fence,  necessity  requires  that  the  corporation  should  be  liable  to  an  action 
of  simple  contract.    And  I  thmk  that  opinion  is  right,  and  conformable  to 
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ancient  authorities.  Then,  apply  the  principle  here.  .  Is  it  to  be  expected 
that  a  corporation,  having  wrongfully  taken  money  to  which  an  officer 
was  entitled y  will  put  their  seal  to  a  bond  for  returning  it?  The  law  is 
not  so  absurd.  The  principle  on  which  it  acts  in  such  a  case  appears  from 
Yarborough  v.  7%e  Bank  of  England,  16  East,  6,  where  this  court  decided 
that  trover  lay  against  a  corporation  for  goods  wrongfully  taken.  Here,  then, 
if  the  corporation  had  taken  a  person's  coat,  or  any  other  article  of  small 
value,  trover  would  clearly  have  lain ;  and  so  it  would,  whatever  the  value 
might  have  been.  Then  can  it  be  said  that,  if  they  had  turned  the  goods 
*^V)1  ^^^  money,  and  put  it  into  the  ^corporation  chest,  an  actios 
^  would  not  lie  against  them  for  money  had  and  received  ?  Nothing 
which  Mr.  Erie  has  advanced  supports  such  a  proposition. 

WiGHTMAN,  J.  The  only  point  which  appeared  to  me  questionable  was 
that  on  the  form  of  action.  It  is,  no  doubt,  established  by  the  decisions 
in  this  court  that  indebitatus  assumpsit  will  lie  against  a  corporation  aggre^ 
gate  upon  an  executed  consideration ;  but  the  cases  in  the  Exchequer  and 
Common  Pleas  show  that  this  rule  does  not  universally  apply.  The  cir« 
cumstances  under  which  the  action  is  admitted  to  be  maintainable  are^ 
where  the  supposed  contract  is  for  things  of  small  moment,  the  occasioa 
for  which  frequently  recurs,  and  where  it  is  matter  of  necessity  that  the 
corporation  should  be  bound  without  an  engagement  under  seal.  Now 
the  ground  of  necessity  is  established  beyond  a  doubt  in  this  case.  la 
Mayor  of  Ludlow  v.  Charlton^  6  M.  &.  W.  815,  and  Arnold  v.  The  Mayor 
of  Poole,  4  Man.  &.  G.  860,  the  parties  who  acted  for  the  corporatioa 
might  have  obtained  from  them  a  formal  contract  in  the  outset  of  the  trans* 
action :  but  here  no  such  opportunity  existed ;  the  corporation  merely 
possessed  themselves  of  the  plaintiff's  money  and  refused  to  give  it  up. 
The  case  is  completely  analogous  to  that  of  trover  against  a  corporatioa 
for  goods.  Judgment  for  plaintifR  • 
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Reg.  Cren.  Trin.  3  W.  4,  which  orders  that  a  defendant  who  has  been  arrested  on  a  cs* 
pias  shaU  be  discharged  unless  the  plaintiff  declare  before  the  end  of  the  term  next 
aAer  the  arrest,  does  not  apply  to  an  arrest  upon  a  capias  issued  by  judge's  order  un* 
der  Stat.  1  &  2  Vict  c.  110,  s.  3. 

Barstow  iu  this  term  obtained  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  sherifTof  the  county  of 
Somerset  as  to  this  action,  on  the  ground  that  the  plaintiff  did  not  declare 
against  him  before  the  end  of  the  term  next  after  the  arrest.  It  appeared 
that  the  defendant  had  been  arrested  in  July,  1843,  by  a  capias  under  a 
judge^s  order,  under  stat.  1  &.  2  Vict.  c.  110,  ss.  3,  4.  Plaintiff  not  bar- 
ing declared  in  Michaelmas  term,  defendant  took  out  a  summons  to  show 
cause  why  he  should  not  be  discharged.     Cause  was  shown   on  9th 
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December,  1843,  before  Coleridge,  J.,  ^rbo  declined  making  any  order. 
Afterwards  the  plaintiff  caused  an  appearance  to  be  entered,  and  delivered 
a  declaration. 

Montague  Smiih  now  showed  cause.  The  application  Is  made  on  the 
assumption  that  R.  Trin.  3  W.  4,  5  B.  &  Ad.  467,  applies  to  a  capias 
issued  under  stat.  1  &  2  vict.  c.  110.  But  this  rule  was  applicable  only  to 
process  upon  a  capias  under  stat.  2  &  3  W.  4,  c.  39,  s.  4.  That  section 
provided  that  « the  plaintiff  in  such  process  may,  before  the  end  of  the 
iieict  term  after  the  detainer  or  arrest  of  such  defendant,  declare  against 
such  defendant,''  &c.  Then  by  R.  Trin.  3  W.  4,  5  B.  &  Ad.  467,  it  was 
Ofderfnl  that  *<  the  plaintiffin  sunh  prooeasshail  declare  against  such  defend- 
ant before  *the  end  of  the  next  term  after  such  arrest  or  detainer,  r«p:eA 
or  render  and  notice  thereof,  otherwise  such  defendant  shall  be  ^ 
entitled  to  be  discharged  from  such  arrest  or  detainer,  upon  entering  an 
appearance,"  &c.  The  capias  was  then  process  in  the  course  of  the  cause ; 
it  took  the  place  of  a  summons,  as  a  commencement  of  the  action.  But, 
since  stat.  1  &.  2  vict.  c.  110,  the  capias,  as  process  in  the  course  of  the 
cause,  is  abolished:  the  capias  under  sect.  3  is  altogether  collateral,  and 
is  given  merely  to  prevent  the  defendant  from  going  out  of  the  reach  of 
the  regular  process,  which  itself  goes  on  in  the  same  way  whether  such  a 
capias  be  granted  or  not.  The  only  process  for  commencing  an  ac  Jon  is 
now,  by  sect.  2,  a  summons.  In  Mr.  Jervis's  note  (a)  on  R.  Trin.  3  W; 
4,  5  B.  &.  Ad.  467,  it  is  said,  <«  This  rule  is  abrogated  by  stat.  1  &  2  Victs. 
c.  110."  The  same  view  is  taken  in  1  Chitty's  Archbold's  Practice,  p^ 
137,  (ed.  7.)  The  capias  may  now  issue  at  any  time  before  trial.  By  an 
arrest  under  the  present  kind  of  capias  no  step  is  taken  in  the  cause  ;  thfe 
plaintiff  may  declare  in  chief  without  admitting  the  defendant  to  be  in  court, 
or  waiving  the  right  to  except  to  the  sheriff's  bail  and  attach  the  sheriff  for 
not  bringing  in  the  body;  Regina  v.  Sheriff' of  MoTitgomeryskirej  9  M.  Jt 
W.  448.  So  the  plaintiff  may  now  proceed  in  the  action,  and  yet  take  an 
assignment  of  the  bail  bond  and  sue  the  bail ;  Betts  v.  Smyihj  2  Q.  B.  113. 
And  the  same  rule  was  laid  down  by  Parke,  B.,  in  £de  v.  CoUingridge^ 
11  M.  &  W.  61 ;  where  it  was  decided  that,  if  a  bail  bond  has  been  given 
to  the  sheriff  but  bail  not  perfected  in  due  time,  *and  an  action  rftcso 
has  been  commenced  on  the  bail  bond,  such  action  will  be  stayed  ^ 
on  bail  being  perfected.  The  principle  of  all  these  cases  is  that  giving 
bail  is  now  altogether  collateral  to  the  action.  Under  stat.  2  &  3  W.  4,  c. 
39,  a  warning  as  to  the  time  of  declaring  was  subscribed  to  the  capias ; 
schedule,  No.  4:  but  there  is  no  such  warning  in  the  case  of  a  capias  under 
stat.  1  &  2  Vict.  c.  110,  s.  3  ;  schedule  No.  1. 

BartioWy  contra.  If  the  principle  contended  for  on  the  other  side  be 
upheld,  the  plaintiff  will  be  at  liberty  to  harass  the  defendant  by  delaying 
to  declare  as  long  as  he  pleases,  except  so  far  as  he  is  checked  by  the 
power  which  the  defendant  has  to  sign  judgment  if  there  be  no   decla* 

(a)  AU  the  New  Rales,  dec.  p.  104,  note  (a)  ed.  4. 
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lation  beffjre  the  end  of  the  term  next  after  the  service  of  the  summons 
But  this  is  no  more  than  the  privilege  which  the  defendant  had,  whethiBf 
arrested  or  not,  before  stat  1  &  2  Vict.  c.  110 ;  and  it  cannot  be  supposed 
that  this  statute,  in  modifying  the  law  of  arrest,  meant  to  deprive  the  party 
arrested  of  any  right  which  he  previously  had.  In  Lush  on  The  Act  for 
the  Abolition  of  Arrest,  &c.,  pp.  5, 6,  it  seems  to  be  understood  that,  even 
in  the  case  of  a  capias,  under  stat  1  &.  2  Vict.  c.  110,  s.  3,  the  plaintifl 
nay  be  nonprossed  if  he  do  not  declare  before  the  end  of  the  first  term 
after  the  service  of  the  summons.  The  words  of  R.  Trin.  3  W.  4,  5  B.  & 
Ad.  467,  are  not  indeed  now  strictly  applicable :  the  judges  were  dealing 
wiih  the  law  of  arraat  as  it  than  existed :  perh^s  a  new  rule  may  be  re- 
quired to  meet  this  case. 

•ft^Al         *Lord  Denman,  C.  J.    It  appears  to  me  that  the  defendant  is  nd 
^     entitled  to  be  discharged :  he  is  not  under  custody  on  process  in 
the  cause. 

Pattesok,  J.  The  words  of  R.  Trin.  3  W.  4,  6  B.  &  Ad.  467,  are  <<  the 
plaintiflT  in  such  process,"  and  "  discharged  from  such  arrest  or  detainer, 
upon  entering  an  appearance  according  to  the  form  set  forth  in  the  statute 
2  W.  4,  c.  39."  AH  that  is  now  repealed  by  stat.  1  &  2  Vict  c.  110.  It 
does  not  appear  to  me  that  any  new  rule  need  be  framed.  Such  a  provi- 
aion  as  that  in  R.  Trin.  3  W.  4,  5  B.  &  Ad.  467,  might  be  necessary  when 
any  man  might  arrest  if  the  debt  were  sufficiently  large,  but  not  now,  when 
there  can  be  no  arrest  unless  a  judge  be  satisfied  that  the  defendant  means 
to  leave  the  country. 

WiGHTMAN,  J.(a)  I  am  of  the  same  opinion.  The  rule  applied  only 
%6  custody  upon  process  under  stat  2  &  3  W.  4,  c.  39.  The  capias  i^ 
now  entirely  collateral  to  the  action.  Rule  discharged* 

(a)  Coleridge,  J.,  was  absent 
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A  partj  charged  before  a  magistrate  with  an  offence  is  entitled  to  copies  of  Uie  depod» 
tions  ooder  sut  6  &  7  W.  i,  c.  lU,  s.  3,  when  he  is  finallj  committed  or  held  to  bail 
for  the  purpose  of  trial ;  bat  not  on  his  being  remanded  for  further  examination. 

A  magistrate  committing  for  re-examination  ought  at  each  examination  to  subscribe  tbe 
depositions  then  taken,  (the  witnesses  having  first  signed,)  and  not  to  defer  Uie  sa^ 
scription  by  himself  and  the  witnesses  till  he  determines  upon  committing. 

A  RULE  nisi  was  obtained  in  this  term  for  a  mandamus  commanding  the 
lord  mayor  of  London  to  deliver  to  Joshua  Fletcher  copies  of  the  exami- 
nations of  the  witnesses  respectively  upon  whose  depositions  he  had  been 
from  time  to  time,  and  then  was,  committed  to  prison. 

It  appeared  by  the  affidavits  that  on  December  9th,  1843,  William  Hen* 
ly  Barber  was  examined  before  the  lord  mayor  on  the  charge  of  having 
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ibrged  the  will  of  one  Emma  Slack ;  that,  after  two  witnesses  had  been 
called  for  the  prosecution,  Joshua  Fletcher  was  called  and  examined  as  a 
witness  for  the  defendant ;  and  that,  by  the  facts  disclosed  on  his  examina^ 
tion  and  those  of  other  witnesses,  the  lord  mayor  was  induced  to  believe 
that  Fletcher  was  an  accessory  before  the  fact,  and  committed  him  and 
Barber  to  the  custody  of  the  keeper  of  Giltspur  street  Compter,  (where 
prisoners  under  examination  are  usually  detained  until  their  final  examina* 
lion  and  commitment  to  Newgate  for  trial,}  with  directions  on  the  warrant 
(in  the  usual  form)  to  bring  them  before  the  lord  mayor  for  further  exami* 
Bation  on  December  16th,  when  the  prosecutors  expected  to  be  able  to 
(dduce  further  evidence.  Fletcher  was  again  brought  up  on  that  day  ( 
when  more  witnesses  were  examined,  and  he  was  remanded  till  the  28th. 
He  was  then  again  brought  before  the  lord  mayor,  and  remanded  till  Jan« 
vary  9th,  several  other  witnesses  having  been  examined.  On  that  day  he 
was  again  brought  up,  and  *other  witnesses  examined ;  and  he  r»crui 
was  recommitted  to  the  same  prison,  to  be  brought  before  the  lord  ^ 
mayor  again  on  the  22d«  The  defendant's  attorney  stated  on  affidavit  that 
i|ll  the  examinations  were  taken  in  writing,  by  and  before  the  lord  mayor 
•s  a  magistrate  and  justice  of  the  peace,  and  were,  as  the  deponent  believed| 
in  the  custody  of  the  lord  mayor  or  his  officers ;  that  application  for  copies 
had  been  made  on  Fletcher's  behalf  to  the  lord  mayor  on  December  16th, 
Vid  upon  and  after  January  9th ;  and  that  his  attorney  had  offered  to  pay 
for  the  copies,  pursuant  to  the  statute,  6  &  7  W.  4,  c.  114,  s  3  ;(a)  but 
the  lord  mayor  had  refused  to  grant  them.  And  the  deponent  further  stated 
«<  that,  in  order  fully  and  properly  to  instruct  counsel  to  attend  on  each  of 
the  aforesaid  examinations,  it  was,  and,  so  far  as  may  relate  to  such  ex* 
amtnations  as  may  hereafter  take  place,  it  is,  in  the  judgment  and  belief 
of  this  deponent,  material  and  necessary  for  the  said  Joshua  Fletcher  to 
have  furnished  to  him,  or  to  this  deponent  as  his  attorney,  copies  of  the 
examinations"  of  such  ^witnesses  as  firom  time  to  time  had  been  or  r*557 
diould  be  sworn  to  give,  and  had  given  or  should  give  evidence, 

(a)  Stat  0  &  7  W.  4,  e.  114,  s.  3,  enacts,  ''That  all  persons  who  after  the  passing  of 
this  act  shall  be  held  to  bail  or  committed  to  prison  for  any  offence  against  the  law  shaU 
he  entitled  to  require  and  have,  on  demand,  (from  the  person  who  shall  have  the  lawful 
custody  thereof,  and  who  is  hereby  required  to  deliver  the  same,)  copies  of  the  exami* 
nations  of  the  witnesses  respectively  upon  whose  depositions  they  have  been  so  held  to 
bail  or  committed  to  prison,  on  payment  of  a  reasonable  sum  for  the  same,  not  czceedp 
iog,"  Ac*  <*  Provided  always,  that  if  such  demand  shall  not  be  made  before  the  day  ap* 
pointed  for  the  commencement  of  the  assize  or  sessions  at  which  the  trial  of  the  person 
on  whose  behalf  such  demand  shall  be  made  is  to  take  place,  such  person  shall  not  be 
entitled  to  have  any  copy  of  such  examination  of  witnesses,  unless  the  judge  or  other 
person  to  preside  at  such  trial  shall  be  of  opinion  that  such  copy  may  be  mcde  and  d^ 
livered  without  delay  or  inconvenience  to  such  trial ;  but  it  shall  nevertheless  be  com 
peteot  for  such  judge  or  other  person  so  to  preside  at  such  trial,  if  he  shall  think  fit,  to 
postpone  such  trial  on  account  of  such  copy  of  the  examination  of  witnesses  not  havinjg 
been  preinoosly  had  by  the  party  charged" 

»  VOL.  V.  42  2  E  2 
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on  which  Fletcher  had  been,  or  should  be,  committed  to  prison.  The 
affidavit  finally  stated  that  it  was  admitted,  on  the  last  examination  before 
the  lord  mayor,  that  copies  of  the  examinations  had  been  fumished  to  the 
Kolicitors  for  the  prosecution. 

The  chief  clerk  to  the  lord  mayor,  in  his  affidavit  used  on  showing 
cause,  stated  as  follows.  «  That  he  reduced  into  writing  the  evidence  of 
the  several  witnesses  examined  at  the  hearing  on  the  9th  day  of  Decern-* 
ber  in  the  presence  and  hearing  of  the  said  William  Henry  Barber ;  but, 
as  they  were  examined  before  the  said  Joshua  Fletcher  was  charged  with 
the  oflfence,  this  deponent  cannot  say  whether  he,  the  said  J.  Fletcher^ 
was  present  during  their  examination.  And  this  deponent  further  saith 
that  it  is  scarcely  possible  for  him  to  write  out  voluminous  depositions  at 
the  time  of  the  examination  with  the  clearness  and  accuracy  requisite  to 
return  them  to  the  sessions ;  and  it  is  therefore  the  practice  of  himself  and 
the  chief  clerks  of  other  offices,  as  he  has  been  informed  and  believes,  in 
such  cases,  when  there  is  a  remand,  to  fair  copy  the  depositions  and  to 
read  them  over  in  the  presence  and  hearing  of  the  accused,  and  the  wit* 
nesses  are  then  resworn,  and  sign  the  same  in  the  presence  of  the  magisiti 
trate  before  he  finally  commits  the  prisoner  for  trial.  And  this  deponent 
further  saith  that  the  said  W.  H.  Barber  and  J.  Fletcher  have  been  brought 
before  the  lord  mayor  for  re-examination  upon  several  occasions  when 
various  witnesses  have  been  in  their  presence  and  hearing  examined  en 
the  part  of  the  prosecution.  And  this  deponent  further  saith  that  the  whole 
^. ^Q,  of  such  examinations  were  taken  by  him  in  writing  at  *great  length 
*  at  the  time  in  his  book,  and  they  have  been  since  fair  copied  in 
the  form  of  depositions;  but  they  have  not  yet  been  read  over  to,norhavd 
ihey  been  signed  by,  the  several  witnesses  in  the  presence  of  the  priscHi* 
ers;  which  will  be  done  in  case  the  lord  mayor  shall  think  proper  to 
commit  them  to  Newgate  for  trial.  And  this  deponent  further  saith  that^ 
when  application  was  made  on  behalf  of  the  said  J.  Fletcher  for  copies  of 
the  depositions,  the  lord  mayor,  by  the  advice  of  this  deponent,  deter* 
mined  that,  in  their  necessarily  incomplete  state,  and  before  they  had  been 
read  over  and  signed  by  the  witnesses  in  the  presence  of  the  prisoners, 
the  said  J.  Fletcher  was  not  entitled  to  demand  copies ;  and  he  therefore 
refused  the  same."  He  further  stated  that  the  practice  of  several  of  the 
metropolitan  police  offices  (as  be  was  informed)  agreed  with  bis ;  and  he 
added  «<  that  copies  of  the  depositions  are  made  ready  to  be  delivered  to 
the  said  J.  Fletcher  so  soon  as  they  shall  have  been  read  over  and  signed 
by  the  deponents  in  the  presence  of  the  said  J.  Fletcher  and  the  other 
prisoner  prior  to  their  commitment  for  trial,  if  the  lord  mayor  shall  detexw 
mine  to  commit  them." 

The  warrant  of  commitment  by  the  lord  mayor,  under  which  Fletcher 
.was  in  custody  when  thus  application  was  made,  stated  the  nature  of  the 
eharge,  and  required  the  keeper  of  Giltspur  street  prison  to  keep  Barber 
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and  Fletcher  until  January  22d,  then  to  be  brought  before  the  lord  tnayori 
or  such  other  justice,  &c.,  for  further  examination.(a) 

*Sir  P.  PoUockj  attorney-general,  and  R.  V,  RichardSj  now  r^^sQ 
showed  cause.  The  material  question  is,  whether  stat.  6  &  7  W.  4,  '- 
e.  114,  s.  3,  applies  to  all  st^s  of  the  prosecution,  before  trial,  and  entitles 
the  defendantto  copies  of  the  depositions  as  fast  as  they  are  made.  The  act 
gives  this  privilege  only  to  persons  <<  held  to  bail  or  committed  to  prison  for 
any  offence/'  Here  the  committal  is  for  further  examination.  The  object 
of  the  provision  is  to  assist  the  party  on  his  trial ;  this  appears  from  the 
title ;  ^<  An  act  for  enabling  persons  indited  of  felony  to  make  their  de* 
fence  by  counsel  or  attorney ;"  and  by  the  provision  in  sect.  3,  in  casd 
the  demand  of  copies  be  not  made  <<  before  the  day  appointed  for  the 
commencement  of  the  assize  or  sessions."  The  depositions  should  be 
given  when  they  can  be  furnished  in  a  perfect  state,  and  not  before  ;  ob- 
vious inconvenience  might  arise  if  they  could  be  called  for  from  time  to 
time  during  the  preliminary  inquiry.  Stat.  7  G.  4,  c.  64,  s.  2,  directs  that 
the  justices  of  peace,  before  they  bail  or  commit  any  person  arrested  for 
felony,  shall  take  his  examination,  and  the  information  upon  oath  of  those 
who  know  the  facts,  and  put  the  same,  or  as  much  thereof  as  shall  be  mate* 
rial,  into  writing;  and  ^shall  «<  subscribe  all  such  examinations,  r»F^r| 
informations,"  &c.,  "  and  deliver  or  cause  the  same  to  be  delivered  ^ 
to  the  proper  officer  of  the  court  in  which  the  trial  is  to  be,  before  or  at  the 
opening  of  the  court."  Taking  the  two  statutes  together,  it  seems  to  be 
contemplated  that  the  deposiiions  should  be  completed  and  sent  to  the 
proper  officer  under  stat.  7  G.  4,  c.  64,  s.  2,  and  that  the  defendant  should 
then  receive  the  transcript  from  the  persons  so  having  the  <<  lawful  cus- 
tody :"  or  at  least  that  the  whole  depositions  should  be  ready  for  trans- 
mission to  the  officer,  before  the  defendant  calls  for  them. 

Kdly  and  BallarUinej  contra.  There  is  nothing  in  the  words  of  stat. 
6  Al7  W.  4,  c.  114,  to  limit  this  remedy  in  the  manner  contended  for* 
The  preamble,  «  Whereas  it  is  just  and  reasonable  that  persons  accused 
of  offences  against  the  law  should  be  enabled  to  make  their  full  answer 
and  defence  to  all  that  is  alleged  against  them,"  applies  no  less  to  pro> 

(a)  The  warrant  was  as  follows. 

"To  all  a6d  every  the  constables  of  the  police  force  for  the  city  of  London,"  6co^ 
*'Bnd  to  the  keeper  of  the  Oiltspar  street  prison. 

"  London  to  wiu — ^These  are  in  her  majesty's  name  to  command  yon  and  every  of  yon 
forthwith  safely  to  convey  and  deliver  into  the  custody  of  the  said  keeper  the  bodies  of 
William  Henry  Barber,  and  Joshua  Fletcher,  they  being  charged  before  me,  one  of  her 
majesty's  justices,**  dce^  "by  the  oath  of  Ann  Slack  and  others,  with  feloniously  forging 
and  uttering  a  certain  testamentary  writing,  purporting  to  be  the  last  will  and  testament 
of  the  said  Ann  Slack,  with  intent  to  defraud  our  lady  the  queen,  against  the  statute 
and  peace ;  whom  you  the  said  keeper  are  hereby  required  to  receive,  and  them  in  your 
custody  safely  keep  until  Monday,  the  2Sd  instant,  and  then  to  be  brought  before  me^ 
or  such  other  of  her  majesty's  justices  of  the  peace  as  shall  be  then  sitting  at  the  jna- 
bee  room,  mansion-house,  in  the  said  city,  for  further  examination.  And  for  your  so 
.  doing  this  sha^  be  to  yon  and  each  of  you  a  sufficient  warrant.  Given,'*  dec,  '*  this  9di 
day  of  January,  1844.  W.  Magnay,  Mayor.*^  ^ 
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ceedings  before  justices  than  to  the  ulterior  ones.    A  man  is  as  much  put 
upon  his  defence  when  charged  before  the  justice  as  afterwards ;  and  the 
opportunity  of  making  such  defence  effectually  in  this  stage  of  the  pro* 
cecdings  is  the  more  important,  as,  according  to  modem  practice,  the 
preliminary  inquiry  may  be  continued  for  many  weeks.     Hie  words  of 
sect.  3,  <<  all  persons"  «<  committed,"  apply  as  well  to  the  case  of  one 
committed  from  the  3 st  to  the  10th  of  the  month,  as  of  one  who  is  so  from 
(he  lOth  to  the  day  of  trial.     The  warrant  differs  from  a  warrant  of  com« 
mitment  for  trial  only  in  the  part  which  directs  the  party  to  be  brought 
up  for  further  examination.      The   expression,  to  <«  commit,"    is  con- 
stantly used  with  reference  to  a  committal  for  further  examination ;  as  in 
♦561 1     *^  Hale's  P.  C.  120,  part  2,  c.  14,  (where  it  is  said  that  the  pri- 
-'    soner  may  be  <' committed  to  some  near  safe  place  of  custody,  till 
(he  examinations  can  be  taken,")  and  the  judgments  of  this  court  in  Davis 
v.  Capper f  10  B.  &  C.  28.     It  would  be  properly  returned  to  a  habeas 
corpus,  that  the  prisoner  was  committed  under  the  lord  mayor's  warrant 
for  felony.     The  words  in  sect.  3,  «<  held  to  bail  or  committed  to  prison 
for  any  offence,"  do  not  necessarily  imply  a  final  holding  to  bail  or  com- 
mitting for  trial.     Bail  is  taken  where  parties  are  to  be  re-examined  ;  and 
a  prisoner  finally  committed  is  committed  only  on  suspicion.     That  com- 
mittal is  for  an  offence  in  the  same  sense  only  as  the  committal  for  further 
examination.  As  to  the  objection  stated  in  the  affidavit  on  showing  cause, 
that  the  examinations  are  not  yet  made  up  and  signed,  that  is  in  itself  a 
matter  of  complaint.     The  examinations  ougiit  to  be  signed  from  time  to 
time  as  they  are  taken,  so  that,  if  any  addition  is  made  afterwards,  it  may 
appear  that  the  new  matter  was  added  after  the  original  deposition  was 
finished.     Any  suggestion  that  an  ill  use  might  be  made  of  the  examina- 
tions before  the  trial  would  apply  equally  to  the  privilege,  which  is  not 
questioned,  of  having  them  as  soon  as  the  party  is  committed.    It  appears 
on  affidavit  that  the  prosecutors  have  obtained  copies  of  the  depositions. 

Lord  DENBfAN,  C.  J.  This  rule  must  be  discharged.  The  preamble  of 
fltat.  6  &  7  W.  4,  c.  114,  clearly  confines  the  purposes  of  the  act  to  the 
trial  of  the  accused  party.  The  recital,  «  Whereas  it  is  just,"  &c.,  docs 
•5fi2l  ^^^  roean  that  the  justices  should  have  power  to  try,  on  •hearing 
^  both  sides,  whether  the  accused  person  is  guilty  or  not.  The  legis- 
lature never  intended  to  give  them  such  an  authority ;  and  it  would  be 
extremely  mischievous  if  they  were  taught  to  think  that  they  possessed  it 
As  to  the  <<  person"  «« having  the  lawful  custody"  of  the  examinations, 
perhaps  any  person  in  whose  hands  they  properly  were  might  answer  that 
description,  if  the  demand  of  them  were  in  accordance  with  the  statute. 
A  doubt  arose  in  my  mind  from  the  words  <<  committed  to  prison  foe  any 
offence."  The  commitment  here  is  not  "for  any  offence."  A  distinction  is 
constantly  made  between  cases  in  which  the  commitment  is  for  (he  offence 
and  those  in  which  the  determination  i^  suspended  and  the  party  committed 
in  tlie  mean  time.    Here  the  magistrate  must  be  taken  to  have  retained  the 
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power  of  saying  that,  although  enough  appeared  to  auihonze  remanding, 
there  was  not  ultimately  enough  to  warrant  him  in  committing.  In  the 
interval,  this  application  is  made. 

Patteson,  J.  The  preamble  of  the  act  is  against  this  application.  The 
enactment  in  sect  1,  as  to  counsel,  relates  to  the  trial  only.  But  I  found 
my  judgment  entirely  on  this,  that  a  prisoner  is  not  committed  for  the  offence 
till  he  is  committed  for  trial.  Until  that  time  he  is  committed  only  for  fu> 
ther  examination. 

Coleridge,  J.  This  is  an  important  question,  for,  if  the  construction 
given  to  the  act  on  behalf  of  the  defendant  be  correct,  the  magistrate  has 
no  discretion,  but  must  give  copies  of  the  examinations  as  they  proceed, 
whatever  number  of  persons,  in  or  out  of  custody,  maybe  implicated,  and 
however  prejudicial  the  proceeding  *may  be  to  the  purposes  of  r*;^o 
justice.  The  preamble  and  title  of  the  act  seem  clearly  appli-  ^ 
cable  to  the  first  two  sections.  « Full  answer  and  defence"  are  well 
known  expressions,  and  apply  to  a  trial  in  court,  which  is  directly  contem- 
plated  in  the  provbion  for  defence  by  counsel  in  sect.  1.  The  introductory 
parts  of  the  act,  therefore,  do  not  support  the  present  rule.  It  must  be  grounded 
on  sect.  3 ;  and  the  question  on  that  clause  is,  whether  the  party  applying 
is  at  this  time  committed  to  prison  <«  for  any  offence ;"  and  I  think  he  is 
not.  The  person  who  comes  within  sect.  3  is  entitled  to  copies  of  the 
examinations  <<  on  demand  ;"  and  this  is  referred  to  by  the  words  <<  such 
demand"  in  the  subsequent  part  of  the  clause,  which  relates  expressly  to 
a  demand  for  the  purpose  of  trial  at  the  assizes  or  sessions.  And,  if  the 
privilege  of  demand  is  not  confined  to  the  case  in  which  there  is  to  be  a 
trial,  but  arises  equally  whether  the  accused  party  be  committed  or  not, 
may  it  not  be  said  that  the  magistrate,  even  if  he  ultimately  dismisses  the 
eharge,  is  bound  to  give  copies  of  the  depositions  ? 

WiGHTMAN,  J.  This  motion  was  first  made  before  me ;  and  I  held  the 
same  opinion  I  entertain  now :  but  I  thought  the  case  fit  for  discussion  in 
this  court,  on  account  of  its  importance.  The  preamble  and  title  of  the 
act  refer  directly  to  a  defence  on  trial.  Sect.  3  gives  additional  advantages 
to  those  announced  before :  the  words  do  not  expressly  apply  to  the  case 
in  which  a  trial  is  to  take  place ;  but,  considering  the  title  and  preamble, 
and  the  proviso  of  sect.  3, 1  think  that  case  must  be  contemplated.  And 
committal  for  re-examination  is  not  committal  for  an  ofience,  but  for  fur- 
ther inquiry  into  the  charge. 

*Lord  Denman,  C.  J.  We  do  not  at  all  proceed  upon  the  want     r*ggi 
of  signature  to  the  examinations.    It  is  the  magistrate's  duty  to     ^ 
sign  every  deposition  (the  witness  having  first  signed  it)  as  the  proceed* 
ings  go  on.  Rule  disch^<ved. 


564  Ex  parte  Davies.  H.  T   1844. 


Ex  parte  DAMES. 

A  daly  admitted  attornej  of  one  of  the  coarts  of  greftt  sessions  in  Wales,  who  was 
practising  as  such  at  the  time  of  the  passing  of  stat.  11  G.  4,  &  I  W.  4,  c«  79,  and  is 
enrolled  on  the  shilling  roll  under  that  act,  sect.  16,  and  practises  accordingly  in  the 
auperior  coarts  at  Westminster  in  actions  against  persons  residing,  at  the  commence* 
ment  of  the  suit,  within  the  principality,  is  a  **  practising  attorney  or  solicitor  in 
England  or  Wales,"  within  stat  0  d:  7  Vict  c.  73,  s.  3.  And  a  person,  who,  since 
that  act  came  into  operation,  has  been  articled  to  snch  attorney  as  a  clerk,  and  has 
paid  the  higher  duty  on  his  articles  of  clerkship,  under  stat  65  G.  3,c.  184,  sched. 
Fart  I.,  in  order  to  admission  as  an  attorney  in  the  courts  at  Westminster,  is  entitled 
to  have  an  affidavit  made  and  filed,  and  the  articles  of  clerkship  registered,  according 
to  stat  6  dt  7  Vict  c.  73,  s.  8. 

E.  V.  Williams,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon 
the  incorporated  law  society  to  show  cause  why  Mr.  William  Kees,  a 
practising  attorney  in  Wales,  should  not  make  an  affidavit  stating  that  he 
was  duly  admitted  an  attorney  of  the  court  of  great  sessions  in  Wales,  6th 
April,  1830,  and  was  practising  in  the  said  court  as  an  attorney  at  the  time 
of  the  passing  of  stat.  11  G.  4,  Jt  1  W.  4,  c.  70,  and  that  his  name  was 
duly  entered  upon  the  roll  of  the  Court  of  Queen's  Bench  pursuant  to 
sect.  16  of  that  act ;  and  also  stating  the  actual  execution  of  a  contract, 
being  articles  of  clerkship,  dated  28th  October,  1843,  made  between  the 
said  William  Rees  and  William  Davies,  and  their  places  of  abode  re- 
spectively, together  wiih  the  day  on  which,  &c. ;  and  why  it  should  not 
be  deemed  a  sufficient  compliance  with  stat.  6  &.  7  Vict.  c.  73,  s.  8 ;  and 
why  the  master  should  not  enrol  and  register  the  contract,  and  file  the 
^5651     B^^^^i^  ^^^  make  and  sign  a  ^memorandum  of  the  day  of  such 

-'  affidavit  upon  such  affidavit,  and  also  upon  the  contract. 
•  The  affidavit  on  which  the  rule  was  obtained  stated  that  William  Rees, 
of,  &c.,  was  duly  admitted  an  attorney  of  the  court  of  great  sessions  in 
Wales,  6th  April,  1830,  and  was,  on  23d  July,  1830,  practising  as  an  at- 
torney in  the  said  court ;  and  that  his  name  was,  on  14th  November,  1830, 
duly  entered  upon  the  roll  of  the  Court  of  Queen's  Bench  at  Westminster, 
pursuant  to  stat.  11  G.  4,  &.  1  W.  4,  c.  70,  s.  16.  That,  by  articles  of 
agreement,  dated  28th  October,  1843,  and  made  between  the  said  Wil- 
liam Rees  of  the  one  part  and  William  Davies  of  the  other  part,  the  said 
W.  Davies,  for  the  consideration  therein  mentioned,  did  put,  place,  and 
bind  himself  clerk  to  the  said  W.  Rees,  to  serve  him  in  the  profession  of 
an  attorney  at  law  and  solicitor  in  chancery  from  the  day  of  the  date  of 
]Kiid  articles,  for  the  term  of  five  years  thence  next  ensuing.  That  the 
said  articles  were  executed  by  the  said  W.  Rees  and  W.  Davies  respec«> 
tively,  28th  October,  1843.  That  doubts  had  arisen  whether  W.  Rees, 
not  having  been  admitted  an  attorney  of  the  Court  of  Queen's  Bench', 
though  his  name  was  duly  entered  on  the  roll  kept  for  that  purpose  pur- 
suant to  the  said  sixteenth  section,  &c.,  and  though  he  had  been  at  the 
time  of  the  passing  of  the  said  act  admitted  in,  and  was  at  the  time  of  the 
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passing  of  the  mid  act  practising  as  an  attorney  of,  the  said  court  of  great 
sessions,  could  legally  take  an  articled  clerk,  and  could  make  the  affidavit 
required  by  stat.  6  &.  7  Vict.  c.  73,  s.  8.  And  that  the  said  W.  Rees  waa 
on  28th  October  last,  and  is  now,  a  practising  attorney  in  Wales. 

•Sir  F,  Pollock^  attorney-general,  and  F.  Robinson  now  showed  r^gjf^ 
cause.  This  is  an  application,  under  the  recent  act  for  the  amend-  *- 
ment  of  the  laws  relating  to  attorneys,  on  behalf  of  a  clerk  articled  to  an 
attorney  practising  in  Wales  only,  to  have  the  necessary  affidavit  of  his 
master  having  been  duly  admitted  an  attorney,  and  of  the  contract  to  serve 
having  been  duly  executed.(a)  The  act  ^contains  a  special  pro-  r«eM 
vision  as  to  practising  attorneys  of  the  courts  of  the  counties  paia-  '- 
tine  of  Lancaster  and  Durham,  but  none  as  to  attorneys  practising  in  the 
court  of  great  sessions  in  Wales :  and  the  substantial  question  for  the  de* 
cision  of  this  court  is,  whether  an  attorney,  who  under  the  authority  of 
Stat.  11  G.  4,  &1  W.  4,  c.  70,  continues  to  practise  in  Wales,  is  ^<a 
practising  attorney  or  solicitor  in  England  or  Wales"  within  stat.  6  Jt  7 
Vict.  c.  73,  s.  3.     By  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  16,  iall  persons 

(a)  Slat  6  A  7  Vict  c  73, "  For  consolidadng  and  amending  seireral  of  the  laws  i« 
lating  to  attorneys  and  solicitors  practising  in  England  and  Wales,"  enacts,  by  sect  8» 
"that,  except  as  hereinaner  mentioned,  no  person  shall,  from  and  aAer  the  passing  of 
this  act,  be  capable  of  being  admitted  and  enrolled  as  an  attorney  or  solicitor,  unless 
Snch  person  shall  have  been  bound  by  contract  in  writing  to  serve  as  clerk  for  and 
during  the  term  of  five  years  to  a  practising  attorney  or  solicitor  in  England  or  Walea» 
and  shall  have  duly  served  under  such  contract  for  and  during  the  said  term  of  five 
years,  and  also  unless  such  person  shall,  aAer  the  expiration  of  the  said  term  of  Ay9 
years,  have  been  examined  and  sworn  in  the  manner  hereinafter  directed:  provided 
always,  that  any  person  who  now  is  or  shall  hereafter  be  bound  by  contract  in  writing 
to  serve  as  clerk  to  a  practising  attorney  or  solicitor  of  the  Court  of  Common  Pleas  of 
the  county  palatine  of  Lancaster  or  the  court  of  pleas  of  the  county  palatine  of  Durham 
respectively  for  the  term  of  five  years,  and  shall  continue  in  such  service  for  and  dur^ 
ing  the  said  term,  and  shall  during  the  whole  of  such  term  have  been  actually  employed 
by  such  attorney  or  solicitor,  or  by  the  Loodon  agent  of  any  such  attorney  or  solicitor, 
or  by  any  practising  barrister  or  special  pleader,  with  the  consent  of  such  attorney  or 
solicitor,  for  any  part  of  the  said  term  not  exceeding  one  year,  shall  be  admitted  and  en- 
rolled an  attorney  of  the  said  last  mentioned  courts  respectively  as  heretofore,  on  his 
satisfying  the  judges  for  the  time  being  of  the  said  courts  respectively  of  his  being  quali* 
fied  to  act  as  an  attorney  or  solicitor." 

Sect  8  enacts :  **  That  whenever  any  person  shall  alter  the  passing  of  this  act  b« 
bound  by  contract  in  writing  to  serve  as  a  clerk  to  any  attorney  or  solicitor  as  afore* 
said,  the  attorney  or  solicitor  to  whom  snch  person  shall  be  so  bound  as  aforesaid  shall, 
within  six  months  after  the  date  of  every  snch  contract,  make  and  duly  swear,  or  cause 
or  procure  to  be  made  and  duly  sworn,  an  affidavit  or  affidavits  of  such  attorney  or  soli* 
eitor  having  been  duly  admitted,  and  also  of  the  actual  execution  of  every  such  contract 
by  him  the  said  attorney  or  solicitor  and  by  the  person  so  to  be  bound  to  serve  him  as  a 
elerk  as  aforesaid ;  and  in  every  such  affidavit  shall  be  specified  the  names  of  every 
such  attorney  or  solicitor  and  of  every  such  person  so  bound,  and  their  places  of  abode 
respectively,  together  with  the  day  on  which  such  contract  was  actually  executed ;  and 
every  such  affidavit  shall  be  filed  within  six  months  next  after  the  execution  of  the  said 
eontraet  with  and  by  the  officer  appointed  or  to  be  appointed  for  that  purpose  as  here* 
inafter  mentioned,  who  shall  thereupon  enrol  and  register  the  said  contract,  and  shall 
make  and  sign  a  memorandum  of  the  day  of  filing  sach  affidavit  opoa  such  afiUavil 
•ad  also  upon  the  said  contract" 
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who  on  or  before  the  passing  of  the  act  had  been  admitted  as  attornej^ 
ami  were  then  practising  in  the  courts  of  great  sessions  in  Wales,  are  en* 
titled,  upon  the  payment  of  one  shilling,  to  have  their  names  entered  upon 
a  roll  to  be  kept  for  that  purpose  in  each  of  the  superior  courts  of  West- 
minster, and  thereupon  be  allowed  to  practise  in  such  courts  in  all  actions 
and  suits  against  persons  residing  at  the  commencement  of  the  suit  within 
the  principality  of  Wales ;  and  all  persons  having  served  or  then  actually 
serving  as  clerks  to  such  attorneys  under  articles,  and  who  would  other- 
wbe  be  entitled  to  be  admitted  as  attorneys  of  the  court  of  great  sessions, 
might,  on  or  before  the  expiration  of  six  months  after  the  passing  of  the 
act,  be  admitted  as  attorneys  of  the  said  courts  at  Westminster  for  the  pur- 
pose of  practising  there,  in  the  like  matters  only,  without  payment  of  any 
^^ifiSI     S^^^^^  ^u^y  ^^^n  would  *be  then  payable  by  law  upon  their  ad- 

-'  mission  as  attorneys  of  such  courts  of  great  sessions.  By  sect.  17 
attorneys  of  the  court  of  great  sessions  may  be  admitted  as  attorneys  of 
the  courts  at  Westminster,  on  payment  of  the  difierence  of  duty ;  and  all 
persons  having  served,  or  then  actually  serving,  under  articles  as  clerks  to 
such  attorneys  of  the  courts  of  sessions  or  great  sessions  may,  at  the  ex- 
piration of  their  respective  times  of  service,  be  admitted  as  attorneys  of 
the  courts  at  Westminster,  in  like  manner  and  upon  payment  of  the  like 
duty  as  if  they  had  served  under  articles  as  clerks  to  attorneys  of  the  last 
mentioned  courts.  Mr.  Rees  is  an  attorney  on  the  shilling  roll,  and,  as 
such,  practises  as  an  ofiScer  of  this  court  in  the  limited  manner  authorized 
by  sect.  16 ;  the  question  is  whether  these  old  attorneys  of  the  court  of 
great  sessions,  being  only  limited  officers  of  this  court,  are  to  have  more 
extensive  powers  as  to  qualifying  their  articled  clerks  than  are  reserved 
for  the  attorneys  of  the  counties  palatine  of  Lancaster  and  Durham  by  stat 
6  &  7  Vict.  c.  73,  s.  3.  [Patteson,  J.  Stat  11  G.  4,  &  1  W.  4,  c.  70, 
88.  16, 17,  makes  provisions  as  to  persons  «  having  served  or  now  actually 
serving^'  as  articled  clerks.  Do  you  contend  that  the  operation  of  that 
act  and  the  recent  statute  is  to  prevent  an  attorney  on  the  shilling  roll 
firom  qualifying  a  clerk  at  all  ?]  Unless  be  has  some  general  right  under 
slat.  2  G.  2,  c.  23,  that  will  be  so.  The  courts  of  sessions  and  great  se9- 
sions  are  abolished :  certain  persons  who  were  formerly  attorneys  of  those 
courts  may  practise  in  a  limited  way,  and  confer  certain  privileges  and 
qualifications  on  persons  who,  when  stat.  11 G.  4,  &  1  W.  4,  c.  70,  passed, 
had  served  or  were  serving  as  their  articled  clerks :  but  the  act  contains 
*5fi91     ^^  similar  provisions  as  to  future  clerks.    The  *  words  in  stat.  6 

^  &  7  Vict  c.  73,  s.  3,  <<  practising  attorney  or  solicitor  in  England 
or  Wales,'*  must  be  construed  with  some  limitations ;  otherwise  they  will 
include  attorneys  of  local  courts:  and  the  limitation  which  seems  reason- 
able is  to  construe  the  word  « attorney*'  as  meaning  an  attorney  admitted 
of  one  of  the  superior  courts  at  Westminster.  This  construction  is  borne 
out  by  the  circumstance  that  the  legidature  found  it  necessary  to  insert 
the  saving  clause  as  to  attorneys  of  the  counties  palatine :  and,  if  it  had 
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not  been  in  contemplation  that  stat.  11  0.4,  &  1  W.  4,  c.  70,  would 
hare  a  similar  incapacitating  eflfect,  sect.  17  of  that  act  would  have  been 
unnecessary. 

But  it  will  be  contended  that  the  legislature  has  mistaken  the  state  of 
the  law  as  it  existed  at  the  time  of  the  passing  of  the  last  mentioned  act ; 
and  reliance  will  be  placed  on  stat.  2  G.  2,  c.  23.(a)  That  act,  sect.  1, 
excluded  persons  from  acting  as  attorneys  in  the  Courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer,  or  the  Duchy  of  Lancaster,  or  in  any  of  the 
courts  of  great  sessions  in  Wales,  or  in  any  of  the  courts  of  the  counties, 
palatine  of  Chester,  Lancaster  and  Durham,  or  any  other  court  of  record 
in  Ekigland,  wherein  attorneys  had  been  accustomably  admitted  and  sworn, 
unless  such  person  should  take  the  oath,  &c.,  and  should  also  be  admitted 
and  enrolled  in  such  of  the  said  courts  where  he  should  act  as  an  attorney: 
and  by  sect.  5,  it  was  enacted  that  no  person,  who  had  not  been  sworn, 
admitted  and  enrolled  before  a  specified  day,  should  be  permitted  to  act 
as  an  attorney,  unless,  amongst  other  qualifications,  such  person  should 
"  have  been  bound,  by  contract  in  writing,  •to  serve  as  a  clerk  r^c^/* 
for  and  during  the  space  of  five  years,  to  an  attorney  duly  and  le-  '- 
gaily  sworn  and  admitted,  as  hereinbefore  is  directed,  in  some  or  one  of  the 
courts  hereinbefore  mentioned."  It  must  be  admitted  that,  if  this  enact- 
ment be  construed  literally,  clerkship  with  an  attorney  of  any  one  of  the 
courts  mentioned  in  the  first  section  would  have  entitled  the  clerk  to  be 
admitted  in  all  or  any  of  the  courts.  But,  whatever  might  be  the  case  at 
the  time  when  that  act  was  passed,  and  when  no  stamp  duties  were 
charged  on  articles  of  clerkship,  the  imposition  of  a  variable  scale  of 
stamp  duties  introduced  a  material  distinction.  The  act  34  G.  3,  c.  14, 
by  sect.  1,  imposed  upon  such  articles  a  duty  of  one  hundred  pounds 
where  the  binding  was  in  order  to  admission  as  an  attorney  in  any  of  his 
majesty's  courts  at  Westminster,  and  only  fifty  pounds  where  the  binding 
was  in  order  to  admission  as  an  attorney  in  any  of  the  courts  of  great 
sessions  in  Wales,  or  certain  other  courts  ;  a  proportion  preserved  by  all 
subsequent  acts  charging  stamp  duties  on  articles  of  clerkship.(i)  By  stat 
9  G.  4,  c.  49,  s.  4,  the  commissioners  of  stamps  were  authorized,  when- 
ever thereto  required,  and  although  six  months  should  have  elapsed  from 
the  date  of  the  articles,  upon  payment  of  the  larger  stamp  duty,  to  stamp 
the  articles  if  previously  stamped  with  a  stamp  denoting  the  payment  of 
the  lower  duty,  under  which  any  person  might  have  served  or  become 
bound  to  serve  as  a  clerk  in  order  to  his  admission  in  any  of  the  courts  of 
great  sessions  in  Wales,  or  the  said  other  courts ;  and  thereupon  the  per* 
son  having  so  served  was  to  be  capable  of  being  •admitted  an  at-  r^^jt 
tomey  or  solicitor,  in  any  one  or  more  of  his  majesty's  courts  at  ** 
Westminster.     This  might  be  done  without  the  payment  of  any  penalty : 

(a)  Made  ]>erpetiial  bj  stat  80  G.  2,  c.  19,  s.  75. 

(6)  8uts.  44  G.  3,  c  98,  ached.  (A.,)  48  G.  8,  e.  149,  aebed.  Part  I.,  65  G.  8,  c.  184 
fched.  Part  I. 
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but  it  does  not  follow  that  it  might  previously  have  been  done  upon  the 
payment  of  a  penalty;  stat.  11  G.  4,  &.  1  W.  4,  c.  70,  s.  17,  is  inconsis* 
tent  with  that  view  ;  for  it  confers  the  same  privilege,  but  confines  it  qpe* 
cifically  to  persons  having  served  or  then  actually  serving. 

Sir  W,  W.  FoUeUj  solicitor-general,  Chilton  pnd  E.  V.  WUUamSj  con* 
tra.  Mr.  Rees  falls  within  the  literal  meaning  of  the  expression, «« practis* 
ing  attorney  or  solicitor  in  England  or  Wales:"  and  the  special  provision 
as  to  Lancaster  and  Durham  shows  that,  as  regards  Wales,  the  enactment 
is  not  to  receive  a  limited  construction.  The  difficulty,  if  there  be  one, 
arises  rather  from  the  expression  <<  duly  admitted,"  in  sect.  8 :  it  is  not 
added  <«  of  the  courts  at  Westminster."  Mr«  Rees  was  duly  admitted  of 
the  court  of  great  sessions ;  and  he  is  duly  entered  on  the  shilling  roll  as 
an  attorney  entitled  to  practise  in  Wales :  if,  on  his  making  an  affidavit 
according  to  the  facts,  the  court  should  hold  him  not  to  be  a  person  with 
whom  a  clerkship  can  be  served  so  as  to  qualify  the  clerk  to  be  admitted 
an  attorney  of  the  courts  at  Westminster,  it  will  follow  that  an  attorney 
on  the  shilling  roll  cannot  take  a  clerk  at  all.  It  is  clear  that,  under  stat. 
2  G.  2,  c.  23,  ss.  1 , 5,  clerks  articled  to  attorneys  of  the  courts  of  the  prin- 
cipality were  entitled,  if  in  other  respects  duly  qualified,  to  be  admitted 
attorneys  of  the  courts  at  Westminster :  and,  when  fiscal  regulations  had 
caused  certain  distinctions,  the  right  was  qualified  to  this  extent  only,  that 
^^7->i  "^  person  could  be  admitted  of  the  courts  at  Westminster  *with» 
^  out  payment  of  the  higher  duty.  It  may  be  conceded  that,  in 
the  Welsh  Judicature  Act,  11  G  4,&  1  W.  4,  c.  70,  s.  17,  the  legislatuie 
overlooked  the  remedy  which  already  existed  under  stat.  9  G.  4,  c.  49,  s. 
4 :  but  the  last  mentioned  enactment  is  a  clear  recognition  of  the  fact  that 
the  distinction  between  the  attorneys  of  the  Welsh  courts  and  those  of  the 
English  courts  is  purely  fiscal.(a)  The  Welsh  Judicature  Act  gives  the 
Welsh  attorney  the  option  of  becoming  an  attorney  of  the  English  courts^ 
without  any  limitation,  on  the  payment  of  certain  duties,  or  of  remaining 
on  his  old  footing,  on  payment  of  a  shilling.  But  he  is  not  on  the  same 
footing  if  he  cannot  take  a  clerk.  He  cannot  take  one  at  the  lower  duty, 
because,  the  court  of  great  sessions  having  been  abolished,  the  clerk  can- 
not now  be  bound  in  order  to  his  admission  as  an  attorney  at  that  court. 
And,  without  reference  to  the  Welsh  Judicature  Act,  a  person  might  have 
been  bound  to  an  attorney  of  the  court  of  great  sessions,  paying  the  higher 
duty  in  order  to  his  admission  as  an  attorney  of  the  courts  of  Westmin- 

(a)  It  seems  that,  ander  slat.  9  O.  4,  c.  49,  s.  4,  the  clerk  to  the  Welsh  attomej  must 
have  paid  120A  in  addition  to  the  previous  stamp  duty,  whilst  under  stat.  11  G.  4,  dt  I 
W.  4,  c.  70,  s.  17,  be,  at  the  most,  would  have  only  to  make  up  the  difference.  Bot,  if 
sects.  16, 17  are  to  be  taken  literally,  the  duties  there  mentioned  are  not  the  duties  on  th« 
articles  of  clerkship  but  those  on  the  admission  of  attorneys,  which  are  the  same,  254 
ia  all  the  courts  in  question,  and  an  attorney  of  the  court  of  great  sessions,  or  the  courts 
of  the  counties  palatine,  is  exempted  from  the  payment  of  that  and  all  other  stamp  dn- 
llfs,  on  his  being  admitted  an  attorney  of  the  courts  at  Westminster.  See  stai.56  G  8. 
c  184,  sched.  Part  L   Admission. 
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flter,  and  was  entitled  to  be  admitted  an  attorney  of  those  courts  in  re- 
spect of  his  service  under  such  articles ;  Ex  parte  WiUiamSj  6  A.  & 
£•  14D.  In  *the  present  case  the  applicant  has  paid  the  higher  nke^yo 
duty.fa)  I  ^^^ 

Lord  Denmak,  C.  J.   I  am  of  opinion  that  this  may  be  done. 

Patteson;  J.  In  my  opinion  this  rule  must  be  made  absolute.  Before 
the  revenue  laws  created  a  distinction  between  the  two  classes  of  attomeysi 
articles  to  an  attorney  <«  in  some  or  one  of  the  courts  hereinbefore  men- 
tioned,"(i)  of  which  any  court  of  great  sessions  in  Wales  is  one,  qualified 
the  clerk  who  duly  served  under  them  to  be  admitted  an  attorney  of  any 
of  the  courts.  The  charging  of  a  double  duty  upon  bindings  in  order  to 
admission  in  the  superior  courts  introduced  a  difficulty,  where  the  clerk, 
ifler  paying  the  lower  duty,  wished  to  be  admitted  in  the  superior  courts : 
that  difficulty,  however,  is  provided  for  by  stat.  9  G.  4,  c.  49,  s.  4,  which 
18  not  repealed  by  stat.  6  &  7  Vict  c.  73,  but  still  applies  to  the  counties 
palatine  of  Lancaster  and  Durham ;  and,  even  as  to  the  courts  of  great 
sessions  in  Wales,  which  are  abolished  by  the  Welsh  Judicature  Act,  such 
clerks  to  attorneys  in  those  courts  as  were,  at  the  passing  of  the  act,  under 
articles  that  had  more  than  six  months  to  run  were,  by  a  little  inadvert- 
ence, left  to  the  remedy  provided  by  stat.  9  G.  4,  c.  49,  s.  4.  The  latter 
part  of  stat.  11  G.  4,  &  1  W.  4,  c.  70,  s.  17,  seems  at  first  sight  to  be 
stat.  9  G.  4,  c.  49,  s.  4,  over  again  ;  but,  as  the  enactment  last  mentioned 
only  authorizes  the  imposition  of  the  higher  stamp,  a  doubt  may  have 
arisen  as  to  the  validity  of  a  service  under  *such  articles ;  and  the  rmeipjA 
clause  may  have  been  inserted  out  of  caution.  As  regards  the  '- 
present  act,  6  &  7  Viet.  c.  73,  s.  3, 1  can  see  no  reason  why  an  attorney 
on  the  shilling  roll  should  not  be  permitted  to  take  an  articled  clerk:  but, 
the  courts  of  great  sessions  having  been  abolished,  he  cannot  do  so  except 
upon  the  payment  of  the  higher  duty  as  upon  a  binding  in  order  to  the 
admission  of  the  clerk  as  an  attorney  of  the  courts  at  Westminster. 

CoLSBiDGE  and  Wightbiah,  Js.,  concurred.  Rule  absolute. 

(a)  This  was  not  disputed.  (b)  8tat  %  G.  8,  c.  S3,  s.  S. 


LOBB  and  KNIGHT  v.  STANLEY. 

On  an  Issue  whether  defendant,  a  certificated  hftnkrapt,  had  ^ren  a  written  promise 
signed  bj  him  alter  his  bankmptcj,  so  as,  under  stat.  0  0. 4,  c.  16,  s.  131,  to  revire  a 
claim  barred  by  the  eertificate,  the  following  letter  was  produced,  written  by  him 
Mr.  Stanley  begs  to  inform"  the  plaintiffs  **  that  he  will  take  an  early  opportnnity  of 
settling  their  account:  but  Mr.  Stanley  objects  to  gire  his  bilL  Mr.  Stanley  rpi^rets 
that  he  has  been  prevented  from  answering"  the  plaintiffs'  'Matter  before.  Cresvent. 
Saturday."    Evidence  of  the  amount  due  was  given. 

t.  held,  that  the  letter  was  sufficiently  signed. 

t.  Admitted,  that  parol  evidence  might  be  given  of  the  time  at  which  it  was  written. 

X  HM  a  sufficient  promise,  notice  having  been  given  to  the  defendant  to  prodaoa  the 
leiiar  tf  the  pUintUs  rellirrad  lo^  which  had  Oiat  been  doat. 


574  LoBB  V.  Stanlet.  H.  T.  1844. 

Thongh  two  other  letters,  written  hj  defendant  abont  the  same  time,  were  prodneed.bjr 
the  plaintiffs,  in  one  of  which  defendant,  referring  to  some  request  of  plaintiffs,  pro- 
mised to  discharge  plaintiff's  account  as  soon  as  he  could,  and  in  the  other  said  he 
would  giv^e  a  promissory  note ;  and  it  did  not  appear  in  what  order  of  time  the  three 
were  written. 

Assumpsit  for  goods  sold  and  deliyered,  and  on  an  account  stated. 

The  defendant  pleaded  bis  bankruptcy  and  certificate,  the  fiat  being  laid 
(under  a  scilicet)  on  17th  July,  1841 ;  and  that  the  causes  of  action 
accrued  before  he  became  a  bankrupt. 

Replication.  That,  after  the  making  of  the  promises  in  the  declaration 
*57^1  n^ci^tioned,  and  after  defendant  ^became  bankrupt  as  in  the  plea 
-'  mentioned,  and  before  the  commencement  of  this  suit,  to  wit  4th 
June,  1842,  defendant,  in, writing  signed  by  him,  assented  to,  and  then 
ratified  and  confirmed,  the  said  promises  in  the  declaration  mentioned,  and 
then  promised  plaintifls  to  pay  them  the  said  sums  of  money  therein  also 
mentioned.    Verification. 

Rejoinder  traversing  the  ratification.    Issue  thereon. 

On  the  trial,  before  lord  Denbcan,  C.  J.,  at  the  London  sittings  after 
last  term,  proof  of  the  amount  due  was  given  :  and  the  plaintiffs  gave  parol 
evidence  to  show  that  three  letters,  which  they  produced,  were  written 
after  the  defendant's  bankruptcy,  and  were  in  his  handwriting ;  and  that 
verbal  applications  for  payment  had  been  made  about  the  same  time.  No 
evidence  was,  however,  given  as  to  the  exact  dates,  nor  as  to  the  order  in 
which  the  letters  were  written.  They  were  put  in,  and  read  in  the 
following  order. 

<<  Mr.  Stanley  cannot  comply  with  the  request  of  Messrs.  Lobb  and  Co., 
but  will  discharge  their  account  as  soon  as  he  possibly  can. 

"  Friday." 

(2.) 
«  Mr.  Stanley  begs  to  inform  Mr.  Lobb  that  he  will  be  glad  to  gi%-e  him 

a  promissory  note  or  bill  for  the  amount  of  Mr.  Stanley's  account,  payable 

at  three  months,  as  Mr.  Stanley  has  of  late  been  put  to  heavy  expenses, 

and  hopes  this  arrangement  will  be  satisfactory  to  Mr.  Lobb. 

"  3  Crescent    Thursday  Morning." 

•5761  ^  '^ 

-'         <<  Mr.  Stanley  begs  to  inform  Meisrs.  Lobb  and  Co.  that  he  will 

take  an  early  opportunity  of  settling  their  account :  but  Mr.  Stanley  objects 

to  give  his  bill.    Mr.  Stanley  regrets  that  he  has  been  prevented  from 

answering  Messrs.  Lobb  and  Co.'s  letter  before. 

« Crescent.     Saturday." 

There  were  no  dates  or  signatures  to  the  letters,  except  as  above.    No* 

*ice  had  been  given  to  produce  the  letter  of  the  plaintiffs ;  but  none  was 

produced.    The  defendant's  counsel  contended  that  the  issue  was  not 

proved  by  the  plaintiffs,  the  letters  not  being  signed  or  dated,  and  con- 
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faining  no  explicit  promise.  A  verdict  was  taken  for  the  plaintiffs,  and 
leave  given  to  move  for  a  nonsuit.  In  this  term  WhaUley  obtained  a  role 
accordingly. 

Thesiger  and  Ogle  now  showed  cause.  The  question  arises  under  stat. 
6  G.  4,  c.  16,  s.  131,  which  protects  a  certificated  bankrupt  from  liability 
to  satisfy  debts,  Jtc.,  discharged  by  the  certificate,  <<  upon  any  contract, 
promise  or  agreement  made  or 'to  be  made  afier  the  suing  out  of  the  com- 
mission, unless  such  promise,  contract  or  agreement  be  made  in  writing, 
signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully  authorized  in 
writing  by  such  bankrupt."  Now  the  words  of  the  statute  of  frauds,  29 
C.  2,  c.  3,  in  sect  4,  are  <<  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized ;"  and,  in  sect  17,  <«  that  some  note  or 
memorandum  in  ^writing  of  the  said  bargain  be  made  and  signed  (-•e<«»« 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  '- 
thereto  lawfully  authorized."  There  is  no  difference,  so  far  as  regards  the 
present  question,  between  the  enactments  of  the  two  statutes,  and  iherefon! 
the  decisions  upon  one  will  apply  to  the  other.  One  case  on  stat.  6  G.  4,  c. 
16,  s.  131,  Hubert  v.  Moreaa^  2  C.  &  P.  528,  (in  banc,  12  B.  Moore,  216,) 
was  cited  on  the  motion  for  this  rule.  The  defendant  there  wrote  the  letter 
with  his  own  hand,  adding  «<  something  that  looked  like  an  M. ;"  and 
Best,  C.  J.,  said,  <<  If  it  be  an  M.,  I  am  of  opinion  that  it  is  not  sufficient, 
as  the  statute  requires  that  the  promise  should  be  signed."  And  he  ex- 
pressed a  strong  opinion  that  parol  evidence  could  not  be  given  of  the 
time  of  writing  a  letter  which  had  no  date.  A  motion  was  afterwards 
made  for  a  verdict  for  the  plaintiff,  or  a  new  trial ;  but  the  Court  of  Corn- 
mon  Pleas  refused  the  rule,  on  the  ground  that  there  was  no  signature. 
There  was  some  doubt  whether  the  mark  made  really  was  an  M. ;  and, 
at  any  rate,  it  was  merely  the  initial  of  the  defendant's  surname :  the  court 
seems  to  have  thought  that  no  signature  was  intended.  But  here  the  name 
is  inserted  in  the  defendant's  handwriting,  in  the  body  of  the  letter,  for 
the  direct  purpose  of  authenticating  the  document  And  the  time  may 
clearly  be  supplied  by  parol  evidence.  That  was  decided  under  the  sta- 
tute of  limitations,  9  G.  4,  c.  14,  s.  1,  in  Edmunds  v.  DowneSy  2  C.  &  M. 
459.(a)  Hartley  v.  Wharton^  11  A.  &  E.  934,  on  sect  5  of  that  statute, 
is  to  the  same  effect.  As  to  the  signature :  in  Knight  v.  Crockford^  1 
Esp.  N.  P.  C.  190,  a  letter  ^beginning  <<  I,  James  Crockford,  rm^mo 
agree  to  sell"  was  held  to  be  sufficiently  signed  under  sect  4  of  '- 
the  statute  of  frauds.  Under  sect  5  of  the  same  statute,  which  requires 
that  devises  of  lands  <<  be  in  writing,  and  signed  by  the  party  so  devising 
Cbe  same,  or  by  some  other  person  in  his  presence  and  by  his  express 

(a)  8.  C.  4  Tyrwh.  173;  where  Bayley,  B.,  is  reported  to  have  said  that  the  point,  at  to 
•vidence  ol  toe  date,  iras  **  at  least  doabtftiL" 
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directions,"  it  was  held  that  the  following  words  in  the  beginning  of  a 
devise,  <<  I,  John  Stanley,  make  this  my  last  will  and  testament,"  written 
by  the  devisor  himself,  were  sufficient ;  Lamayne  r.  Stanley j  3  Lev.  I.  In 
SaunJersan  v.  Jacksatij  2  B.  &  P.  238,  Lord  Eldoh  clearly  was  disposed 
^o  adhere  to  the  doctrine  of  Knight  v.  Crockfardj  1  Esp.  N.  P.  C.  19Q, 
though  he  considered  that  in  that  case  <<  the  paper  was  meant  to  be  incom- 
plete until  it  was  further  signed."  It  is  true  diat,  in  the  case  before  him, 
(which  arose  under  sect.  17  of  the  statute  of  frauds,)  where  the  name  had 
been  printed  according  to  the  party's  habit,  he  preferred  resting  his  deci* 
sion  on  the  fact  that  the  signature  was  authenticated  by  a  subsequent 
letter;  so  that  perhaps  the  actual  decision  in  Saundenon  v.  Jackson^  2  B. 
&  P.  238,  cannot  here  be  relied  upon  as  a  direct  authority.  Johnson  v. 
Dodgsonj  2  M.  &  W.  653,  was  also  a  case  under  the  17th  section  of  the 
statute  of  frauds.  There  the  buyer,  John  Dodgson,  wrote  in  his  own 
book,  <«  sold  John  Dodgson,"  &c.,  which  was  signed  by  the  vendor's 
agent;  and  this  was  held  sufficient.  On  the  o:her  hand,  in  Hubert  v.  Tre* 
hemey  3  M.  &  G.  743,  where  an  agreement,  not  shown  to  be  written  by 
the  defendants,  contained  their  names  in  the  body,  but  ended  « As  wit* 
ness  our  hands,"  with  nothing  more,  it  was  held  that  this  was  never 
*57Q1  intended  to  be  sent  *forth  as  the  complete  agreement  of  the  par- 
ties, and  that  sect.  4  of  the  statute  of  frauds  was  not  satisfied. 
Here  there  can  be  no  doubt  that  the  letters  were  meant  to  be  complete. 
Under  sect.  4,  it  was  considered  (though  not  expressly  decided)  by 
Eybe,  B.,  that  the  mere  introduction  by  a  party  of  his  name  into  a  docu* 
ment  written  by  him  would  not  be  sufficient,  if  the  name  was  introduced, 
not  to  give  authenticity,  but  to  make  clear  some  particular  term  of  the 
agreement;  Stokes  v.Moore^  1  Cox,  219.  That  case  was  referred  to  in 
OgUvie  T.  Foljamhe^  3  Mer.  53,  where  the  defendant  wrote  a  letter  begin* 
ning,  <«  Mr.  Foljambe  presents  his  compliments,"  &c.,  and  it  was  held 
enough,  under  the  same  section,  as  having  <*  the  effi^ct  of  authenticating  the 
instrument."  There,  as  here,  the  Christian  name  did  not  appear.  Lastly, 
the  letters  contain  a  complete  promise.  They  may  all  be  taken  together ; 
Dobell  V.  Hutchinson^  3  A.  &  £.  355,  where  Saundenon  v.  Jackson^  2  B. 
&  P.  238,  was  relied  on.  But  the  third  letter  alone  is  sufficient ;  and  the 
others  may  be  left  out  of  consideraion. 

Whateleyy  contra.  The  authorities  certainly  show  that  the  insertion  of 
the  name  here  would  be  a  sufficient  signature  under  the  Statute  of  Frauds 
or  Lord  Tenterden's  Statute  of  Limitations.  Those  decisions,  however, 
are  scarcely  to  be  defended  on  principle ;  dnd,  if  the  question  were  new^ 
probably  a  different  doctrine  would  be  adopted.  The  court  will  not,  in 
the  case  of  a  different  statute,  apply  so  questionable  a  rule.  The  courts 
have  been  reluctant  to  extend  the  decisions  on  sects.  4  and  17  of  tbe 
*5901  ^^^^^®  ^^  Frauds ;  as  in  Rights  Lessee  ^of  Cater ^  \ .  Vfict^  1 
J     Doug.  241.    In  Selby  v.  &%,  3  Mer.  2,  Sir  William  Gbanx^ 
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M.  R.,  decided  that  there  must  be  an  actual  signaturci  under  sect.  4.  of 
the  Statute  of  Frauds,  and  that  mere  authentication  was  not  enough ;  and 
he  held  a  letter  written  by  a  party  who  merely  subscribed,  <«  Believe  me 
the  most  aflectionate  of  mothers,"  insufficient  without  a  name.  The  late 
Statute  of  Wills,  7  W.  4,  &  1  Vict.  c.  26,  s.  9,  probably  to  get  rid  of  the 
niceties  by  which  the  Statute  of  Frauds  has  been  evaded,  requires  the  will 
to  be  *«  signed  at  the  foot  or  end  thereof."  The  only  decision  on  the 
statute  now  under  consideration  is  Hubert  r.  MoreaUj  2  C.  &  P.  528,  (in 
banc,  12  B.  Moore,  216,)  which  has  not  been  distinguished  from  the  pre^ 
sent  case.  The  decision  in  Hartley  v,  Wkartanj  11  A.  &  £.  934,  was  rch 
gretted,  at  the  time,  by  Colebidge,  J.  Stokes  v.  Moore^  1  Cox,  219, 
shows  that  a  mere  casual  introduction  of  the  name  is  insufficient,  even 
under  the  Statute  of  Frauds.  In  Qg^rie  v.  Foljambe^  3  Mer.  53,  two 
documents  were  taken  together,  to  make  up  the  agreement  required.  As 
to  the  time  with  reference  to  the  bankruptcy,  it  appears  that  the  parol 
evidence  removed  the  objection.  Then,  admitting  the  letters  to  be  pro* 
perly  signed,  they  contain  no  promise.  The  third  letter  alone  is  relied 
upon.  But  that  is  in  answer  to  a  previous  letter,  of  which  no  evidence 
was  given ;  and  the  main  object  appears  to  be  to  refuse  to  give  a  bill. 
That  cannot  be  treated  as  a  direct  unconditional  promise :  it  makes  part 
of  a  negotiation  of  which  no  more  is  shown.  The  promise,  to  revive  a 
debt  af  er  bankniptcy,  should  be  clear  and  unequivocal ;  Brook  v.  Wood^ 
13  Price,  667 ;  Fleming  v.  Hayne^  1  Stark.  N.  P.  370. 

*Lord  Denscak,  C.  J.  I  can  entertain  no  doubt  that  the  third  r*so| 
letter,  if  coupled  with  evidence  of  the  amount,  would  have  been  *- 
alone  sufficient  to  support  this  issue.  It  is  written  in  answer  to  a  letter 
which  the  defendant  does  not  produce,  though  he  has  notice  to  produce. 
It  states  that  the  defendant  will  settle  the  account,  and  will  not  give  a 
bill.  That  is  a  promise.  There  may  be  some  doubt  as  to  the  effect  of 
the  other  letters :  they  look,  perhaps,  rather  like  an  incomplete  negotia- 
tion :  we  cannot  well  give  them  effect  without  seeing  the  rest  of  the  co^ 
respondence;  but  it  is  the  defendant's  fault  that  all  does  not  appeac 
Then,  as  to  the  question  whether  the  letters  are  signed :  in  one  sense, 
they  are  not.  But  there  can  be  no  reason  for  construing  stat.  6  G.  4,  c. 
16,  s.  131,  differently  from  Lord  Tenterden's  Act  and  the  Statute  of  Frauds; 
and,  under  those  statutes,  it  is  a  signature  of  the  party  when  he  authenti- 
cates the  instrument  by  writing  his  name  in  the  body.  Here,  it  is  true, 
the  whole  name  is  not  written,  but  only  <<  Mr.  Stanley."  I  think  more  is 
not  necessary.  Is  not  the  initial  of  the  Christian  name  enough  ?  May 
not  one  of  two  Christian  names  be  omitted  ?  Our  decision  does  not  codp 
tradict  that  in  Hubert  v.  Moreau^  2  C.  &  P.  528,  (in  banc,  12  B.  Moore, 
216,)  where,  without  the  aid  of  extrinsic  evidence,  it  did  not  appear  that 
the  name  was  written  at  all. 

Patteson,  J.  I  cannot  see  why  a  different  construction  should  be  put 
on  Stat.  6  G.  4,  c.  16,  s.  131,  from  that  which  is  put  on  the  Statute  of  Limi* 
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taiions  and  the  Statute  of  Frauds.  The  object  of  all  the  statutes  is  merelj 
•^-21  ^^  authenticate  the  genuineness  of  the  document :  *and  that  is  done 
^  here  as  much  as  if  the  defendant  had  said  «« I  promise/'  and  had 
subscribed  his  full  name.  It  is  true  that  the  word  <<  signed"  occurs  in  the 
statute :  and,  if  this  had  been  the  first  time  that  we  were  called  upon  to 
put  a  construction  on  that  word,  and  if  the  decisions  on  the  Statute  of 
Frauds  had  not  occurred,  I  should  perhaps  be  slow  to  say  that  this  was  a 
signature :  but  I  cannot  see  how  there  can  be  diflerent  constructions  in  the 
two  cases.  I  had  some  doubt  whether  the  letters  amounted  to  a  promise: 
for  it  did  not  appear  whether  the  letter  relied  upon  was  written  first  or 
last,  nor  whether  there  were  others,  nor  what  negotiation  had  taken  place. 
That,  however,  is  the  fault  of  the  party  making  the  objection.  The  pro- 
mise to  take  an  early  opportunity  of  settling  the  account  would  no  doubt 
be  sufficient  in  an  action  upon  an  account  stated:  and  it  amounts  to  an 
absolute  unconditional  promise. 

Coleridge,  J.  I  am  of  the  same  opinion.  Two  points  are  made.  One 
is  very  important,  that  upon  the  construction  of  stat.  6  G.  4,  c.  16,  s.  13L 
On  authority  this  point  is  clear  enough:  it  is  admitted  that  the  signature 
would  be  sufficient  to  satisfy  the  Statute  of  Frauds;  and  no  clear  distinc- 
tion can  be  shown  between  the  two  statutes.  I  myself  think  that  the  cases 
on  the  Statute  of  Frauds  were  well  decided.  Here  the  statute  prescribes 
that  the  writing  shall  be  signed  by  the  bankrupt:  it  is  not  required  that 
his  name  be  subscribed.  Is  it  not  enough  if  a  party,  at  the  beginning  of 
a  document,  writes  his  name  so  as  to  govern  what  follows?  Does  he  not 
then  use  his  name  as  a  signature  ?  As  to  the  want  of  a  Christian  name, 
the  objection  was  little  pressed.  I  have  more  doubt  on  the  other  point 
m^'T]  There  were  letters  ^without  a  date ;  and  it  was  left  to  the  plain- 
-'  tifPs  choice  in  what  order  they  should  be  read  :  and  it  struck  me 
that  the  plaintiff  was  not  entitled  to  determine  the  order :  so  that  I  felt 
doubtful  whether  the  whole  had  ended  in  a  promise.  As  to  this,  how- 
ever, I  have  changed  my  mind.  There  would  be  a  request  for  payment, 
and  a  negotiation  respecting  the  giving  a  bill :  but,  in  the  course  of  this, 
the  defendant  chooses  to  make  an  actual  promise  to  pay :  and  that  is  not 
the  less  a  promise  because  a  negotiation  for  something  else  is  going  on. 

WiGHTMAN,  J.  I  am  of  the  same  opinion  on  both  points.  As  to  the 
first :  the  result  of  the  cases  is  that,  if  a  party  insert  his  name,  either  at 
the  beginning  or  in  the  body  of  a  document,  for  the  purpose  of  authen* 
ticating  it,  that  is  enough,  and  no  other  signature  is  wanted.  As  to  the 
fecond  point,  it  seems  to  me  that  a  promise  to  take  an  early  opportunity 
of  settling  the  account  is  an  unconditional  promise,  and  that  it  is  unim* 
portant  whether  this  letter  was  written  before  or  after  the  others. 

Rule  discharged. 
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A  pies  under  stat.  3  dc  3  W.  4,  c  71.  ss.  2  and  5,  alleging  an  easement  enjoyed  for 
twenty  years,  most  state,  in  the  words  of  sect.  6,  that  the  enjoyment  was  had  '*  as  of 
right." 

A  plea  stated  that  H.,  under  whom  defendants  justify,  was  occupier  of  a  close,  and 
that  he,  while  sach  occupier,  and  all  other  prior  occupiers  of  the  said  close,  frr 
twenty  years  next  before  action  brought,  and  before  the  times  when,  dec,  **  have  had, 
used  and  actually  enjoyed  without  interruption,  and  of  right  ought  to  have  had,**  Ac^ 
and  that  H^  at  the  times  when,  Ac^  of  right  ought  to  have  had,  dec,  and  still  of  right 
ought  to  have,  dec,  for  himself,  dec,  occupiers  of  the  said  close,  a  certain  way  to 
pass,  dcc^  as  to  the  said  close  of  H.  with  the  appurtenances  belonging  and  apper* 
taining :  which  averment  the  plaintiff  traversed. 

AAer  verdict  for  defendants  on  this  issue:  Held,  on  motion  for  judgment  non  obstante 
veredicto,  that  the  plea  was  bad:  and  the  court  gave  judgment  accordingly. 

Trespass  quare  clausum  fregit. 

Plea  5.  As  to  certain  of  the  trespasses,  specified  in  the  inducement : 
That,  long  before  and  at  the  times  when,  Jtc.,  one  Robert  Hankinson  was  . 
and  still  13  the  occupier  of  a  certain  tenement  and  premises  with  the  ap« 
purtenances,  called,  Jtc.,  <<  contiguous  and  next  adjoining  to  the  said 
close  in  which,  Sue.,  and  that  he  the  said  R.  H.,  whilst  such  occupier  as 
aforesaid,  and  all  other  prior  occupiers  of  the  said  last  mentioned  close, 
tenement  and  premises,  for  the  full  period  of  twenty  years  next  before  the 
commencement  of  this  suit,  and  before  either  of  the  said  times  when,  &c., 
have  had,  used,  and  actually  enjoyed  without  interruption,  and  of  right 
ought  to  have  had,  used,  and  actually  enjoyed  without  interruption,  and  ' 
Q^e  said  R.  H.,  at  the  said  sereral  times  when,  &c.,of  right  ought  to  have 
had,  used,  and  actually  enjoyed  without  interruption,  and  still  of  right 
ought  to  have,  use,  and  actually  enjoy  without  interruption,  for  himself 
and  themselves  and  his  and  their  servants,  farmers  and  tenants,  occupiers 
of  the  said  close,  tenement  and  premises  with  the  appurtenances,  a  certain 
way  to  pass  and  repass  on  foot  from  a  certain  common  highway  in  the 
parish,"  &c.,  <<  into,  through,  over  and  along  the  said  close  in  which,  &c., 
unto  and  into  the  said  close,  tenement  and  premises '  of  the  said  R.  H., 
*and  so  from  thence  back  again,"  &c.,  «  at  all  times  of  the  year,  r*EOK 
Bt  his  and  their  free  will  and  pleasure,  as  to  the  said  close,  tene-  ^ 
ment  and  premises  of  the  said  R.  H.,  with  the  appurtenances  belonging 
and  appertaining."  Justification,  stating  user  of  the  way  by  defendants  as 
the  servants  of  R.  Hankinson  and  by  his  command,  and  acts  lawfully 
done  for  the  purpose  of  such  user.    Verification. 

Replication.  That  the  said  Robert  Hankinson  and  all  other  prior  occu* 
piers  of  the  said  close,  tenement  and  premises  in  the  said  plea  mentioned^ 
fi^r  the  full  period  of  twenty  years  next  before  the  commencement  of  this 
suit,  did  not  have,  use  or  actually  enjoy  the  said  way  in  the  plea  in  that 
behalf  mentioned,  as  to  the  said  close,  tenement  and  premises  of  the  said 
R,  H.  with  the  appurtenances  belonging  and  appertaining,  in  manner,  &c, 
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Conclusion  to  the  country.    Issue  thereon.    Other  issues  in  fact  were 
joined. 

On  the  trial,  before  Coltman,  J.,  at  the  Liverpool  Spring  assizes,  1843| 
a  verdict  was  found  for  the  defendants  on  the  issue  arising  out  of  the 
fifth  plea,  and  for  the  plaintiff  on  all  the  others.  KnowleSj  in  Easter  term, 
1843,  moved  for  a  rule  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  on  the  fif^h  issue,  non  obstante  veredicto,  or  why 
a  repleader  should  not  be  awarded  ;  on  the  ground  that  the  plea  did  not 
state  the  way  to  have  been  enjoyed  <<  as  of  right,"  in  the  words  of  stat.  2 
&  3  W.  4,  c.  71,  s.  5.  He  cited  Brighi  v.  WaUeer,  1  Cro.,  M.  &  R.  211 ; 
S.  C,  4  Tyr.  602.     A  rule  nisi  was  granted. 

Wortley  and  W.  H.  Watson  now  showed  cause.   The  Prescription  Act, 
*5Rfi1     ^  ^  ^  ^*  4,  c.  71,  s.  2,  secures  the  *title  to  certain  easements, 
^     including  rights  of  way,  where  they  <«  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the 
full  period  of  twenty  years ;"  and  then  sect.  5  enacts  that,  where  it  had 
hitherto  been  necessary  to  claim  the  easement  as  having  existed  from  time 
immemorial,  «<  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 
right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  •  same  is 
claimed,"  during  the  period  applicable  to  the  particular  case  under  this 
act,  without  claiming  in  the  name  of  the  owner  of  the  fee.     The  object 
of  the  clause  is  to  render  the  allegation  of  enjoyment  by  the  occupiers  for 
ihe  requisite  pexiod  sufficient  wiihout  making  title  through  the  tenant  ia 
fee ;  it  was  not  intended  to  prescribe  a  form  in  which  the  words  «  as  of 
right,"  should  be  indispensable.     The  plea  in  question  follows  the  form 
used  before  the  statute,  only  stating  an  enjoyment  for  twenty  years  instead 
of  an  immemorial  enjoyment ;  and  there  is  no  reason  that  this  mode  of 
pleading  should  not  be  continued.     The  plea  Is,  substantially,  prescrip* 
tion,  as  before;  the  statute  creates  no  new  right,  but  only  relieves  juries 
from  the  duty  of  presuming  a  grant  where  those  facts  exist  which,  before, 
were  always  held  to  warrant  that  presumption  ;  Bright  v.  Walker.  1  Cro., 
M.  &  R.  21 1,  217  ;  S.  C,  4  Tyr.  502,  607.    That  the  precise  words  "as 
of  right,"  have  not  invariably  been  deemed  necessary,  even  since  th^ 
statute,  appears  from  2  Chitiy  Jun.  on  Pleading,  778,  note  (o),  and  the 
cases  there  referred  to.(a)    [Coleridge,  J.  Would  not  the  words  of  this 
•W71     P'*^^  ^^  satisfied  by  proof  of  an  •enjoyment  by  mere  favour?] 
^     The  words  ««  as  to  the  said  close,  tenement  and  premises  of  the 
said  Robert  Hankinson  with  the  appurtenances  belonging  and  appeKain- 
ing,"  are  inconsistent  with  that  supposition ;  and  they  refer  to  all  that  iS 
previously  said  of  the  right    But,  further,  the  question  arises  after  verdict; 
and,  as  is  laid  down  in  Jackson  v.  Pesked^  1  M.  &  S.  234,  <<  where  a 

Xa)  (Joftet  v.  Price,  3  New  Ca.  59 ;  Jofu$  v.  RUkard,  5  A.  d&  E.  418.  Id  the  latter  eaM 
ttie  language  of  the  secoDd  plea  ia  bar  is  "  bare  respectively,  for  and  during,"  ^ 
*had,  used,  and  aduaUy  enjoyed  of  right  without  interruption,  and  claimed  o/Hg^ 
common,''  dtc. 
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matter  is  so  essentially  necessary  to  be  proved,  that  had  it  not  been  giveQ 
in  evidence,  the  jury  could  not  have  given  such  a  verdict,  there  the  want 
of  stating  that  matter  in  express  terms  in  a  declaration,  provided  it 
contains  erms  sufficiently  general  to  comprehend  it  in  fair  and  reasonable 
intendment,  will  be  cured  by  a  verdict''  In  Clark  v.  King^  3  T.  R. 
147,  a  plea  of  prescription  for  common,  in  A.  C.  and  all  those  whose 
estate  he  had,  &c.,  was  held  good  aAer  verdict,  though  it  did  not  allege 
the  right  to  be  immemorial.  The  objection  here  is  that  the  title  b  defec* 
tively  stated,  not  that  a  defective  title  is  shown.  If  the  words  are  amp 
biguous,  the  court,  after  verdict,  will  ascribe  that  sense  to  them  which 
supports  the  verdict ;  Avery  v.  Hookj  2  Cowp.  825 ;  Lord  Huntinglower 
V.  Gardiner^  1  B.  &  C.  297.  The  plaintiff  here  has  tendered  issue  upon 
the  plea  in  the  very  terms  in  which  it  is  framed.  If  the  case  be  doubtiful, 
judgment  non  obstante  veredicto  ought  not  to  be  given. 

Knowles  and  Tomliiisonj  contri,  were  not  heard. 

Lord  Denman,  C.  J.  Stat.  2  &  3  W.  4,  c.  71,  s.  5,  gives  a  new  form 
of  plea.  Parties  may  still  use  the  old  form  if  they  please  ;  but,  if  thej 
adopt  the  new,  they  *must  keep  to  it  in  all  respects.  It  is  quite  r*eQo 
possible  that  every  thing  alleged  in  this  plea  might  be  found  true,  ^ 
yet  the  defence  not  made  out.  It  is  urged  that  the  defect  here  amounts 
only  to  an  ambiguity ;  but  I  think  the  allegation  of  the  plea  does  not 
admit  of  the  construction  which  the  defendanis  rely  upon.  The  language 
is  more  like  that  of  persons  lamenting  that  they  have  not  the  right  pointed 
out  by  the  act,  that  of  persons  asserting  it. 

Patteson,  J.  Sect.  5  gives  a  new  plea.  It  enacts  that,  in  the  cases 
pointed  out,  it  shall  be  sufficient  to  allege  the  enjoyment  <<  as  of  right." 
If  parties  choose  to  avail  themselves  of  that  provision,  they  must  follow 
the  very  words ;  and,  if  they  neglect  to  do  so,  the  plea  is  bad,  and  the 
omission  would  be  ground  of  demurrer.  I  think  the  plea  here  is  not  am« 
biguous,  but  alleges  a  defective  title,  and  is  within  the  reason  of  the  deci« 
sion  in  Jackson  v.  Pesked^  1  M.  &  S.  234.  The  distinction,  between 
a  defective  statement  and  the  statement  of  a  defective  title,  has  been 
exemplified  in  Davis  v.  Blacky  1  Q.  B.  900.  and  Rutter  v.  Chapman^ 
8  M.  &  W.  1, 

Coleridge,  J.  I  think  this  is  a  statement  of  a  defective  title.  Every 
thing  might  have  been  found  by  the  jury  as  alleged,  and  yet  there  might 
have  been  no  enjoyment  as  of  right.(a) 

Rule  absolute  for  judgment  non  obstante  veredicto. 

(a)  Wightmaoy  J.,  was  abitntt 
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A  bnrgess  is  not  an  **  officer^  within  stat  6  d&  7  Vict,  c  89,  a.  6,  and  therefore  cannot 
-    be  called  upon  to  show  cause  in  the  first  instance  why  a  quo  warranto  informatioa 
should  not  issue  against  him  for  exercising  the  franchise. 

Joseph  Addison  moved  for  an  information  in  the  nature  of  a  quo  war* 
ranto  against  these  parties  for  claiming  to  be  burgesses  of  Richmond  in 
Yorkshire.  The  name  of  both  had  been  retained  on  the  burgess  roll, 
though  objected  to,  at  the  last  revision.  Addison  contended  that  the  in« 
formation  might  be  granted  against  the  two  jointly,  under,  stat.  9  Ann.  c. 
SO,  s.  4,  this  being  a  case  in  which  the  rights  could  properly  be  deter- 
mined on  one  information ;  and  he  called  upon  the  parties  to  show  cause 
in  the  first  instance  under  stat.  6  &  7  Vict  c.  89,  s.  5. 

Knowles  (with  whom  was  jB/m)  appeared  for  the  parties  served  with 
notice,  and  contended  that  they  were  not  bound  to  show  cause  in  the 
first  instance,  the  case  not  being  within  the  late  act.    Sect.  5  applies  only 
to  motions  for  a  mandamus  to  proceed  to  the  election  of  any  corporate 
officer  or  officers,  or  <<  for  an  information  in  the  nature  of  a  quo  warranto 
against  any  person  claiming  to  be  a  corporate  officer  of  and  in  any  oP^  the 
boroughs  mentioned  in  schedules  (A)  and  (B)  of  stat.  5  &  6  W.  4,  c.  76, 
or  incorporated  since  that  act.    A  mere  burgess  is  not  an  <«  officer"  within 
those  provisions.     If  that  word  has  the  same  meaning  in  both  the  parts  of 
sect.  5  just  referred  to,  it  can  scarcely  apply  to  a  burgess,  who  is  not  made 
such  by  <«  election."      And  the  previous  clauses  in  which  officers  are 
•^001     Q^^ntioned  all  *seem  to  contemplate  elective  offices.    Indeed  bur- 
-'     gesses,  strictly  speaking,  are  not  corporation  officers,  but  the  body 
from  which  they  are  elected. 

Jlddisouy  contra.     There  is  no  case  in  which  it  can  be  more  important  to 
expedite  a  decision  than  the  c$)se  of  a  burgess.  One  reason  is,  that  the  burgess 
list  cannot  be  opened  on  a  dispute  touching  only  the  election  of  a  superior 
officer.  [Coleridge  J.,  the  mandamus  directed  by  stat.  7  W.  4,  &  1  Vict 
c.  78,  s.  24,  in  the  case  of  a  burgess,  is  not  to  elect  but  to  insert  the  name 
on  the  roll :  this  shows  that  burgesses  are  not  contemplated  in  that  part 
at  least  of  stat.  6  &  7  Vict.  c.  89,  s.  5,  which  speaks  of  «  mandamus  to 
proceed  to  an  election  of  any  corporate  officer."]      That  may  show  a  re- 
stricted  meaning  as  to  mandamus,  but  not  as  to  quo  warranto.  [Coleridge 
J.    You  impose  this  hardship  in  the  case  of  a  burgess,  that,  if  any  one 
seeks  to  displace  him,  he  may  be  compelled  to  show  cause  in  the  first 
instance ;  whereas,  if  he  seeks  to  be  restored  to  the  burgess  roll  under 
stat.  7  W.  4,  &  1  Vict.  c.  78,  s.  24,  he  must  proceed  in  the  ordinary 
course  of  applications  for  mandamus.]  A  burgess  is  a  <<  corporate  officer 
according  to  the  strict  sense  of  the  words :  if  he  were  not,  a  quo  warranto 
would  not  lie.     The  course  proposed  is  the  most  beneficial  for  all  parties* 
[Coleridge  J.  You  might  have  moved  this  in  Michaelmas  term.] 
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• 

'  Lord  Denicak,  C.  J.  The  burgess  is  liable  to  a  quo  warranto  as  claim- 
log  a  franchise.  But  sect.  5  of  stat  6  &  7  Vict.  c.  89,  makes  provi»oa 
for  the  case  of  an  <<  oflScer/'  and  accompanies  it  with  terms  which  show 
*tbat  officers,  municipally  speaking,  if  I  may  say  so,  are  contem-  r«eQ| 
plated.     The  rule  must  be  to  show  cause.  *• 

Patteson  and  Coleridge,  Js.,  concurred.(a)  Rule  nisi. 

(a)  Wightman,  J.,  was  absent 


In  the  Matter  of  MORTEN. 

Ad  order  of  maintenance  under  stat  59  G.3,  c.  19,  s.  26,  directing  payments  to  be  made 
•o  long  as  the  poor  person  shall  be  ''chargeable/'  is  bad;  the  word  "chargeable"  not 
being  equivalent  to  the  words  "not  able  to  work,"  used  in  the  statnte. 

An  order  for  maintenance  of  paapers  by  a  relation,  if  it  direct  an  entire  snm  to  be  paid 
for  the  maintenance  of  three,  so  long  as  the  three  shall  be  chargeable,  is  bad  as 
toalL 

Whitehttbst  moved  for  a  certiorari  to  bring  into  this  court  an  order 
of  maintenance  made  by  two  justices  of  the  county  of  Derby  in  petty 
sessions. 

The  order  recited  a  complaint  by  the  overseers  of  the  poor  of  Chapel  in  le 
frith,  Derbyshire,  that  Mary  Morten,  an  infant  of  the  age  of  five  years,  and 
Joseph  and  Sarah  Jane  Morten,  of  the  ages  of  three  years  and  of  eight 
months,  were  poor  and  unable  to  work  so  as  to  maintain  or  support  them* 
selves,  and  were  chargeable  to  the  said  parish ;  and  that  Joseph  Morten, 
dwelling  at,  8lc.,  and  within  the  jurisdiction  of  the  justices,  was  the  grand* 
&ther  of  the  said  Mary,  Joseph  and  Sarah  Jane,  and  was  of  sufficient 
ability  to  relieve  and  maintain  them:  whereupon  the  said  Joseph,  the 
grandfather,  was  summoned  to  petty  sessions  to  show  cause  why  an  order 
should  not  be  made  upon  him  for  the  maintenance  of  the  said  infants ;  and 
he  appeared  and  did  not  show  sufficient  cause.  The  order  then  pro 
ceeded :  «  Now  we,"  &c.,  (the  justices,)  "  having  duly  considered,"  &c., 
<<  do  adjudge  and  determine  that  the  said  M.  M.,  J.  M.,  and  S.  J.  M.,  are 
poor  and  unable  to  work  so  as  to  maintain  and  support  themselves,  and 
that  they  are  now  actually  chargeable  *to  the  said  parish  of  Chapel  r«-»qo 
in  le  frith,  and  that  the  said  Joseph  Morten  is  the  grandfather  of  ^ 
the  said  M.  M.,  J.  M.,  and  S.  J.  M.,  and  is  of  sufficient  ability  to  relieve 
and  maintain  the  said  M.  M.,  J.  M.,  and  S.  J.  M.,  his  grandchildren: 
and,  it  being  proved  to  us  that  the  said  Joseph  Morten  dwells  now  within 
our  jurisdiction,  we  do  therefore  order  that  the  said  Joseph  Morten  shall, 
upon  notice,"  &c.,  <«  pay  or  cause  to  be  paid  to  the  overseers,"  &c., 
<<  weekly  and  every  week  from  this  present  time,  the  sum  of  6s.  for  and 
towards  the  relief  and  maintenance  of  the  said  M.  M.,  J.  M.,  and  S.  J. 
M.,  for  and  during  so  long  a  time  as  the  said  M.  M.,  J.  M.,  and  S.  J.  M. 
shall  be  chargeable  to  the  said  parish  of  Chapel  in  le  frith,  or  until  the 
said  Joseph  Morten  shall  be  ordered  to  the  contrary.     Given,  &c. 

2G 
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It  appeared  on  affidavit  that  the  infants  were  children  of  an  fllegiti 
mate  son  of  Joseph  Morten,  and  that  this  defence  was  made  at  the  pettj 
sessions. 

Whilehurst  now  contended,  first  (citing  Rex  r.  Reve^  2  Bulst.  344,)  that 
ihe  statutes  as  to  maintenance  apply  only  to  legitimate  relations:  secondly, 
that  the  grandfather  was  improperly  ordered  to  pay  «  during  so  long  a 
time  as"  the  infants  <<  shall  be  chargeable  to  the  said  parish ;"  whereas 
Stat.  59  G.  3,  c.  12,  s.  26,  (following  the  language  of  stat.  43  Eliz.  c.  2, 
8.  7,)  empowers  the  justices  in  petty  sessions  to  make  orders  upon  the 
father,  grandfather,  &c.,  <<  for  the  relief  of  every  poor,  old,  blind,  lame, 
impotent  or  other  poor  person  not  able  to  work;^^  and  that  the  word 
<<  chargeable"  was  not  equivalent  to  the  words  «  not  able  to  work." 
^eqoi  ^Humfrey  showed  cause  in  the  first  instance.  The  fact  of  ille- 
^  gitimacy  does  not  appear  on  the  order,  and  could  not  be  su^ 
gested  on  affidavit  if  the  certiorari  went  and  a  return  were  made.  Then 
as  to  the  form.  [Liord  Denman,  C.  J.  Does  an  appeal  lie  ?]  None  ts 
given.  «<  Chargeable"  is  a  convertible  term  with  poor  and  «  not  able  to 
work."  [Coleridge,  J.  There  is  another  objection.  The  party  is  ordered 
to  pay  an  entire  sum  of  6«.  a  week  so  long  as  all  the  infants  r<re  charge- 
able.] The  only  consequence  is  that,  if  one  ceased  to  be  so,  the  order 
would  be  no  longer  in  force,  and  a  new  summons  must  issue. 

Lord  Denman,  C.  J.  I  think  the  justices  ought  to  have  ordered  relief 
expressly  for  each  child.  Such  a  direction  may  be  necessary  for  the  guid* 
ance  of  the  party  charged.  And  the  terms  <<  chargeable"  and  <<  not  able 
to  work"  are  not  convertible. 

Patteson,  J.  The  terms  are  not  convertible ;  for  a  person  might  be 
able  to  work,  and  yet  not  able  to  earn  enough  for  his  maintenance.  The 
tule  must  be  absolute. 

Coleridge,  J.,  concurred.(a)  Rule  absolute.(i) 

(a)  Wightmao,  J.,  was  absent 

(6)  See,  as  to  the  certainty  reqaisite  in  orders  of  mautenaiice,  Rex  v.  Comah,  S  R  A 
▲d. 498;  Regma  v. Read, 9  A.  &  £.  619. 


594]        *HOLROYD  and  Another  o.  REED  and  Another. 

A  plea  puis  darrein  continaance  may  be  amended  on  terms,  thoagb  an  assize  has 

elapsed  since  it  was  pleaded. 

Uartin,  in  last  Michaelmas  term,  obtained  a  rule  to  show  cause  why 
the  defendants  in  this  case  should  not  be  at  liberty  to  amend  their  plea 
puis  darrein  continuance.(a)  The  following  among  other  facts  appeared 
01^  Affidavit  for  and  against  the  rule. 

7'he  action  was  for  goods  sold,  &c.     Defendants,  on  January  l^^tb, 

(•\  Oiher  things  were  prayed  by  the  rale ;  bat  no  farther  mention  of  them  is  ne^^*" 
iaiy*    The  natare  of  the  proposed  amendment  was  nm  stated. 
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1843,  pleaded  never  indebted,  and  other  pleas.    Issue  was  joined,  and 
notice  of  trial  given  for  the  following  Spring  a&sizes  to  be  holden  on  March 
4th      On  March  1st  a  fiat  in  bankruptcy  issued  against  the  plaintifis ;  they 
were  declared  bankrupts  on  March  2d  ;  and  on  March  3d  the  defendants 
pleaded,  puis  darrein  continuance,  the  bankruptcy  of  the  plaintiffs,  and 
that  their  efiects  were  assigned  to  Charles  Fearne,  who  was  appointed  by 
one  of  the  commissioners  of  the  Court  of  Bankruptcy  for  the  Leeds  dis* 
trict  to  be  the  official  assignee.    Notice  of  the  plea  was  given  to  the  plain- 
tifis on  March  4th  ;  and  they  withdrew  the  record,  and,  on  June  13th, 
1843,  demurred,  assigning  for  causes,  among  others,  that  Fearne  was  not 
shown  to  be  one  of  the  persons  chosen  under  the  Bankrupt  Act  by  the 
lord  chancellor  to  act  as  official  assignees  in  all  bankruptcies  in  the 
country,(a)  nor  did  it  appear  that  he  was  duly  selected  to  act  for  the 
^estate  of  the  plaintifis:  that  the  commissioner  was  not  shown  to     r«eqe 
have  had  power  to  appoint  Fearne ;  and  that  facts  were  not  al-     ^ 
leged  from  which  it  would  appear  that  Fearne  became  sole  assignee  accord- 
ing to  the  statute,  or  that  the  estate  vested  in  him  :  that  the  matter  of  de- 
fence was  not  alleged  or  shown  to  have  arisen  after  the  last  pleading  or 
after  issuing  of  jury  process  ;(6)  and  that  the  plea  did  not  distinctly  allege 
that  the  plaintifis  were  traders  within  stat.  6  G.  4,  c.  16.     The  defendants^ 
on  November  lst,(c)  joined  in  demurrer  to  prevent  judgment  being  signed ; 
and  they  gave  notice  to  the  plaintifis  that  the  joinder  was  put  in  for  that 
purpose,  and  that  the  defendants  would  apply  to  the  court  for  liberty  to 
enter  a  stet  processus,  or  otherwise  as  they  might  be  advised. 

Baines  and  Pashley  now  showed  cause.  It  is  doubtful,  at  least,  whether 
a  plea  puis  darrein  continuance  can  be  amended.  Such  pleas,  <c  being 
productive  of  delay,  are  subject  to  the  s^me  sort  of  restraints  as  pleas  in 
abatement ;"  2  Tidd.  850,  9th  ed. ;  and  those  are  not  amendable.  Tidd. 
cites  a  case,  in  Smithes  Reports,  of  Undo  v.  Simpson^  2  Smith,  659, 
where  a  plea  puis  darrein  continuance  was  amended  on  terms;  but  the 
case  is  not  reported  in  East.  The  strictness  with  which  pleas  of  this  kind 
have  always  been  regarded  appears  from  Yearb.  Trin.  9  H.  6,  22,  A,  B. 
23,  A.  pi.  18 ;  Yearb.  Mich.  9  H.  7, 8,  B.  9  A.  pi.  5 ;  Bro.  Abr.,  Continue 
ances  and  ImparlanceSy  pi.  5. 

^Martin  (with  whom  was  Hance^)  contra.  The  present  plea  (-•gog 
puis  darrein  continuance  is  substantially  a  good  answer ;  and  no  *- 
ground  is  shown  for  questioning  its  truth.  The  defendants  do  not  seek  to 
add  any  thing  new,  but  only  to  make  the  plea,  in  its  terms,  more  conform* 
able  to  the  fact  which  the  defendants  meant  to  rely  upon  when  they  first 
pleaded  it.     (He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  cannot  discover  any  reason  which  prevents  a 
plea  puis  darrein  continuance  from  being  amended.    The  rule,  as  to  this, 

(a)  See  stet.  6  dc  6  Vict.  c.  122,  s.  48. 

ih)  Reg.  Gen.  Hil.  4  W.  4.  ^  GeDeral  Rules  and  Regulations,  2;  6  B.  &  Ad.  il. 
(e)  Their  affidavits  gave  reasons  for  the  delay,  which  were  discussed  in  the  arg» 
WmXf  but  not  particularly  observed  upon  by  the  court. 
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will  be  absolute,  but  on  payment  of  costs  of  the  amendment  and  of  this 
application. 

Patteson,  Coleridge,  and  Wightman,  Js.,  concurred. 

Rule  absolute  to  amend  on  payment  of  costs  as  abore. 


•697]  •The  QUEEN,  on  the  Prosecution  of  the  Mayor,  Aldermen  and 
Burgesses  of  MAIDENHEAD,  v.  The  GREAT  WESTERN 
RAILWAY  COMPANY. 

The  general  rule  of  practice  is,  that  a  party  failing  in  a  motion  bj  reason  of  a  defect  in 
his  affidavit  shall  not  repeat  his  application  on  an  amended  affidavit,  showing  no 
ground  of  application  which  might  not  have  been  presented  before. 

The  only  exceptions  which  the  court  will  generally  admit  are  where  the  amendment 
consists  merely  in  correcting  an  error  in  tlie  title  or  jarat  of  the  affidavit. 

Where  a  motion  for  costs  of  mandamns  was  made  on  affidavit,  entitled  "  The  Qaeen, 
on  the  prosecution,"  &«.,  *' against  The  Directors  of  The  Great  Western  Railway 
Company,"  and  in  the  body  of  the  affidavit  it  was  stated  that  the  prosecutors  had  moved 
for  a  mandamus  against  *f  The  Directors,"  &c.,  whereas  in  fact  the  application  had 
been  made  against  **  The  Great  Western  Railway  Company,"  and  on  this  ground  the 
rule  was  discharged. 

held,  that  a  second  motion  for  costs  could  not  be  made  on  an  affidavit  corrected  in  tht 
title  and  body  as  to  the  description  of  the  defendants,  though  not  altered  in  any  other 
material  respect. 

In  Trinity  term,  1843,  a  rule  was  made  absolute  for  a  mandamus  com* 
manding  The  Great  Western  Railway  Company,  to  pay  a  sum  of  money 
to  the  mayor,  aldermen  and  burgesses  of  Maidenhead,  under  sect.  230  of 
the  act  5  &  6  W.  4,  c.  cvii.  (local  and  personal,  public,)  by  which  the 
company  is  incorporated.  The  mandamus  was  obeyed  without  makjng  a 
return :  and  the  prosecutors,  in  last  Michaelmas  term,  moved  for  costS 
of  the  rules  for  a  mandamus  and  of  the  writ,  and  of  that  application.  Cause 
was  shown  in  the  same  term,  November  24th  ;  and  it  was  objected  that 
the  affidavit  on  which  the  rule  had  been  obtained  was  entitled,  <<  The 
Queen,  on  the  prosecution,"  &c,  « against  The  Directors  of  the  Great 
W^estern  Railway  Company,"  whereas  the  mandamus  had  issued,  not 
against  individual  directors,  but  against  The  Great  Western  Railway  Com- 
pany,  by  its  name  of  incorporation ;  and  that  the  same  misdescription 
appeared  in  the  body  of  the  affidavit,  when  the  defendants  were  there 
•^Qfil  i)^in6d«(A)  On  this  ground  the  *rule  was  discharged.  The  prose- 
-'     cutors  then  moved  for  a  rule  calling  upon  The  Great  Western 

(a)  The  affidavit  stated  that  the  conrt  had  granted  a  mle  to  show  cause  why  a  maa- 
damtts  should  not  issue  commanding  the  "Directors  of**  The  Great  Western  Railway 
Company  to  pay,  &c^  and  that  the  court,  on  argument,  was  <*  pleased  to  make  the  said 
rule  absolute,  and  to  direct  that  a  writ  of  mandamus  should  issue  commanding  The 
Great  Western  Railway  Company  to  pay,**  Ac^  that  a  "  mandamus  issued  accord* 
ingly ;"  and  that  the  secretary  of  the  company  agreed  on  their  behalf  to  pay  the  sua 
then  in  question ;  but  that  the  costs  now  claimed  had  not  been  paid  by  the  company  vt 
by  any  other  person* 
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Railway  Company  to  show  cause  why  they  should  not  pay  the  above 
mentioned  costs.  The  affidavit  in  support  of  the  rule  did  not  vary  from 
the  previous  affidavit  in  any  material  respect  except  that  the  words  «<  The 
Directors  of"  were  omitted  were  they  had  been  objected  to  before ;  and 
a  paragraph  was  added,  stating  the  discharge  of  the  former  rule  nisi  for 
costs,  and  the  ground  of  it,  and  alleging  that  the  merits  of  the  case  had 
not  been  gone  into,  nor  the  sufficiency  of  the  affidavit  discussed  in  any 
other  respect  than  that  above  mentioned.     A  rule  nisi  was  granted. 

Sir  W.  W.  FoUeity  solicitor-general  (with  whom  was  jR.  F.  Richards^) 
DOW  showed  cause.  The  former  rule  having  been  discharged  for  a  defect 
in  the  affidavit,  the  parties  cannot  bring  the  same  matter  forward  again  on 
amended  affidavits.  Lord  Denman,  C.  J.,  lays  this  down  very  strongly 
in  Regina  v.  The  Manchester  and  Leeds  Railway  Company  ^%  A.  &  E.  413, 
427,(a)  saying :  "  A  party  after  once  failing  in  consequence  of  a  defect  in 
the  way  in  which  he  brought  his  case  forward,  is  not  entitled  to  renew  the 
same  application."  [Coleridge,  J.  I  thought  that,  where  an  application 
had  been  dismissed  merely  *for  a  defect  in  the  title  of  an  affi-  impjcka 
davit,  the  affidavit  might  be  resworn  and  the  motion  made  again.]  ^ 
In  Rex  v.  The  Justices  of  Warwickshire^  5  Dowl.  P.  C.  382,  the  couri 
permitted  an  affidavit  to  be  amended  in  the  title  for  the  purpose  of  a  re- 
newed application ;  but  here  the  defect  was  not  in  the  title  only.  It  is  no 
answer  to  this  objection  that  the  merits  of  the  case  were  not  discussed  on 
the  previous  motion;  that  was  so  in  Regina  v.  Pickles^  3  Q.  B.  599,  note 
(a) ;  yet  the  court,  having  discharged  a  former  rule  for  a  defect  in  the  affi* 
davits,  refused,  on  a  second  application,  to  hear  the  case  argued.  [  Wight<^ 
MAN,  J.  In  Shaw  v.  Perkin^  1  Dowl.  N.  S.  306,  the  court  allowed  a  second 
application  on  amended  affidavits,  the  merits  not  having  been  discussed 
before  ;  but  there  the  defect  was  only  in  the  jurat.  Coleridge,  J.  The 
distinction  seems  to  be  that,  where  the  amendment  does  not  touch  the 
body  of  the  affidavit,  a  second  application  may  be  allowed ;  otherwise 
not.]  It  may  be  said  that  the  amendment  here  is  not  material ;  but,  if 
any  alteration  in  the  body  of  the  affidavit  be  permitted,  no  limit  can  be 
drawn.     (He  was  then  stopped  by  the  court.) 

Sir  F.  Pollock,  attorney-general,  and  Hitgh  HUlj  contra.  The  objection 
here  was  simply  that  there  was  no  such  cause  as  that  in  which  the  affidavit 
purported  to  be  made.  The  title  was  altered  to  remove  that  fault;  and  a 
corresponding  alteration  was  made  in  the  body  of  the  affidavit.  If  the 
one  correction  was  allowable,  the  spirit  of  the  rule  referred  to  cannot 
exclude  the  other.  The  case  is  not  like  that  of  a  party  renewing  his 
application  upon  fresh  materials.  [Pattesom,  J.  Suppose  an  affidavit 
•were  properly  entitled,  but  the  deponent's  addition  not  rightly  r#gQn 
given:  could  the  party  moving  make  another  application?] 
There  the  second  application  would  appear  to  be  in  the  same  cause  as  tfa6> 
first;  here  that  is  not  so.     [Coleridge,  J.   According  to  that  argument. 

(a)  See  Regina  v.  T%e  Deptford  Pier  Company,  8  A.  dt  E.  910, 917. 
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^ou  might  now  have  put  in  entirely  nevr  affidavits.  Patteson,  J.  If 
the  tiile  of  this  affidavit  had  been  right,  but  the  body  wrong,  we  should 
pot  have  allowed  you  to  move  again.  You  wish,  because  the  title  was 
wrong,  to  draw  in  an  amendment  of  the  rest.]  The  mistake  in  the  title 
was  important ;  that  in  the  body  was  not.  The  court  will  look  at  the  sub- 
stance of  what  is  sworn,  and  see  if  the  correction  is  material.  No  new 
allegation  is  introduced,  but  only  a  description  altered.  The  material 
part  of  the  affidavit  is,  that  the  court  granted  a  mandamus,  and  thereupon 
certain  proceedings  took  place  ;  and  that  part  is  not  aflected  by  the  altera- 
tion.  Patteson,  J,  held,  in  S&crry  v.  Oke^  3  Dowl.  P.  C.  349,  that  the 
discharge  of  a  prior  rule  is  conclusive  against  a  second  application 
«<  where  the  materials  are  originally  defective  in  substance,  but  not  where 
there  is  a  mere  slip  of  form."  [Patteson,  J.  I  am  not  sure  that  I  was 
right  in  that  case:  but  I  was  very  much  influenced  by  the  circumstance 
that  the  parties  supporting  the  award  had  consented  to  the  rule  being  en- 
larged, and  then  raised  a  technical  objection  to  the  rule  which  might  have 
been  cured  if  taken  at  the  regular  time,  before  the  rule  was  enlarged.(a) 

Lord  Denman,  C.  J.  The  ruling  in  Slterry  v.  OAse,  3  Dowl.  P.  C.  349, 
may  perhaps  be  questioned.  In  that  case,  however,  there  were  particular 
circumstances,  such  as  might  induce  the  court  to  exercise  a  power  which 
•fini1  ^^  *^^  ^^^  mean  wholly  to  repudiate.  But  the  general  rule  is 
^  that  which  was  laid  down  in  Regina  v.  The  Manchester  and  Leeds 
Railway  Company ^  8  A.  &  £.  413,  427 :  the  exception  is  where  the  alter- 
ation would  be  simply  in  the  form  of  a  title  or  jurat,  and  reswearing  the 
affidavit  would  clearly  leave  parties  in  the  same  situation  in  which  they 
were  before.  The  prosecutors  here  do  not  come  within  the  exception.  To 
make  their  application  admissible  we  have  to  look  at  the  particulars  of  the 
affidavit  and  its  history,  and  an  ingenious  discussion  is  required.  The 
general  rule  is  simple,  and  easily  applied.  If  we  allow  of  alterations 
beyond  its  limit,  we  impose  difficulties  on  ourselves,  and  tempt  suitors 
into  multiplied  litigation. 

Patteson,  J.  I  am  of  the  same  opinion,  and  think  that  motions  on 
amended  affidavits  should  be  allowed  only  where  the  aheration  is  in  the 
title  or  jurat.  I  believe  I  was  wrong  on  this  point  in  Sherry  v.  Oke^  3 
Dowl.  P.  C.  349,  though  no  injustice  was  ultimately  done  by  the  decision. 

Coleridge,  J.  To  relax  the  rule  in  the  manner  contended  for  would 
lead  to  infinite  variations.  As  to  the  suggestion  that  a  diflerent  cause  is 
l)efore  us,  the  very  cases  in  which  an  alteration  of  title  has  been  deemed 
an  exception  to  the  rule  show  that  the  cause,  in  such  cases,  has  been  con- 
fidered  still  the  same. 

Wightman,  J.,  concurred. 

Ix)rd  Denman,  C.  J.  It  is  clear  in  this  case  that  the  application  and 
.parties  are  the  same  on  both  rules.  Rule  discharged. 

(a)  See  3  DowL  P.  C.  sea 
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•SMITH  V.  C.  D.  DICKINSON  and  J.  DICKINSON.      [•602 

Wberp  a  jadge  at  Nisi  Prias,  under  stat  1  W.  4,  c.  7,  s.  3,  certifies  for  speedy  ezeco- 
tion  "  for  the  sum  foond  by  the  verdict,"  the  plain  tiff  cannot  have  a  ca.  sa.  for  socb 
sun,  and,  after  ezecation  thereof,  another  ca.  sa.  for  the  taxed  costs. 

00  hM  where  the  certificate  was  given,  March  18th,  and  the  master  had  declined  to 
endorse  his  allocatur  for  costs,  and  deliver  it  so  endorsed,  before  the  fifth  dajr  of 
Easter  term. 

Tms  vrzs  an  action  of  assumpsit  for  goods  sold  and  delivered,  tried 
before  Pabke^  B.,  at  the  Yorkshire  Spring  assizes,  1843 ;  when  a  verdict 
was  found  for  the  plaintiflT,  for  32/.  8s,  4d,  damages,  and  40s.  costs.  The 
kamed  baron,  on  the  verdict  being  given,  made  the  following  endorse* 
ment  on  the  record.  « I  certify  that  I  am  of  opinion  execution  ought  to 
issue  on  13th  March,  1843,  for  the  sum  found  by  the  verdict. 

J.  Parke.*' 

The  plaintiff's  attorney  served  the  attorney  for  the  defendants  with 
notice  of  taxing  costs  for  13th  March,  and  attended  accordingly;  but  no 
one  attended  for  the  defendants.  The  costs  were  taxed  at  69/.  12s,  8d, : 
and  the  roaster  informed  the  plaintiff's  attorney  that,  if  he  intended  to 
issue  •execution  immediately,  the  postea  would  not  be  marked  for  the  costs 
till  the  Easter  term  following,  and  that  the  master,  if  he  now  marked  the 
postea  for  costs,  would  retain  the  postea  in  his  own  hands  till  term,  but 
fliat  plaintiff  might  issue  immediate  execution  for  the  32/.  8s.  4c/.,  and,  on 
the  fifth  day  of  the  Easter  term,  have  another  execution  for  the  taxed  costs. 
The  plaintiff V  attorney  took  out  a  ca.  sa.  against  the  two  defendants,  « to 
satisfy  James  Scott  Smith  32/.  8f.  4c/.,  which  the  said  James  Scott  Smith 
lately,  in  our  court  before  us  at  Westminster,  recovered  against  them  for 
his  damages  which  he  had  sustained  on  occasion  of  the  not  performing 
certain  promises  and  undertakings  then  lately  made  by  the  said  Christo- 
pher Dixon  Dickinson  and  John  Dickinson  to  the  said  J.  S.  Smith, 
^whereof,"  &c. ;  with  interest  on  the  32/.  8s.  6d.  from  13th  r«g^o 
March,  1843,  «  on  which  day  the  judgment  aforesaid  was  entered  '- 
up,  &c.  The  costs  were  not  mentioned.  The  teste  of  the  writ  was  8th 
April,  1843 :  and  it  was  endorsed,  <<  levy  the  whole."  C.  D.  Dickinson 
was  taken  under  this  writ  on  11th  April,  1843,  paid  the  32/.  8f.  4d,y  and 
was  released.  On  24th  April,  1843,  the  master  marked  his  allocatur  on 
the  postea  for  69/.  12s.  8(/.,  the  amount  of  taxed  costs.  The  plaintiff's 
attorney  then  entered  judgment  for  102/.  Is,  with  the  clerk  of  the  judg« 
ments  (as  of  13th  March,  1843,)  and  issued  another  ca.  sa.  for  69/.  12s. 
8d,f  upon  which  C.  D.  Dickinson  was  again  taken.  In  last  Trinity  term, 
a  rule  was  obtained  for  disebai^ng  C.  D.  Dickinson  out  of  custody ; 
which  was  made  absolute  in  the  same  term,  after  argument,  in  the  Bail 
Court,  before  Wightbcan,  J.(ff) 

Afterwards,  in  the  same  Trinity  term,  Erk  obtained  a  rule  to  show  cause 

(a)  SmOA  V.  Dftdknion,  1  DowL  *  L.  166. 
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why  the  plaintiflf  should  not  be  at  liberty  to  issue  execution  for  the  sum 
remaining  due  on  the  judgment. 

Joseph  Jiddison  now  showed  cause.  The  first  capias  must  be  taken  to 
have  issued  on  the  whole  judgment,  and  therefore  satisfies  it  fully.  There 
cannot  be  two  arrests  on  the  same  judgment;  Foster  y.  Jackson^  Hob.  52, 
59,  (5th  ed.)  By  stat.  1  W.  4,  c.  7,  s.  2,  when  a  judge  certifies  for 
speedy  execution  on  a  day  named,  « a  rule,(a)  for  judgment  may  be 
.  given,  costs  taxed,  and  judgment  signed  forthwith,  and  execution  may  be 
*fiOAl  ^"^^  forthwith,  or  *a(lerwards,  according  to  the  terms  of  such  cer- 
^  tificate."  The  execution,  therefore,  ought  to  have  issued  in  the  first 
instance  for  both  damages  and  costs.  The  judge's  certificate  merely  desig- 
nates the  day  on  which  execution  may  issue,  <«  subject,  or  not,  to  any  con- 
dition or  qualification,  and  in  case  of  a  verdict  for  the  plaintiflf,  then  either 
for  the  whole  or  for  any  part  of  the  sum  found  by  such  verdict."  The 
plaintiff  has  acted  as  if  the  eflfect  of  the  certificate  were  to  separate  the 
judgment  into  two  parts,  each  authorizing  a  distinct  execution. 

Erky  contra.  The  certificate  was  only  « for  the  sum  found  by  the 
verdict."  [Colebidge,  J.  The  statute  authorizes  the  taxation  of  costs 
and  judgment,  as  incidental  to  the  certificate  for  the  whole  or  part  of  the 
sum  found  by  the  verdict.  Patteson,  J.  Where  the  verdict  is  for  the 
plaintiff,  I  never  mention  costs  in  the  certificate.  In  the  case  of  a  nonsuit, 
the  certificate  would  indeed  relate  to  costs  only.  Coleridge,  J.  In  eflfect 
you  are  calling  upon  us  to  review  my  brother  Wightman's  decision  in  the 
Qail  Court.]  It  appears  that  the  learned  judge  was  misinformed  as  to  the 
first  capias,  which  was  not,  as  stated  in  his  judgment,  to  s&tisfy  the  dam- 
ages and  costs,  but  only  the  damages  for  not  performing  the  promises. 
The  costs  therefore  are  still  unsatisfied  by  the  first  ca.  sa. 

Lord  Denman,  C.  J.  The  case  is  fairly  stated  by  Mr.  Erie ;  but  I  do 
not  accede  to  his  view.  He  contends  that  the  judge's  certificate  excludes 
the  costs.  In  my  opinion  that  is  not  so :  the  judgment  to  be  entered  on 
the  certificate  includes  the  costs.  The  plaintiflf  has  been  misled. 
•Rti'^  *Patteson,  J.  I  do  not  say  that  the  judge  might  not  prevent 
-'  execution  for  costs  issuing  immediately,  since  he  may  make  bis 
certifi'^ate  subject  to  any  condition  or  qualification.  But  upon  this  certifi- 
cate I  have  not  the  slightest  doubt. 

Coleridge  and  Wightman,  Js.,  concurred.  Rule  dischaiged. 

(a)  See  now  R.  Tr.  4  Vict,  1  Q.  B.  M9. 
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•HIIARY  VACATION.(a)  [•606 

WHARTON  V.  MACKENZIE. 
CRIPPS  V.  HILLS. 

In  an  action  for  goods  sold  and  delivered,  infancy  was  pleaded:  replication,  that  the 
goods  were  necessaries  suitable  to  the  estate  and  condition  of  defendant.  It  appeared  ' 
at  nisi  prins  that  defendant  was  residing  as  an  nndergradaate  at  Oxford ;  and  that 
the  goods  consisted  of  articles  supplied  for  dinners  at  his  own  rooms  (where  he  re- 
ceived parties  of  friends,)  and  for  frait,  confectionary,  &c    Jieldf 

1.  That,  in  default  of  explanation,  the  court  would  treat  them  as  not  necessaries. 

S.  That,  in  case  of  explanation  respecting  any  of  the  articles  (as  in  the  case  of  illness, 
where  fruit,  Ac,  was  medically  prescribed,)  the  question  whether  the  articles  were 
necessaries  or  not  would  be  a  mixed  one  of  law  and  fact. 

3.  Thai  the  rank  or  fortune  of  the  defendant  might  make  some  articles  *'  necessaries," 
which,  in  the  case  of  another  person,  must  be  deemed  articles  of  mere  comfort  and 
convenience ;  but  that  articles  which,  in  the  particular  case,  are  matters  uf  comfort 
and  convenience  merely,  can  never  be  included  under  the  term  **  necessaries.*' 

i.  That  articles  which  might  in  some  situations  be  necessaries  might  not  be  so  to  a  de- 

,  fendant  in  statu  pupillari  at  Oxford,  where  necessaries  are,  to  a  certain  extent,  sup- 
plied by  the  college. 

Wharton  v.  Mackenzie  was  an  action  of  debt  for  goods  sold  and  de- 
livered*, and  on  an  account  stated.  The  particulars  consisted  of  an  account 
of  33/.  Is.  ll^dj  for  fruit,  confectionary,  marmalade,  ices,  soda-water, 
tongues,  sausages,  &c.,  from  October  23d,  1835,  to  March  18th,  1837,  in- 
clusively. Plea :  infancy  of  defendant.  Replication,  so  far  as  relates  to  the 
goods :  that  they  <«  were,  at  the  time  when  they  were  sold  and  delivered," 
«« necessaries  suitable  to  the  then  degree,  estate,  circumstances  and  condi- 
tion of  the  said  defendant :"  verification.  As  to  the  account  stated,  nolle 
prosequi.  Rejoinder :  «« that  the  said  goods  were  not,  nor  were  any  of  them, 
or  any  part  thereof,  necessaries  suitable  to  the  then  degree,  estate  or  condi- 
tion of  him  the  defendant,  in  manner  and  form,"  &c.   Issue  thereon. 

On  the  trial,  before  Wigiitman,  J.,  at  the  Oxfordshire  ^Spring  as-  r^oryv 
sizes,  1843,  the  delivery  of  the  article  was  admitted.  It  appeared  '- 
that  the  defendant,  during  the  whole  time  mentioned  in  the  particulars,  was 
an  undergraduate  of  Oxford,  resident  in  college,  and  associating  with  men 
of  rai*k  and  fortune  in  the  university  ;  and  that  some  of  the  articles  were 
furnirhed,  for  entertainments  which  he  gave  to  his  acquaintance,  by  the 
plain^iT,  who  was  a  tradesman  in  the  city  of  Oxford.  It  was  further 
shown  that,  during  part  of  the  time,  the  defendant  was  under  medical 
treal'nent  (for  the  measles  and  inflammation  of  the  lungs,)  and  was 
ordered  to  take  fruit,  marmalade,  ices  and  soda-water.  His  father  was 
govfrnor  of  Ceylon.  The  learned  judge  told  the  jury  that,  in  considei^ 
injc  ^hat  articles  should  be  considered  necessaries,  they  were  to  take  into 
lbe»^  estimation  the  rank  and  fortune  of  the  defendant,  and  to  determine 
(a)  The  court  lat  in  banc  on  the  Sd,  Sd,  6ch,  8tb,  9th,  and  10th  of  February. 
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wheftier  the  supply,  either  for  himself  or  the  eompanj  which  he  kept, 
was  extravagant,  or  such  as  might  be  fairly  supplied  to  a  young  man 
living  in  good  society.    Verdict  for  plaintiff. 

In  Easter  term,  1843,  Talfourdj  Serjt.,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

F.  V.  Lee  and  Pigott  now  showed  cause :  and  Talfourdy  Serjt.,  appeared 
In  support  of  the  rule  ;  but  the  court  desired,  before  deciding  this  case, 
to  hear  the  argument  in  Cripps  v.  IRlh. 

Cripps  V.  Hills  was  an  action  of  debt  for  goods  sold  and  delivered,  and 
on  an  account  stated.  Pleas.  1.  As  to  all  but  25/.  nunquam  indebitatus.  Is- 
sue thereon.  2.  As  to  all  but  the  said  sum  of  25/.  infancy  of  defendant. 
•fiOfil  I^^plic'A^ioi^*  'As  to  24/.  1 3«.  Sd.  parcel  of  *the  sum  in  the  first  count 
^  mentioned  (excepting  the  25/.)  that  the  goods  were,  <(  at  the  time 
of  the  sale  and  delivery  thereof,  necessaries  suitable  to  the  then  degree, 
estate  and  condition  of  the  defendant :"  as  to  the  residue  of  the  plea,  that, 
at  the  time  of  the  accruing,  &c.,  defendant  was  of  full  age.  Rejoinder :  as, 
to  the  24/.  \Zs,  8d.  that  the  goods  «  were  not,  nor  were  any  of  them,  at 
the  time  of  the  sale  or  delivery  thereof,  necessaries  suitable  to  the  then 
degree,  estate  and  condition  of  the  defendant,  in  manner  and  form,"  &c.: 
as  to  the  replication  to  the  residue,  issue  joined.  The  plaintiff  joined  issue 
as  to  the  24/.  13s.  8d.  3.  Payment  of  25/.  into  court ;  which  the  plaintiff 
took  out 

On  the  trial,  before  Maule,  J.,  at  the  Oxfordshire  Summer  assizes,  1843, 
it  appeared  that  the  plaintiff  was  a  tradesman  in  the  city  of  Oxford,  and 
that  the  claim  was  for  articles  supplied  to  the  defendant  during  about  two 
years  and  a  half,  while  the  latter  was  a  resident  and  undei^raduate  in  the 
University  of  Oxford.  The  articles  consisted  of  wild  ducks,  grpuse,  fowls, 
deserts,  &c.  It  further  appeared  that  his  father  was  a  gentleman  possess- 
ing landed  property  to  the  clear  amount  of  nearly  2000/.  a  year,  and  al- 
lowed the  defendant  300/.  a  year:  and  that,  on  one  occasion,  he  had  visited 
Oxford,  and  partaken,  at  the  defendant's  rooms,  of  some  of  the  articles 
supplied.  That  the  defendant  associated  with  men  of  rank  and  fortune  at 
the  university,  and  had  given  entertaiuments  at  his  rooms,  where  several 
of  the  articles  were  supplied.  He  was  supplied  with  commons  from  the 
ball  of  which  he  was  a  member.  The  learned  judge  told  the  jury  that  the 
question  on  the  record  was  whether  the  articles  supplied  were  such  thiugs 
_^Q.  as  the  defendant  could  not  do  without :  and  that,  *as  the  action 
^  was  not  against  the  defendant's  father,  the  knowledge  of  the  latter 
had  nothing  to  do  with  the  question  which  the  jury  had  to  try.  Verdict 
for  the  plaintiff,  for  24/.  13s. 

In  Michaelmas  term,  1843,  Talfourd^  Serjt.,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  the  verdict  being  contrary  to  the  evidence. 

Whateley  and  F.  K.  Lee^  now  showed  cause:  and  Talfawrd^  Serjt.,  was 
partly  heard  in  support  of  the  rule  in  this  case,  and  of  the  rule  in  Wharton 
V.  Mackenzie^  but  was  then  stopped  by  the  court. 
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Argaments  against  the  roles.  It  would  be  going  too  far  to  hold  that 
m  undergraduate  is  never  to  entertain  friends  at  his  rooms :  and  a  trades* 
man  may  suppose  it  to  be  notorious  that  this,  as  a  matter  of  course,  must 
take  place,  though  it  ought  not  to  be  allowed  to  an  extravagant  extent. 
But  as  to  the  extent  the  jury  were  to  decide.  In  Hands  v.  Slaneyj  8  T. 
R.  578,  where  the  question  was  whether  a  captain  in  the  army,  being  an 
iniant,  was  liable  for  a  livery  furnished  to  his  servant,  Lord  Ken  yon,  laid 
down  the  principle  thus.  «<  I  cannot  say  that  it  was  not  necessary  for  a  gen* 
tleman  in  the  defendant's  situation  to  have  a  servant ;  and  if  it  were  proper 
for  him  to  have  one,  it  was  equally  necessary  that  the  servant  should  have 
a  livery.  The  general  rule  is  clear,  that  infants  are  liable  for  necessaries^ 
according  to  their  degree  and  station  in  life.  This  defendant  was  placed 
in  a  situation  which  required  such  an  attendant.  Therefore,  however, 
inclined  I  am  in  general  to  protect  infants  against  improvident  contractSi 
*  I  think  that  this  case  falls  within  the  fair  liability  which  the  law  r^a^fk 
imposes  on  infants,  of  being  bound  for  necessaries,  which  is^  a  re-  '- 
lative  term,  according  to  their  station  in  life.''  Brooker  v.  Scott^  11  M* 
&  W.  67,  may  be  cited  on  the  other  side.  There  the  Court  of  Exchequer 
made  a  rule  absolute  for  a  nonsuit,  on  the  ground  that  the  articles  supplied 
were  prima  facie  and  without  explanation,  not  necessaries.  The  court, 
however,  appeared  to  adopt  the  doctrine  of  Parke,  B.,  in  Peters  v.  Fkmr 
ingy  6  M.  &.  W.  42,  which  was  substantially  the  same  with  that  cited  from 
Lord  Kenyon,,  and  where  the  court  held  that  the  question  ought  not  to  be 
withdrawn  from  the  consideration  of  the  jury.  In  order  so  to  wi  hclraw  it, 
the  court  must  be  satisfied  that  not  a  single  article  can  fall  within  the  de- 
scription of  necessaries ;  Maddox  v.  Miller ,  1  M.  &  S.  738,  and  that  prin- 
ciple was  recognised  in  Brayshaw  v.  Eaton,  5  New  Ca.  231.  In  Rains' 
ford  V.  Fenurickj  Carter,  215,  where  the  defendant  by  his  demurrer  con- 
fessed that  the  articles  were  necessaries,  the  court  said,  <<  the  defendant 
should  have  come  and  rejoined  they  were  not  for  necessaries,  and  so  upon 
the  issue;  the  jury  should  have  tried  it."  This  is  perhaps  not  easily  re* 
eoncilable  with  Brooker  v.  Scott,  11  M.  &  W.  67.  In  the  case  of  Cripps 
V.  irUlsj  the  father  was  present,  a  fact  which  goes  far  to  justify  the  verdict; 
Dalton  V.  Gt6,  5  New  Ca.  198. 

Arguments  against  the  rules.  In  Harrison  v.  Fane,  1  M.  &  G.  550,  the 
court  took  upon  itself  to  set  aside,  as  perverse,  a  verdict  where  the  jury 
had  found  that  horses,  saddles  and  harness  were  necessary  to  a  student  at 
Oxford.  *  Brooker  v.  Scott,  11  M.  &  W.  67,  shows  that  there  t^^t-t 
should  have  been  a  nonsuit  in  Cripps  v.  ISlls.  '- 

Lord  Denman,  C.  J.  The  frequent  occurrence  of  these  cases  makes  it 
very  important  for  us  to  consider  carefully  what  the  rule  is.  It  cannot  be 
more  accurately  laid  down  than  has  been  done  by  my  brother  Parke  in 
Piters  V.  Fleming,  6  M.  &  W.  46.  He  says,  <(  It  is  perfectly  clear,  that 
fit>m  the  earliest  time  down  to  the  present,  the  word  necessaries  was  not 
confined,  in  its  strict  sense,  to  such  articles  as  were  necessarv  to  the  sup- 
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port  of  life,  but  extended  to  articles  fit  to  maiDtain  the  particular  person 
in  the  state,  station,  and  degree  in  life  in  which  he  is ;  and  therefore  we 
tnust  not  take  the  word  <  necessaries'  in  its  unqualified  sense,  but  with  the 
qualification  above  pointed  out.''  In  these  cases  issue  b  joined  on  the 
averments,  in  the  replications,  that  the  articles  supplied  were  necessaries 
suitable  to  the  estate  and  condition  of  the  defendants.  In  one  of  the  cases 
the  defendant  had  an  allowance  fit>m  his  father.  It  seems  to  me  that  in 
Wharton  r.  Mackenzie  the  judge  would  have  been  justified  in  telling  the 
jury  that  whatever  was  furnished  for  the  entertainments  given  by  the  de- 
fendant to  his  acquaintance  was  not  proved  by  the  plaintiff  to  be  neces- 
sary, and  was  indeed  proved  not  to  be  so :  and  so  far  the  question  was 
properly  one  of  law.  I  do  not  think  that  the  Court  of  Exchequer  meant, 
in  Brooker  v.  Scoti^  11  M.  &  W.  67,  to  go  farther  than  this,  or  to  with- 
draw from  the  jury  the  general  question  whether  the  goods  furnished  were 
*fil  91     i^cc^ssaries.   For  a  young  man  in  some  situations  of  life,  not  *only 

''  clothes  may  be  considered  necessaries,  but  a  watch,  and  the  like 
articles,  which  he  is  expected  to  wear  in  that  condition  of  life :  but,  with 
respect  to  the  articles  here  supplied,  it  is  an  outrage  to  common  sense  to 
^y  that  they  can  possibly  be  necessaries.  It  may  perhaps  seem  harsh 
and  illiberal  to  refuse  payment  for  these  things.  But  it  is  the  duty  of 
•tradesmen  to  make  themselves  acquainted  with  the  circumstances  of  the 
parties  they  are  supplying:  and,  above  all,  it  cannot  be  necessary  to  give 
long  credit.  A  tradesman  who  chooses  to  supply  such  things  may  require 
ready  money,  or  send  in  his  bill  speedily :  otherwise  the  results  may  be 
-most  embarrassing  and  degrading.  The  law  is  bound  to  protect  parties 
-from  such  consequences.  That  remark  indeed  applies  most  strongly  to  the 
^circumstances  of  the  case  of  Crippt  v.  Hills.  We  can,  however,  only  look 
•to  the  rule  of  law ;  that  has  been  most  clearly  laid  down ;  and  it  is  im- 
portant that  it  should  be  strictly  adhered  to. 

Coleridge,  J. (a)  I  am  of  the  same  opinion.  It  is  a  most  important 
-inquiry,  how  far  the  question  is  for  the  court  and  how  far  for  the  jury.  In 
some  cases  the  question  must  be  for  the  judge.  Suppose  the  son  of  the 
richest  man  in  the  kingdom  to  have  been  supplied  with  diamonds  and 
racehorses,  the  judge  ought  to  tell  the  jury  that  such  articles  cannot  possi- 
bly be  necessaries.  In  Wiarian  v.  Mackenaie  the  fact  of  the  defendant's 
illness  was  proved  in  order  to  explain  the  supply  of  some  of  the  articles. 
In  such  a  case,  the  question  is  a  mixed  one  of  law  and  fact,  and  must  go, 
^g-«,     with  proper  •directions,  to  the  jury.     Without  any  explanation, 

^  the  court  will  decide  the  question.  As  to  what  is  the  meaning  of 
the  word  <<  necessaries,"  we  have  my  brother  Pabke's  admirable  judg- 
ement ;  to  which  I  will  make  only  one  addition,  suggested  by  the  argu- 
•ment  ui^ed  at  the  bar.  It  is  said  that  we  are  to  look  at  the  circumstances 
of  each  defendant.  True :  we  must  do  so.  But  the  articles  supplied 
-must  be  necessaries,  and  not  merely  comforts  or  conveniences.    Then  W0 

(a)  Patteson,  J.,  was  atesnt 


5  Adolfhus  &  Ellis,  N.  S.  .613 

lluill  arrive  at  the  principle  acted  on  in  Brooker  v.  ScoU^  1 1  M.  &  W.  67, 
^ere  the  court  decided  that  it  could  not  be  necessary  for  an  under- 
graduate to  have  dinners  at  his  own  lodgings,  unless  under  circumstances 
furnishing  an  explanation.  It  cannot  otherwise  be  necessary,  though  pos* 
aibly  convenient  or  proper.  This  rule  imposes  no  hardship  on  tradesmen. 
If  they  do  not  intend  to  pander  to  extravagance,  let  them  not  give  credit 
In  one  of  these  cases,  the  bill  was  allowed  to  run  on  for  two  years  and  a 
half.  That  could  have  been  done,  only,  lest,  if  the  bill  were  sent  in 
earlier,  the  supply  of  such  articles  might  be  stopped.  Tradesmen  must 
understand  that,  if  they  choose  so  to  act,  they  are  trusting  only  to  what 
they  call  the  honour  of  the  parties  supplied. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  In  the  case  tried  before  me, 
Wharton  v.  Mackenzie^  the  defendant  was  the  son  of  a  gentleman  of  rank 
and  station :  it  was  urged  that  the  case  ought  to  be  considered  with  refer* 
ence  to  his  position  in  society;  and  it  was  shown  that  he  associated  with 
persons  of  rank  equal  to  his  own.  I  think  I  did  not  sufficiently  explain 
the  terms  used  in  the  ^replication ;  I  should  have  pointed  out  that  fc-iA 
they  ought  to  be  construed  here  with  reference  to  a  person  in  ^ 
itatu  pupUlari  at  college,  supplied  from  the  college  with  what  is  generally 
necessary.  For,  if  the  defendant's  position  in  society  calls  upon  him  to 
entertain  his  friends,  that  can  be  only  when  he  has  money  to  defray  the 
expense  of  so  doing.  The  articles  of  which  this  bill  is  composed  cannot 
be  necessaries  if  they  cannot  be  supplied  without  giving  credit. 

In  Wiarton  v.  Madcemie^  rule  absolute,  without  payment  of  costs. 
In  Cripps  v.  HUlSj  rule  absolute,  on  payment  of  costs. 


The  QUEEN  on  the  Prosecution  of  HARRIS  v.  SMITH,  CIerk.(a) 

Handamas  to  a  vicar  to  restore  T.  H.  to  the  office  of  parish  clerk.  Return,  that  T.  H. 
bad  on  several  specified  occasions  miscondacted  himself  by  designedly  irreverent 
and  ridiculous  behaviour  in  his  performance  of  his  duty;  by  appearing  in  church 
drunk,  so  as  to  be  incapable  of  performing  it ;  and  by  indecently  disturbing  the  con- 
gregation daring  the  administration  of  the  sacrament  The  retarn  stated  that  the 
alleged  acts  were  done  in  the  view  and  presence  of  the  defendant,  and  aAer  repeated 
reproof,  whereupon  the  defendant  removed  him  from  his  office  of  clerk.  Plea, 
stating  that  T.  H.  had  not  been  summoned  to  answer  for  his  conduct  before  hia 
removal. 

Beidy  that  the  return  was  bad  for  not  showing  such  summons. 

• 

Mandamus  to  restore  Thomas  Harris  to  the  office  of  parish  clerk  and 
sexton. 

The  writ  recited  that  defendant  was  vicar  af  the  parish  of  St.  Faith, 
Oyerbi.ry,  in  Worcestershire;  that  Harris  had  been  duly  admitted  to 
the  office  of  clerk  and  sexton  of  the  parish;  and  that  defendant  had 

(a)  Reported  by  Edward  Smirke,  Esq. 
TOL.  T.  46  2  H 


614  Reg.  v.  Smith.  H.  V.  1844. 

improperly  and  without  reasonable  cause  removed  him  from  the  said 
office. 

^^^  ^1  '^^  return  to  the  writ  stated  that  the  defendant  bad  *beeii 
.  ^  duly  presented  to  and  inducted  into  the  vicarage  of  St  Faith^ 
Overbury,  in  the  county  of  Worcester;  that,  from  time  whereof,  &c.,  there 
Had  been  and  of  right  ought  to  be  a  clerk  of  the  said  parish,  which  clerk 
for  the  time  being,  from  time  whereof,  &c.,  of  right  held  the  office  of 
sexton  of  the  said  parish;  that,  during  all  the  time  aforesaid,  it  of  right 
belonged  and  appertained  to  such  vicar  for  lawful  cause  in  that  behalf 
from  time  to  time  to  remove  from  the  said  office  of  clerk  and  sexton  the 
person  who  for  the  time  being  might  fill  the  same,  and  from  time  to  time 
to  appoint  and  admit  to  the  said  office,  upon  any  vacancy  legally  arising 
therein,  a  discreet  and  proper  person  in  that  behalf.  And  that,  at  the 
time  when  defendant  became  vicar,  and  thence  until,  &c.,  the  prosecutojc 
Harris  was  the  acting  clerk  of  the  parish,  but  not  duly  registered  as  such; 
and,  by  reason  of  his  being  such  clerk,  held  and  filled  the  office  of  sexton^ 
and  so  was  acting  clerk  and  sexton  of  the  said  parish ;  and  that  it  was  the 
duty  of  the  said  Harris,  as  such  clerk,  &c.,  to  say  and  pronounce  in  a  de« 
cent,  becoming  and  reverent  manner  the  matters  and  responses  which, 
according  to  the  Rubric,  are  appointed  to  be  said  in  churches  by  the  peo-* 
pie  during  the  celebration  of  divine  service  in  the  church,  according  to 
the  Book  of  Common  Prayer.  That,  on  divers  days  whilst  defendant  was 
such  vicar  and  Harris  such  clerk  and  sexton,  viz.  on  30ih  November, 

1841,  that  day  being  St.  Andrew^s  day,  and  on  Christmas  day,  1841,  and 
on  divers  other  days,  each  of  them  being  the  Lord's  day,  to  wit  14th 
August,  1842,  21st  August,  1842,  25th  September,  1842,  and  2d  October, 

1842,  and  upon  every  Lord^s  day  which  fell  between  2d  October,  1842, 
and  the  day  when  the  said  T.  Harris  was  removed,  and  on  Ash  Wednes> 
*fi1fi1      ^^^*  ^^  ^^^  ^^^  February,  1842,  the  *divine  service  contained  in 

-'  the  Book  of  Common  Prayer  of  the  Church  of  England,  as  and 
for  and  being  the  service  of  the  Church  of  EIngland  appointed  to  be  cele- 
brated in  churches  on  those  days  respectively,  was  celebrated  in  the  parish 
church  according  to  the  Rubric  in  that  behalf,  and  according  to  tbe  cus- 
tom and  order  of  the  Church  of  England.  l*hat,  on  divers  of  the  said 
days,  to  wit  on,  &c.,  the  said  T.  Harris,  in  the  course  of  the  celebration 
of  the  said  services,  on  the  said  days,  in  the  presence  and  hearing  of  the 
defendant,  did  designedly  and  of  purpose  say  and  pronounce  the  matters 
and  responses,  which  it  was  his  duty  to  say  and  pronounce  in  the  course 
of  the  said  services,  in  an  indecent,  unbecoming  and  irreverent  tone  and 
manner,  thereby  wickedly  and  irreverently  intending  to  move,  and  whereby 
he  then  did  move,  divers  persons  then  present  in  the  said  church,  and  of 
the  congregation  thereof,  during  the  celebration  of  the  said  services,  to 
irreverent  laughter  in  the  said  church  during  the  said  services,  and  whereby 
divers  other  persons  then  of  the  said  congregation  were  greatly  distressed 
and  annoyed,  and  the  defendant  himself  made  ill  and  obstructed  in  the 
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performance  of  his  duties.  Whereupon  afterwards,  to  wit  on  each  of 
said  last  mentioned  days  and  times,  the  defendant  reproved  the  said  T. 
Harris,  and  on  each  of  those  days  requested  him  not  to  repeat  his  aforesaid 
conduct  in  the  course  of  the  celebration  of  divine  service  in  future.  That 
die  said  Thomas  Harris  did  nevertheless,  on  certain  other  of  the  said  days 
on  which  the  said  services  were  celebrated,  to  wit  on,  &c.,  being  after  the 
said  T.  Harris  had  been  so  guilty  of  the  said  conduct,  and  after  he  had 
been  so  reproved,  in  the  presence  and  hearing  of  defendant,  with  a  wicked 
mind  and  designedly  and  of  purpose,  again  say  and  pronounce  the  matters 
*and  responses  which  it  was  his  duty  to  say  and  pronounce  in  the  r^i>^f 
course  of  the  celebration  of  the  said  services  on  each  of  the  last  *- 
mentioned  days,  in  an  indecent,  unbecoming  and  irreverent  tone  and 
manner,  thereby  wickedly  and  irreverently  intending  to  move,  and  whereby 
he  then  did  again  move,  divers  persons  then  present  in  the  said  church, 
and  of  the  congregation  thereof,  &c.,  (as  before.)  That,  on  certain  other 
of  the  said  days  on  which  the  said  services  were  celebrated  in  the  said 
church,  to  wit  on,  &c.,  and  on  Christmas  day,  1841,  the  said  Thomas 
Harris  was,  during  the  celebration  of  the  said  services,  in  the  sight,  pre* 
sence  and  hearing  of  the  defendant,  drunk  and  intoxicated,  and  affected 
by  and  with  intoxicating  drinks  and  liquors,  and  on  each  of  the  last  men* 
tioned  days  was,  by  reason  thereof,  and  in  the  presence  and  hearing  of 
the  defendant,  unable  to  say  and  pronounce  the  matters  and  responses,  so 
to  be  said  by  him  as  such  clerk,  in  a  decent,  becoming  or  reverent  roan* 
ner,  and  did  not  say  or  pronounce  the  same  or  any  of  them  in  a  decent  or 
becoming  manner,  but,  on  each  of  the  said  last  mentioned  days,  and  in 
the  presence  and  hearing  of  defendant,  said  and  pronounced  the  same  in 
an  unbecoming,  indecent,  ludicrous  and  ridiculous  manner,  and  thereby 
made  it  known  and  apparent  to  all  the  congregation  then  in  the  said 
church,  and  present  at  the  said  services,  that  he  was  drunk  and  intoxicated : 
and  thereby  on  each  of  those  days  the  said  Thomas  Harris  moved  divers 
of  the  said  congregation  to  irreverent  laughter  in  the  church.  (The  return 
then  stated  another  ins:ance  of  a  repetition  of  the  offence  after  reproof.) 
That  on  another  day,  to  wit  on,  &c.,  defendant  prepared  to  administer  in 
the  said  parish  church  the  sacrament  to  divers  members  of  the  church ; 
and  that  on  *that  day  the  said  T.  Harris,  well  knowing  that  de*  r«^io 
fendant  was  then  about  to  administer  the  said  sacrament,  pre*  '- 
sented  himself  at,  and  made  a  noise  and  disturbance  at,  the  communion 
table  of  the  said  church  at  which  defendant  was  about  to  administer  the 
said  sacrament ;  whereupon  defendant  then  asked  htm  if  he  intended  to 
partake  of  the  said  sacrament ;  whereupon  the  said  T.  Harris  then,  in  the 
church  and  in  the  presence  and  hearing  of  defendant,  said  he  did  not  in- 
tend to  partake  of  the  said  sacrament ;  and  thereupon  defendant  then  re* 
quested  him  to  leave  the  said  communion  table,  and  to  cease  from  making 
such  noise  and  disturbance,  and  to  depart  to  a  convenient  distance  from 
the  fcaid  communion  table,  so  that  he  might  not  obstruct  the  due  and  pro* 
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per  admioistration  of  the  said  sacrament  to  such  as  were  willing  to  be 
partakers  thereof;  but  the  said  T.  Harris  then  refused  to  depart  from  the 
said  table,  and  there  continued  to  make  such  noise  and  disturbance  as 
aforesaid  for  the  space,  to  wit,  of  half  an  hour,  and  then  remained  so  near 
to  the  said  table  and  in  such  a  position  in  relation  thereto  and  to  the  per- 
sons then  willing  to  partake  of  the  said  sacrament,  for  the  space,  to  wit, 
of  half  an  hour,  whereby  the  said  T.  Harris  then  did  intend  to  obstruct, 
and  whereby  the  said  T.  Harris  then  and  in  the  presence  and  hearing  of 
defendant,  in  the  said  church  and  at  the  said  communion  table,  did  ob- 
struct, the  due  and  proper  administration  by  defendant  of  the  said  sacra- 
ment. And  thereupon,  after  the  said  several  premises  and  for  and  because 
of  the  misconduct  of  the  said  Thomas  Harris  as  such  clerk  and  sexton  as 
aforesaid  as  above  set  forth,  and  before  the  issuing  of  the  writ,  to  wit  on, 
&c.,  defendant  did,  in  due  form  of  law,  remoire  the  said  T.  Harris  from 
*fil91  ^^^  office  of  clerk  and  sexton,  as  it  was  ^lawful  for  him  to  do  for 
^  the  cause  aforesaid.  And,  after  the  said  removal  of  the  said  T. 
Harris  and  before  the  issing  of  the  said  writ,  to  wit  on,  &c.,  the  said  office 
then  being  lawfully  vacant  by  the  said  removal  of  Harris,  defendant  nomi- 
nated, appointed  and  admitted  one  William  Darke,  being  a  discreet  and 
proper  person,  to  be  the  clerk  and  sexton  of  the  said  parish  in  lieu  and 
instead  of  the  said  T.  Harris ;  which  said  W.  Darke  thereupon  then  be- 
came and  was,  and  thence  continually  hitherto  has  been,  and  still  is,  the 
lawful  clerk  and  sexton  of  the  said  parish. 

To  this  return  the  prosecutor  pleaded :  1.  Admitting  the  facts  in  the 
introductory  part  of  the  return,  that  defendant  did  of  his  own  wrong,  and 
and  without  the  causes  in  the  residue  of  the  return,  &c.  Issue  thereon. 
2.  That  prosecutor  was  not  before  his  removal  summoned  by  defendant, 
or  any  other  person  on  his  behalf,  to  answer  or  explain  the  charges  and 
causes  of  dismissal  in  the  return  alleged,  or  any  or  either  of  them,  or  his 
conduct  in  respect  of  the  same.  Verification.  Demurrer  to  the  second 
plea ;  joinder. 

The  demurrer  was  argued  (last  term,a)  by  Kelly  for  the  defendant,  and 
J.  W.  Smith  for  the  prosecutor.  Besides  the  cases  cited  in  the  judgment, 
the  following  were  referred  to:  Bagg*$  Case^  11  Rep.  93  b;  Rex  v. 
Davies^  9  Dowl.  &  Ry.  234 ;  Painter  v.  The  Liverpool  Gas  Company^  3 
A.  &  £.  433 ;  Burton  v.  Henson^  10  M.  &  W.  105,  and  Regina  v.  Lang 
ley^  in  Easter  term,  1842,  not  reported.(&)  It  was  admitted,  on  the 
*fi201  *^rgument,  that  the  dismissal  without  summons  would  have  been 
^     irregular,  if  the  misconduct  had  not  occurred  in  the  presence  of  the 

(a)  January  34th.  Before  Lord  Den  man,  C.  J.,  Patteson,  Coleridge,  and  WighV 
man,  Js. 

(b)  May  5th,  1843.  In  that  case  a  mandamus  was  moved  for  to  restore  a  parish  clerki 
dismissed,  as  was  said,  without  having  been  summoned  to  answer  charges  against  hiiBi 
though  it  appeared  that  he  had  been  seen  to  read  the  requisition  for  a  meeting  at  wbicb 
bis  conduct  was  to  be  taken  into  consideration.  The  court,  on  the  several  allegatiooA 
as  to  notice  and  other  facts  of  the  case,  made  the  rule  absolute,  in  order  Jiat  the  quM 
lions  might  be  tried  on  a  rcuim. 
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Ticar.    A  furdier  report  of  the  arguments  is  unnecessary,  the  substance 
of  them  being  stated  in  the  judgment.  Cwr.  adv.  vuU. 

Lord  Denbcan,  C.  J.,  now  delivered  the  judgment  of  the  court. 

To  a  mandamus  to  restore  prosecutor  to  the  office  of  parish  clerk,  dc« 
fendant,  the  vicar,  returned,  &c.,  (his  lordship  here  stated  the  acts  of  mis* 
conduct  alleged  in  the  return :)  all  which  acts  the  defendant  alleys  to 
have  been  committed  in  his  own  view,  whereupon  defendant  did,  <<  in 
due  form  of  law,  remove,'*  him  from  his  said  office.  To  this  return  the 
prosecutor  pleaded.  1.  That  the  defendant  of  his  own  wrong,  and 
without  the  cause  alleged,  removed  him.  2.  That  defendant  did  not,  be- 
fore removing  prosecutor,  summon  him  to  answer  and  explain  the  charges 
made  against  him.  There  was  a  demurrer  to  the  second  plea :  but  the 
argument  turned  at  length  on  the  validity  of  the  return ;  the  question 
being,  whether  the  vicar  could  lawfully  remove  the  clerk,  under  the  cir- 
cumstances of  the  case,  without  afibrding  him  an  opportunity  of  making 
his  defence.  For  the  vicar  it  was  contended  that,  as  he  acted  on  his 
own  view  of  the  prosecutor's  misconduct,  any  kind  of  process  for  ena« 
bling  him  to  disprove  or  explain  it  must  be  superfluous ;  that  the  law  in« 
vests  the  minister  with  *the  functions  of  accuser,  witness  and  judge,  r*/*9i 
obliging  him  to  a  constant  supervision  and  control  over  his  inferior  '' 
officer,  and  to  the  exercbe  of  his  power  of  removing  him  for  indecent  conduct 
publicly  exhibited  in  the  minister's  presence.  The  necessity  of  acting 
on  his  own  impression  in  such  a  case  was  exemplified  by  punishment 
summarily  inflicted  by  courts  of  justice  for  contempts  there  committed, 
and  by  convictions  on  the  view  by  magistrates  under  the  Highway  acts. 

We  believe,  however,  that  the  practice  in  the  former  of  these  supposed 
cases  is  for  the  court  to  £all  on  a  party  charged  with  contempt  for  his  de- 
fence, and  give  the  opportunity  of  denying  or  explaining  it  before  any 
punishment  is  awarded.  There  may  be  an  exception  in  the  case  of  actual 
drunkenness,  which  misconduct  disables  the  party,  not  only  from  govern- 
ing himself  with  propriety,  but  also  from  entering  on  any  vindication. 
To  call  on  a  drunken  man  to  address  the  court  would  be  useless  and  in- 
jurious to  himself,  while  it  prolonged  and  aggravated  the  insult  which 
his  coadition  had  already  ofl*ered  to  it :  and  no  adequate  security  exists 
against  a  repetition  of  the  insult,  but  imprisonment.  We  apprehend,  also, 
that  a  magistrate  empowered  to  convict  upon  the  view  ought  first  to  call 
on  the  ofiender.  However  rapid  the  proceeding,  there  must  be  time  for 
stating  the  charge  and  receiving  an  answer.  The  driver  seen  riding  in 
bis  wagon  is  prim&  facie  a  fit  object  for  punishment:  but  if  he  showed 
that  he  had  been  compelled  to  do  so  by  a  sudden  fit  of  illness,  or  by  some 
accident  which  prevented  him  from  walking,  he  would  avoid  the  penalty. 

If  it  were  otherwise  in  these  cases,  still  we  should  think  that  sentence 
of  removal  from  a  freehold  office  ought  to  be  preceded  by  some  mode  of 
inquiry,  in  *which  the  accused  should  have  the  opportunity  of  r*goo 
bearing  a  part.    In  the  argument  extreme  cases  were  supposed,     '- 
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vbich  might  require  an  instantaneous  proceeding.  Bat  eren  in  those 
cases  the  only  thing  made  necessary  is  the  immediate  remoTal  of  the 
person  from  the  church  where  he  creates  the  disturbance ;  and,  in  the 
▼ery  worst  that  can  be  imagined,  it  is  not  difficult  to  conceive  circum- 
stances  that  would  prove  the  absence  of  eril  intention  and  even  of  gross 
negligence.  If  required  to  explain  his  behaviour,  the  culprit  might  have 
convinced  the  vicar  that  what  appeared  highly  incorrect  ou^t  not  to 
incur  severe  censure,  much  less  expulsion  from  his  office. 

That  important  general  principle  which  was  so  strenuously  asserted  by 
Lord  Kenyon  in  Rex  v.  Gaskiny  8  T.  R.  209,  (here  his  lordship  read  the 
words  of  the  judgment  in  that  case,)  has  been  often  held  sound,  and 
never  questioned.  It  was  acted  on  in  Doe  dem.  Earl  Thanet  v.  GqT' 
ihamj  1  Bing.  357,  in  Rex  v.  JVeofe,  in  Ekister  term,  1835,(a)  in  Rex  v. 
Vicar  of  St.  JameSj  Coldietier,(b)  (7th  November  in  the  same  year,)  in 
^f.noi  ^^^  '^^^  ^^^  ^^  ^^  ^'  Governors  ^of  DarUngton  Schoolj{c)  and 
^  in  many  others  not  reported.  We  do  not  think  its  application  is 
excluded  because  the  charge  rests  on  the  minister's  personal  observation ; 
inasmuch  as  that  is  not  inconsistent  with  the  disproof  of  criminal  motives  and 
intentions,  with  the  mitigation  to  which  other  facts  might  possibly  entitle  the 
accused,  or  with  condonation  of  theoffisnce.  This  principle  appears  to  us 
valuable  to  the  judge,  whom  it  tends  to  secure  against  yielding  too  hastily  to 
bb  own  first  impressions ;  while  we  think  it  indispensable,  for  the  sake  of  the 
party  charged,  in  all  cases,  to  the  due  execution  of  every  judicial  power. 

Anoiher  ground  was  suggested  for  refusing  a  peremptory  mandamus  in 
the  present  case, — ^that  the  prosecutor  upon  his  own  showing  ought  to  be 
removed  from  his  office.  The  language  of  Lord  Kenyok  in  Rex  v. 
Gaskin^  8  T  R.  209,  admits  this  principle,  and  reconciles  that  decision  to 
it  there  by  some  former  cases.  To  the  same  effect  later  authorities  may 
also  be  found,  especially  in  Rex  v.  Griffiths^  5  B.  &  Aid.  731.  But  here 
the  prosecutor,  by  pleading  that  he  was  not  summoned,  admits  himself  to 

(o)  See  4  N.  d&  M.  868.  May  11th,  1886.  In  this  case,  Sir  W.  W.  Follett  aDd  W.  E 
Watson  showed  cause  against,  and  Maule  supported  a  rule  for  a  mandamus  coromaod- 
ing  an  incumbent  to  restore  a  parish  clerk  whom  he  had  removed  for  alleged  intoxica* 
lion.  The  clerk  had  been  summoned  to  attend  the  investigation  of  the  case  Iftfore  the 
incumbent,  but  had  refused;  upon  which  the  incumbent  examined  witnesses,  and  thea 
removed  him.  It  was  contended  that  the  affidavits  did  not  show  misconduct  warrantiog 
the  removal.  Lord  Denman,  G.  J.,  Littledale,  and  Patteson,  Js.,  were  of  opinion  that,  the 
affidavits  did  not ;  Coleridge,  J.,  that  they  did  show  misconduct  with  sufficient  preciseness: 
and  the  court  ordered  the  mandamus  lo  issue,  in  order  that  a  return  might  be  made. 

(fi)  In  this  case  Sir  W.  W.  FolleU  showed  cause  against,  and  Thesiger  supported,  a 
rule  for  a  mandamus  calling  on  a  rector  to  restore  a  parish  clerk  whom  he  had  It* 
moved.  The  affidavits  in  opposition  to  the  rule  alleged  misconduct  in  the  receipt  of 
money.  The  court  (Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js.,}  said 
Uiat  it  was  not  shown  that  the  clerk  had  had  proper  notice  of  the  charge;  that  an  al* 
leged  admission,  which  was  relied  upon,  was  not  such  as  to  show  misconduct:  and  that* 
«t  all  events,  a  mandamus  ought  to  issue,  in  order  that  the  facts  might  be  inquired  int^ 

(«)  See  post,  Michaelmas  Vacation,  1844,  the  judgment  of  the  court  of  Excheqtwr 
Chamber,  affirming  the  judgment  of  this  court  in  Hilary  Vacation,  1848. 
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be  guilty  of  the  conduct  imputed  for  the  purpose  of  that  plea  only :  and, 
as  he  takes  issue  upon  it  in  the  odier  plea,  we  cannot  say  that  the  whok 
record  proves  *8uch  admission.    We  must,  therefore,  form  our     r»cnA 
opinion  on  the  return;  which,  for  the  reason  given,  we  think     ■- 
cannot  be  supported.  Judgment  for  the  crown.(a) 

(a)  Error  wat  broaght  on  the  judgment:  bat  the  case  was  compromised. 


EVANS  V.  HARLOW. 

Declaration  in  ease  for  a  libel  stated  that  plaintiff,  before  and  at  the  time  of  the  com* 
mittiog,  dec.,  carried  on  the  business  of  an  engineer,  and  was  the  inventor  and  regi»> 
tcred  proprietor  (nnder  stat.  2  dc  3  Vict.  c.  17)  of  an  original  design  for  makfng 
impressions  on  articles  manufactured  in  metal,  and  sold  divers  articles  on  which  the 
design  was  used.  That  plaintiff,  before  and  at  the  time,  dbc,  had  sold,  and  had  oa 
sale  in  the  way  of  his  said  trade,  articles  and  goods  called  **  Self-acting  tallow  syphons 
or  Inhricaiors."  And  that  defendant  published  a  libel  of  and  concerning  plaintiff, 
and  of  and  concerning  him  in  his  said  trade,  and  of  and  concerning  the  said  design, 
and  plaintiff  as  the  inventor,  dbc,  thereof  and  manufacturer  of  the  articles  with  the 
said  design  thereon,  and  of  and  concerning  the  said  goods  which  he  had  so  sold  and 
had  on  sale,  and  plaintiff  as  the  seller,  as  follows,  viz. 

'This  is  to  cantion  parties  employing  sieam  power  from  a  person"  (meaning  the  plain- 
tiff) ** offering  what  he  calls  self-acting  tallow  syphons  or  lubricators"  (meaning  ihe 
said  design,  and  meaning  the  said  goods  and  articles  which  the  plaintiff  had  so  sold 
and  had  on  sale  as  aforesaid,)  **  stating  that  he  is  the  sole  inventor,  manufacturer  and 
patentee,  thereby  monopolizing  high  prices  at  the  expense  of  the  public.  R.  Har- 
low," (meaning  the  defendant,)  **  brass-founder,  Stockport,  takes  this  opportunity  of 
saying  that  such  a  patent  does  not  exist,  and  that  he  has  to  offer  an  improved  lubri- 
eator,"  dec.  "Those  who  have  already  adopted  the  lubricators,"  (meaning,  dicct 
same  innuendo  as  before,)  *'against  which  R.  H.  would  caution,  will  find  that  tba 
fallow  is  wasted  instead  of  being  effectually  employed  as  professed." 

There  was  no  direct  averment  connecting  the  tallow  syphon  with  the  registered  design 
mentioned  in  the  first  part  of  the  inducement.    No  special  damage  was  alleged. 

Held,  that  the  words  were  not  a  libel  on  the  plaintiff  either  generally,  or  in  the  way  of 
his  trade,  but  were  only  a  reflection  upon  the  goods  sold  by  him,  which  was  not 
actionable  without  special  damage. 

Case,  for  a  libel.  The  declaration  stated  that,  ivhereas,  before  and  at 
the  time  of  the  committing,  &c.,  plaintiflfwas,  and  still  is,  an  engineer  and 
millwright,  and  the  trade  and  business  of  an  engineer  and  millwright  ex* 
ercised  and  carried  on  with  credit  and  reputation,  and  thereby  acquired 
divers  great  gains,  and  also  was  and  still  is  the  sole  inventor,  author  and 
proprietor  of  a  new  and  original  design  for  modelling  or  casting,  or  mak* 
ing  impressions  on,  articles  of  manufacture  of  metals  or  mixed  metalsi 
which  said  design  had  *never  been  published  before  the  registrar  r«goR 
tion  thereof  as  hereinafter  mentioned ;  and  the  plaintiflT,  so  being     '- 


gttch  inventor,  author  and  proprietor,  before  the  publication  of  the 
design,  and  before  the  committing  of  the  said  grievances,  and  after  the 
Ist  day  of  July,  a.  d.  1839,  to  wit  on,  &c.,  duly  registered  the  said  design, 
and  himself,  the  plaintiiT,  as  the  proprietor  of  the  same,  with  Federick 
Bcckford  Long,  then  being  the  registrar  of  designs  for  articles  of  mamh 
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facture,  according  to  the  form  of  the  statute  in  such  case  made,  (2  &  3 
Vict.  c.  17,)  and  the  said  design  was  then  duly  numbered  in  the  register 
according  to  the  said  statute  (to  wit)  numbered  1402 :  and  the  plaintiff, 
after  and  from  the  time  of  such  registration  until  the  committing  of  the 
said  grievances,  and  from  thence  hitherto,  published  the  said  design,  and 
published,  manufactured  and  sold  divers  articles  of  manuiacture  on  which 
the  said  design  was  used,  and  thereby  obtained  and  acquired  great  credit, 
reputation  and  profit;  and  every  article  of  manufacture,  so  published  by 
him  the  plaintiff,  had  thereon  the  name  of  the  plaintiff,  being  the  first 
registered  proprietor  as  aforesaid,  and  the  number  of  the  design  in  the 
register  as  aforesaid,  and  the  date  of  the  registration  thereof:  and  whereas, 
before  and  at  the  time  of  the  committing,  &c.,  the  plaintiff  had  sold,  and 
had  on  sale,  in  the  way  of  his  said  trade  and  business,  divers  large  quantities 
of  articles  and  goods  called  self-acting  tallow  syphons  or  lubricators^  and 
thereby  honestly  acquired  divers  great  gains:  yet  defendant,  well  knowing 
the  premises,  but  contriving  to  injure  plaintiff,  afterwards  and  within  three 
years  from  the  registration  of  the  said  design,  to  wit  on,  &c.,  falsely 
•fi9f>l  *^^^  maliciously  composed  and  published,  and  caused  to  be  pub- 
^  lished,  in  a  certain  public  newspaper,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  the  way  of  his  said  trade  and 
business,  and  of  and  concerning  the  said  design  and  the  plaintiff  as  the 
inventor  and  proprietor  thereof  and  manufacturer  of  the  articles  with  the 
said  design  thereon,  and  of  and  concerning  the  said  articles  and  goods 
which  the  plaintiff  had  so  sold  and  had  on  sale  as  aforesaid,  and  the  plain- 
tiff as  the  seller  thereof,  a  false,  scandalous,  malicious  and  defamatory 
libel,  containing  amongst  other  things  the  false,  &c.,  and  libellous  matter 
following,  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in 
the  way  of  his  said  trade  and  business,  and  of  and  concerning  the  said 
design  and  the  plaintiff  as  the  inventor  and  proprietor  thereof  and  manu- 
facturer of  the  articles  with  the  said  design  thereon,  and  of  and  concerning 
the  said  goods  and  ariicles  which  the  plaintiff  had  so  sold  and  had  on  sale 
as  aforesaid,  and  the  plaintiff  as  the  seller  thereof  (that  is  to  say :) 

<*  This  is  to  caution  parties  employing  steam  power  from  a  person"  (mean- 
ing the  plaintiff)  <<  offering  what  he"  (meaning  the  plaintiff)  <<  calls  self" 
acting  tallow  syphons  or  lubricators^^  (meaning  the  said  design,  and  mean- 
ing the  said  goods  and  articles  which  the  plaintiff  had  so  sold  and  had  on 
sale  as  aforesaid,)  «  stating  that  he"  (meaning  the  plaintiff)  «<  is  the  sole 
inventor,  manufacturer  and  patentee,  thereby  monopolizing  high  prices  at 
the  expense  of  the  public.  Robert  Harlow,"  (meaning  himself  the  defend- 
ant,) (( brass*founder,  Stockport,  takes  this  opportunity  of  saying  that  such 
a  patent  does  not  exist,  and  that  he"  (meaning  the  defendant)  «( has  to 
^6271  ^^^'  ^^  improved  lubricator,  which  dispenses  with  the  ^necessity 
^  of  using  more  than  one  to  a  steam  engine,  thereby  constituting  a 
saving  of  50  per  cent,  over  every  other  kind  yet  offered  to  the  public 
Those  who  have  already  adopted  the  lubricators"  (meaning  the  said  de* 
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mgn  of  the  plaintiff,  and  meaning  the  goods  and  articles  which  the  plain- 
tiff has  so  sold  and  had  on  sale  as  aforesaid,)  «>  against  which  R.  H." 
(meaning  himself  the  defendant)  <<  would  caution,  will  find  that  the  tallow 
is  wasted  instead  of  being  effectually  employed  as  professed." 

By  means  of  which  premises  the  plaintiff  was  greatly  injured  in  his  credit, 
reputation  and  circumstances,  and  was  prevented  from  selling  dirers  articles 
made  according  to  the  said  design,  and  also  divers  of  the  said  other  articles 
and  goods,  which  he  might  and  otherwise  would  have  sold,  and  was  there* 
by  prevented  from  acquiring  divers  great  gains  which  he  might  and  othei^ 
wise  would  have  acquired,  and  was  and  is  greatly  injured  in  the  way  of 
his  said  trade  and  business  and  otherwise.  To  the  plaintiff's  damage,  of  &c. 

General  demurrer,  and  joinder.  The  ground  stated  in  the  margin  of 
the  demurrer  was,  "that  there  is  nothing  in  the  alleged  libel  which  is 
actionable." 

R,  V.  BichardSy  for  the  plaintiff,  was  called  upon  by  the  court.  This  is 
a  libel  on  the  plaintiff  in  respect  of  his  trade,  and  by  which  he  was  pre- 
vented from  selling  his  goods.  It  charges  him  with  monopolizing  high 
prices  at  the  expense  of  the  public,  by  stating  a  falsehood.  Language  not 
stronger  than  this  was  held  actionable  in  Harman  v.  Detany^  2  Stra.  898, 
the  court  saying  •that  "the  law  has  always  been  very  tender  of  rt/^oo 
the  reputation  of  tradesmen,  and  therefore  words  spoken  of  them  '* 
in  the  way  of  their  trade  will  bear  an  action,  that  will  not  be  actionable  in 
the  case  of  another  person."  So  in  Jo7^es  v.  LUtler^  7  M.  &  W.  423,  words 
spoken  of  a  tradesman,  though  not  with  a  direct  reference  to  his  business, 
were  held  actionable  without  special  damage,  because  the  jury  found  them 
to  have  been  in  fact  spoken  of  him  in  his  trade,  and,  even  if  not  so  spoken, 
they  would  necessarily  tend  to  injure  him  in  it.  And  in  Ingram  v.  Lau}* 
^on,  6  New  Ca.  212,  a  libellous  statement  as  to  the  condition  of  plaintiff's 
ship,  being  held  to  reflect  not  only  on  the  ship  but  on  the  plaintiff  in  his 
business  of  a  ship  owner,  was  deemed  actionable  without  special  damage. 
Here  special  damage  is  averred,  namely,  that  the  plaintiff  was  prevented 
from  selling  divers  articles  made  according  to  his  patent  design,  and  other 
articles  and  goods,  before  specified,  which  he  had  on  sale.  In  complain- 
ing of  such  injury  with  respect  to  a  general  stock  of  goods,  a  plaintiff  can- 
not state  specifically  who  would  have  brought  any  particular  part  of  them ; 
to  this  extent  Hartley  v.  Herrings  8  T.  R.  130,  applies:  and^  if  so,  the 
statement  is  not  too  wide  for  an  averment  of  special  damage. 

Badeleyy  for  the  defendant,  was  then  desired  to  proceed.  The-publioa- 
tion  in  Harman  v.  Delaney^  2  Stra.  898,  was  a  libel  distinctly  reflecting  on 
the  tradesman  in  the  way  of  his  trade.  Here  the  language  is  more  general. 
It  does  not  appear  in  that  case  what  the  innuendoes  were*  Here  the  count 
shows  only  a  statement  disparaging  the  plaintiflPs  goods:  there  is  nothing 
to  connect  the  *plaintiff,  as  a  subject  of  libel,  with  the  goods  ;  and  r^gAo 
that  being  so,  the  action  does  not  lie  without  special  damage;     ^ 
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MaUuhy  y.  Soper.  3  New  Ca.  371.  The  inducement  mentions  a  deaigD 
of  which  the  plaintiff  is  the  registered  owner ;  but  the  goods  to  which  the 
libel  relates  are  not  connected  with  that  design  by  any  sufiicient  averment. 
The  words  complained  of,  as  they  appear  on  the  record,  are  substantially 
nothing  more  than  a  fair  criticism  on  articles  which  the  plaintiff  has  for 
sale.  Such  a  criticism  on  a  work  of  art  has  been  deemed  not  libellous; 
Thompson  v.  ShackeU^  Moo.  &  M.  187 :  and  the  principle  of  that  case 
applies  here.  [Patteson,  J.  The  substance  of  the  complaint  here  lies  in 
the  averment  as  to  the  plaintiff's  trade,  and  the  alleged  libellous  words 
cautioning  persons  not  to  employ  him.  The  rest  is  nonsense.]  The  words 
contain  nothing  in  which  the  court  can  clearly  see  a  tendency  to  slander  the 
plaintiff  in  his  trade.  Even  after  verdict  the  action  upon  them  would  not 
be  maintainable ;  Sweetapple  v.  JetHj  5  B.  &  Ad.  27 ;  Kelly  v.  Partington^  5 
B.  &  Ad.  645.(a)  If  it  is  meant  that  this  libel  charges  the  plaintiff  with  fraud 
in  his  trade,  that  meaning  should  have  been  pointed  out  by  proper  averments, 
the  words  themselves  not  necessarily  suggesting  it ;  Forbes  v.  Kingy  1  DowL 
P.  C.  672 ;  Aiigle  v.  Jllexander^  7  Bing.  119 ;  Goldstein  v.  Foss,  6  B.  &  C. 
154 ;  Goldstein  v.  Foss^  in  error,  4  Bing.  489.  Best,  C.  J.,  said  in  the  last 
case :  <^  The  words  do  not  naturally  import  that  the  plaintiff  is  a  swindler ;  and 
we  want  an  allegation  of  fact  to  prove  that  ihey  were  used  in  that  sense."  The 
mcor^i  same  may  be  said  of  the  supposed  imputation  of  fraud  here.  In  ^fact, 
^  the  defendant's  statement  is  merely  a  caution  by  one  tradesman 
against  goods  of  another  which  are  supposed  not  to  answer  their  purpose : 
and,  if  it  be  no  more  than  a  puff  by  one  of  two  rival  tradesmen,  reconn 
mending  his  own  articles  in  preference  to  those  of  the  other,  it  is  defen- 
sible on  account  of  the  interest  the  defendant  has  in  the  subject  matter,  on 
.the  principle  laid  down  in  Delany  v.Joties.  4  £sp.  N.  P.  C.  191. (i)  In 
such  a  case,  at  least,  the  intention  to  libel  the  plaintiff  ought  to  be  ^own 
by  very  clear  averments ;  StockUy  v.  Clement^  4  Bing.  162.  The  words 
« 1  hose  who  have  already  adopted  the  lubricators,  against  which  R.  H. 
woMld  caution,  will  find  that  the  tallow  is  wasted  instead  of  being  effect- 
ual'y  employed  as  professed,"  are  not,  indeed,  ambiguous ;  but,  if  libellous, 
the^^  only  reflect  upon  the  goods,  and  therefore  are  not  actionable,  accord* 
ing  to  the  principle  otMalachy  v.  Soper^  3  New  Ca.  371,  no  prejudice  to 
(he  sale,  or  other  special  damage,  being  alleged.  The  last  mentioned 
casr!  is  referred  to,  and  its  doctrine  not  disputed,  in  Ingram  v.  Lawson^ 
6  Hew  Ca.  212.  [Patteson,  J.  It  does  not  appear  by  the  declaration 
.that  the  tallow  syphons  were,  or  were  alleged  to  be,  of  the  plaintiff's 
ttiunufacture.] 

IL  V.  Richards,  contra.  The  whole  tendency  of  the  libel  is  to  reflect  on 
Uie  plaintiff  in  the  way  of  his  trade.  As  to  the  omission  of  an  averment 
IV^C  the  goods  were  of  the  plaintiff's  manufacture ;  assuming  that  they  wera 

(a)  8ee  Heame  v.  Stoweli,  IS  A.  &  E.  719. 
(6)  See  Lay  y.  Lawton,  4  A.  dt  E,  795»  798. 
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not  so,  the  libel  was  still  injurious  to  him  if  he  had  them  on  sale.  Th« 
innuendoes  refenring  to  the  design,  if  not  maintainable,  may  be  rejected, 
and  the  •count  still  held  good ;  Harvey  v.  French^  1  Cro.  &  M.  1 1 ;  -^  ^ 
S.  C,  2  Tyr.  585.  The  want  of  innuendoes  has  been  held  fatal  ■-  ^ 
where  the  expressions  used  in  the  libel  had  a  supposed  meaning  which  the 
court  could  not  judicially  understand  without  an  innuendo ;  as  <«  Man  Fri- 
day»"  in  Forbes  v.  Kingj  1  Dowl.  P.  C.  672.(a)  Here  the  court  can  in- 
terpret the  words  without  such  help.  It  cannot  be  lawful  to  say  of  a 
tradesman  that,  in  the  goods  which  he  sells,  material  <«  is  wasted  instead 
of  being  eflfectually  employed  as  professed."  This  is  a  direct  imputation 
of  deceit  in  the  trade. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  statement  complained 
of  does  not  amount  to  a  libel.  It  contains  no  real  imputation  upon  the 
plaintiff  of  fraud  or  misrepresentation.  There  are  indeed  words  intimating 
that  the  plaintiff  stated  himself  to  be  the  sole  inventor  and  patentee  of  the 
lubricators,  whereas  no  such  patent  existed  ;  but  it  does  not  appear  by  the 
record  that  the  plaintiff  had  or  claimed  to  have  any  patent  in  respect  of 
these.  The  gist  of  the  complaint  is,  the  defendant's  telling  the  world 
that  the  lubricators  sold  by  the  plaintiff  were  not  good  for  their  purpose, 
but  wasted  the  tallow.  A  tradesman  offering  goods  for  sale  exposes  him- 
self to  observations  of  this  kind ;  and  it  is  not  by  averring  them  to  be 
<<  false,  scandalous,  malicious  and  defamatory"  that  the  plaintiff  can  found 
a  charge  of  libel  upon  them.  To  decide  so  would  open  a  very  wide  door 
to  litigation,  and  might  expose  every  man  who  said  his  goods  were  better 
than  another's  to  the  risk  of  an  action.  There  is,  in  this  case,  a  caution 
given  by  the  defendant  against  the  plaintiff;  but  it  is  not  against  fraud  in 
him ;  it  is  simply  on  account  of  his  selling  defective  •goods.  Any  r*/;oA 
one  selling  the  same  articles  would  have  as  much  right  to  com-  *- 
plain  as  he  has.  The  imputation  is  only  on  the  goods,  and  is  not  ground 
for  an  action. 

Patteson,  J.  A  confusion  is  introduced  here  by  bringing  together 
things  which  have  no  connection.  The  inducement  states  that  the  plain«- 
tiff  was  the  inventor  and  registered  proprietor  of  an  original  design  for 
modelling  and  making  impressions  on  articles  of  manufacture  in  metals  or 
mixed  metals,  and  that  he  sold  articles  of  manufacture  on  which  the  de^ 
sign  was  used.  It  states  further  that  the  plaintiff  had  on  sale  in  the  way 
of  his  trade  self  acting  tallow  syphons  or  lubricators.  And  then  it  alleges 
that  the  defendant  published  a  libel  cautioning  parties  <<  from  a  person 
offering  what  he  calls  self  acting  tallow  syphons  or  lubricators,  stating 
that  he  is  the  sole  inventor,  manufacturer  and  patentee,  thereby  monopo- 
lizing high  prices,"  &c.,  whereas  <«  such  a  patent  does  not  exist ;"  and  it 
then  states,  as  the  conclusion  of  the  libel,  «« Those  who  have  already 
adopted  the  lubricators  against  which  R.  H.  would  caution,  will  find  that 
the  tallow  is  wasted  instead  of  being  effectually  employed  as  professed." 

(a)  See  lKf>y  v.  Thon^ton,  4  B.  &  Ad.  8SL 
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It  is  clear  that  these  latter  words  refer  to  the  syphons  and  nothing  else. 
The  history  of  the  plaintiff 's  being  inventor  and  proprietor  of  a  design 
seems  to  have  nothing  to  do  with  it.  The  declaration  does  not  connect 
the  two  subjects.  The  inducement  does  not  state  that  the  syphons  were 
articles  on  which  the  design  was  used ;  and  the  words  "  stating  that  he  is 
the  sole  inventor,  manufacturer  and  patentee"  and  "  such  a  patent  does 
not  exist"  are  not  referred  to  the  design  by  any  innuendo ;  nor  is  it  aver- 
red that  any  patent  applicable  to  the  syphons  did  exist.  The  statement 
*fi^')1  ^^^^^  ^^  ^hisy  that  the  plaintifi"  had  syphons  on  sale  (not  ^alleged 
^  to  be  of  his  own  manufacture,)  and  the  defendant  (intending  as  is 
suggested  in  the  declaration)  wrote  of  and  concerning  them,  and  the  plain- 
tiff*  as  the  seller  thereof,  <<  this  is  to  caution  parties,"  &c.,  <<  from  a  person 
offering  what  he  calls  self  acting  tallow  syphons  or  lubricators :"  <«  those 
who  have  already  adopted  the  lubricators,  against  which  R.  H.  would 
caution,  will  find  that  the  tallow  is  wasted,"  &c.  This  is  not,  in  effect,  a 
caution  against  the  plaintiff"  as  a  tradesman  in  the  habit  of  selling  goods 
which  he  knows  to  be  bad  ;  if  it  were,  it  would  be  a  libel  upon  him  per- 
sonally :  but  it  is  a  caution  against  the  goods,  suggesting  that  the  articles 
which  the  plaintiff*  sells  do  not  answer  their  purpose ;  which  is  not  action- 
able unless  it  were  shown  that  the  plaintiff",  by  reason  of  the  publication, 
was  prevented  from  selling  his  goods  to  a  particular  person. 

WiGHTMAK,  J.(a)  The  caution  against  the  plaintiff  as  a  person  offering 
lubricators  for  sale  seems  to  give  as  a  reason  that  he  has  no  patent :  but 
the  lubricators  are  not  connected  wiih  any  patent,  nor  with  the  design 
B^entioned  in  the  inducement.  Then  follows  the  paragraph  <<  Those  who 
have  already  adopted,"  &c.,  but  there  it  is  not  alleged  that  the  plaintiff 
knew  the  syphons  to  be  such  as  the  libel  describes.  If  they  had  the  de- 
fect imputed,  he  may  have  been  unconscious  of  it ;  and  that  distinguishes 
the  case  from  Harman  v.  Ddany^  2  Stra.  898,  where  the  libel  said  of  a 
gunsmith  that  he  did  not  dare  « to  engage  with  any  artist  in  town." 
There  the  plaintiff  was  libelled  as  the  manufacturer ;  here  it  is  not  sug- 
gested that  he  was  so.  Judgment  for  defendant. 

(a)  Coleridge,  J.,  was  at  the  Central  Criminal  Coart 
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To  a  declaration  In  scire  facias  to  revive  a  jodginent,  the  defendant  pleaded  that  vithii 
a  year  after  the  judgment,  plaintiflT  sued  out  a  t.  fa.  for  the  sam  recovered,  under 
which  writ  the  sheriff  entered  and  took  possession  of  all  the  goods  and  effects  in  *m 
upon  the  dwelling-honse  of  defendant,  situate,  dtc^  and  that  the  fi.  fa.  ''was  retamed 
and  filed  on  or  aboot,"  &&,  adding  a  verification,  and  concluding,  «  Wherefore  ini^ 
much,"  Acn  (referring  to  the  matter  of  the  plea,)  "  the  said  defendant  prays  jodgmenl 
of  the  said  writ  of  scire  facias  and  declaration  thereon  founded,  and  that  the  ssat 
may  be  qnashed,  dec."  On  special  demurrer. 

fkU  a  bad  plea,  on  the  grounds, 
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1.  That  the  mere  fact  of  an  ezecntion  having  been  issued  daring  the  year  is  no  answer 
to  a  scire  facias  brooght  ai\er  its  expiration,  though  satisfaction  of  the  demand  under 
such  execution  would  be  an  answer,  in  proportion  to  the  amount  recorered. 

S.  That  the  plea  did  not  state  whose  goods  were  taken. 

Jodgmenty  that  the  plaintiff  have  execution. 

SciRG  Facias,  (December  2d,  1843,)  to  revive  a  judgment  entered  up  by 
plaintiflTagainst  defendant,  November,  25tb,  1839,  in  an  action  of  trespass.(a) 

Plea.  <«  And  the  said  defendant  in  person  saith  that,  within  a  year  afier 
the  said  judgment  was  signed,  that  is  to  say  on  the  25th  day  of  November, 
A.  D.  1839,  there  was  issued  out  of  this  court,  by  and  on  behalf  of  the  said 
plaintiiT,  a  writ  of  fieri  facias  for  the. sum  recovered  under  the  said  judg- 
ment,  directed  to  the  sheriff  of  the  county  of  Surrey,  under  which  he  en- 
tered and  took  possession  of  all  the  goods,  chattels  and  effects  in  and  upon 
the  dwelling-house  of  the  said  defendant,  being  No.  19  West  Square 
Southwarlc,  in  the  said  county,  and  that  the  said  writ  of  fieri  facias  was 
returned  and  filed  on  or  about  the  21st  day  of  December,  a.  d.  1839 ;  and 
this  the  said  defendant  is  ready  to  verify;  wherefore,  inasmuch  as  the  said 
plaintiflfhas  come  into  this  court  within  a  year  after  the  said  judgment  was 
entered  up,  and  sued  out  the  said  writ  of  fieri  facias,  and  has  already  ob- 
tained and  is  now  in  possession  of  the  remedy  which  *hc  now  r*^qe 
seeks  under  the  said  writ  of  scire  facias,  and  as  the  said  writ  of  ^ 
scire  facias  is  given  by  the  statute  in  that  case  made  and  provided  as  a 
remedy  only  to  such  as  have  not  come  into  court  within  a  year  after  the 
judgment  is  entered  up,  and  sued  out  a  writ  of  execution,  and  are  there- 
fore disabled  from  suing  out  a  writ  of  execution  without  it,  the  said  de- 
fendant prays  judgment  of  the  said  writ  of  scire  facias  and  declaration 
thereon  founded,  and  that  the  same  may  be  quashed,"  &c. 

Demurrer,  assigning  for  causes :  that  it  is  not  stated  in  the  said  plea 
what  goods  and  chattels,  and  what  amount  thereof,  was  seized  by  the 
sheriff  as  in  the  plea  mentioned  under  the  writ  of  fi.  fa.,  or  in  whom  was 
the  property  of  the  said  goods  and  chattels,  nor  what  was  done  with  the 
said  goods,  or  whether  any  sale  took  place  under  the  said  seizure ;  nor  is 
it  statH  with  sufficient  or  any  certainty  that  the  said  fi.  fa.  was  founded  on 
the  juc'gment  in  quesion,  nor  that  the  same  can  now  be  executed  or  con- 
tinued ;  nor  does  the  plea  state  by  whom  the  fi.  fa.  was  returned,  or  what 
return  was  made  thereto,  or  to  what  court  or  place ;  nor  is  the  time  of 
the  return  alleged  with  sufficient  or  any  certainty ;  nor  is  it  shown  thereby 
with  sufficient  or  any  certainty  that  the  plaintiff  can  have  execution  of  the 
said  damages  and  interest  without  this  suit;  and  that,  although  the  fi.  fa. 
is  stated  in  the  plea  to  have  been  returned  and  filed,  yet  it  is  not  alleged 
in  the  plea  that  there  is  any  record  of  the  snid  fi.  fa.  and  return  or  either 
of  them ;  nor  is  reference  made  in  the  plea  to  any  such  record ;  nor  does 
iLe  plea  conclude,  as  it  ought,  with  a  verification  by  the  record ;  and  also 
for  that  the  plea  does  not  give  a  better  writ  to  the  plaintiff;  and  it  wrongly 


1(a)  See  Neudandi  v.  HoimOf  4  Q.  B.  868,  and  Hotmu  v.  Ntwkndi,  ante,  p.  387. 
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concludes  by  praying  judgment  of  the  writ  and  declaration  and  that 
•fi%i  *^^  same  may  be  quashed,  inasmuch  as  it  does  not  consist  ot 
^  matter  of  abatement ;  and  that  it  ought  not  to  have  concluded  by 
praying  judgment  of  abatement ;  and  that,  if  a  plea  in  abatement,  it  is  bad  foi 
want  of  a  proper  commencement  in  abatement,  and  is  repugnant  for  com* 
mencing  in  bar  and  concluding  in  abatement ;  and  is  in  other  respects^  &c. 

Joinder  in  demurrer. 

WilUs  for  the  plaintiff.  The  plea  is  defective  in  not  stating  whose 
goods  were  taken,  or  what  return  was  made.  And  it  proceeds  upon  the 
essential  mistake  of  assuming  that  a  plaintiff  cannot  have  a  sci.  fa.  if  he 
has  sued  out  execution  during  the  /ear,  with  whatever  result.  There  is 
no  authority  for  this  position,  nor  any  precedent  of  such  a  plea.  The 
proper  answer  to  a  declaration  like  the  present  is,  <<  that  the  debt  was 
levied  by  fi.  fa. ;''  Com.  Dig.  Pleader,  (3  L.  15 :)  not  merely  that  execu- 
tion  issued.  In  Wxtbraham  v.  Snow^  2  Saund.  47,  it  is  laid  down  that  the 
sheriff,  having  seized  goods  under  a  fi.  fa.,  may  bring  trover  or  trespass 
against  a  party  removing  and  converting  them :  and  the  reason  given  in 
Serjt.  Williams's  note  (a)  is,  that  he  is  answerable  to  the  plaintitf  to  the 
value  of  the  goods  taken  under  the  fi.  fa. ;  and  the  defendant  is  discharged 
from  the  judgment  and  all  further  execution,  <<  if  the  sheriff  has  taken 
goods  to  the  amount  of  the  debt,'*  aLhough  he  does  not  satisfy  the  plain- 
tiff, or  has  not  returned  the  writ :  <<  and  it  will  be  a  bar  to  a  scire  facias 
on  the  judgment."  The  mere  issuing  of  a  fi.  fa.,  if  goods  to  the  amount 
of  the  debt  were  not  taken,  would  clearly  be  no  answer. 
^c'*T\  *The  plea  commences  in  bar  of  the  action,  generally,  but  con- 
^  eludes  by  praying  judgment  of  the  writ :  the  plaintiff,  therefore, 
is  entitled  to  treat  it  as  a  plea  in  abatement ;  and,  so  considered,  it  is  bad 
because  it  does  not  give  a  better  writ.  As  a  plea  in  bar  it  would  be  de- 
fective because  it  concludes  in  abatement;  Steward  v.  HiUs.{h) 

Tfie  Defendant  in  person,  contra.  The  Statute  of  Westminster  the 
second  (1  stat.  13  Edw.  1,  c.  45,)  gives  a  scire  facias  in  addition  to 
the  common  law  remedy  of  an  action  on  the  judgment ;  but  gives 
it  only  to  a  plaintiff  who  has  not  sued  out  execution.  If  he  has  done 
so,  he  has  elected  to  take  his  common  law  remedy,  and  ought  not  to 
require  the  aid  of  a  scire  facias.  It  has  been  held  that  a  ca.  sa.  may  be 
executed  more  than  a  year  and  a  day  after  the  judgment,  if  sued  out 
within  that  time ;  Simpson  v.  Heathy  5  M.  &  W.  631  ;  Thomas  v.  Harris^ 
1  Dowl.  P.  C.  N.  S.  793 ;  Greenshields  v.  Harris,  9  M.  &  W.  774 ;  and 
the  plaintiff,  if  his  execution  has  not  been  effectual,  may  obtain  fresh  pro- 
cess, the  first  having  been  returned.  Actions  of  debt  on  judgment  have 
been  discountenanced,  <<  as  being  generally  vexatious  and  oppressive,  by 
harassing  the  defendant  with  the  costs  of  two  actions  instead  of  one ;"  3 
Bla.  Com.  160 ;  and,  by  stat.  43  G.  3,  c.  46,  s.  4,  the  plaintiff  in  such 

(a)  Note  (1)  to  Wllbraham  v.  Snow,  8  Wms.  Saund.  47a :  6th  ed. 
lb)  Note  (a)  to  SUwakt  v.  Grtavu,  10  M.  dt  W.  7S3L 
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action  cannot  have  costs  of  suit  without  leave  of  the  court  or  a  judge. 
But,  if  plaiutifls  might  declare  in  scire  facias  as  well  as  sue  out  execution, 
the  same  abuse  might  be  practised,  and  wiihout  limit  as  to  costs,  the 
statutes  8  &  9  W.  3,  c,  11,  s.  3,  •and  3  &  4  W.  4,  c.  42,  s.  34,  .^g^g 
giving  costs  to  the  plaintiflfin  scire  fiicias  even  upon  judgment  by  '- 
default,  without  the  restriction  imposed  by  stat.  43  G.  3,  c.  46,  s.  4.  As 
to  the  objection  that  the  return  of  the  writ  is  not  properly  shown :  if  it 
appear  that  a  writ  was  sued  out,  the  court  will  intend  a  return,  there  being 
no  allegation  to  the  contrary ;  Kinsey  v.  Heyward.{a)  That  a  verification 
by  the  record  was  not  necessary  appears  from  Peter  v.  Stqffbrdy  Hob.  244. 
As  to  the  form  of  the  plea :  if  it  shows  that  no  writ  will  lie,  it  is,  sub- 
stantially, a  plea  in  bar,  and  the  defendant  will  be  entitled  to  judgment; 
7%e  Dutidatk  Western  Railway  Company  v.  Tapsterj  1  Q.  B.  667.  If 
it  contains  matter  available  in  abatement,  the  court  will  abate  the  writ 
ex  officio. 

WUles  was  not  beard  in  reply. 

Lord  Dbkman,  C.  J.  There  is  no  authority  to  show  that  a  scire  facias 
will  not  lie  in  this  case :  and  it  is  a  new  complaint  that,  that  proceediiig 
should  be  adopted  rather  than  an  action  on  the  judgment.  If  goods  to 
whatever  amount  had  been  seized  under  the  fi.  fa.  that  might  have  been 
pleaded,  as  a  satisfaction  thus  far.  No  statement  appears,  on  this  pleay 
of  a  full  satisfaction,  or  any ;  and  I  think  the  plea  is  bad.  My  brother 
Wi6HTMAN,(&)  agrees  in  this  opinion. 

Pattesok,  J.  The  statute  (c)  does  not  say  that  a  ^scire  facias  r^M^ 
may  not  issue  after  the  year  if  any  execution  has  been  sued  out  '- 
within  it.  Several  authorities  show  that  it  is  a  good  plea  to  allege  that  a 
levy  has  been  made  for  the  debt :  if  the  whole  has  been  levied,  it  is  fi 
complete  answer ;  if  part,  it  is  good  for.  the  purpose  of  showing  that  the 
plaintiff  ought  not  to  have  execution  as  to  so  mijich.  But  this  plea  is 
merely  that  the  sheriff  <<  entered  and  took  possession  of  all  the  goods, 
chattels  and  effects  in  and  upon  the  dwelling-house  of  the  said  defendant," 
(not  saying  whether  they  were  his  or  not,)  and  that  the  fieri  facias  «  was 
jeturned  and  filed  on  or  about,"  &c.  As  to  the  allegation  of  a  return, 
supposing  the  plea  good  at  all,  it  is  so  on  the  ground  only  that  a  writ  of 
execution  was  sued  out  within  a  year,  and  therefore  a  scire  facias  could 
not  issue :  if  that  be  so,  the  return  is  immaterial :  if  it  be  material,  the  plea 
ought  to  have  shown  that  the  writ  was  filed  of  record.  But  I  think  that 
the  plea  is  altogether  ill  pleaded. ((/) 

The  Defendant  then  suggested  that  the  judgment  must  be  respondeai 

(a)  1  Ld.  Ray.  4S9, 435.  But  the  jadgmcnt  then  was  reversed  in  K.  B.,  and  the 
judgment  of  K.  B.  affirmed  in  Horn.  Proc  See  ibid.  And  see  Mroum  v.  BaNtington,  ^ 
Ld.  Raym.  880. 

(jb)  Wightman,  J^  had  left  the  court  daring  the  argument 

(0  1  Stat.  13  Ed.  1,  e.  45. 

(d)  Coleridge,  J^  was  at  the  Central  Criminal  Court. 
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Lord  Denmak,  C.  J.  No.    The  plea  is  not  a  plea  in  abatement  for 
tliat  purpose. 
Patteson,  J.  The  jadgment  must  be  that  the  plaintiff  have  execution. 

Judgment  accordingly. 


*640]         ""The  QUEEN  v.  The  Inhabitants  of  the  Borough  of 

LEOMINSTER. 

A  paaper  having  been  removed  to  parish  A^  by  an  order  directed  to  the  churchwardens 
and  overseers  of  A.,  notice  of  appeal  and  gronnds  of  appeal  was  served,  parportiog 
to  be  signed  by  M.  *'chnrchwardeo  "  and  M.  and  N.  ''overseers."  M.  was  the  sur- 
vivor; two  churchwardens  had  been  appointed,  of  whom  M.  and  N.  had  also  been 
appointed  the  only  overseers ;  but  which  appointment  took  place  first  did  not  appear. 

Held,  that  the  appellants  were  entitled  to  be  heard,  upon  this  notice. 

On  appeal  against  an  order  of  two  justices,  removing  William  Pierce, 
otherwise  Loveridge,  and  Mary  his  wife,  from  the  borough  of  Leominster 
in  Herefordshire  to  the  parish  of  Addington  in  Buckinghamshire,  the  ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this  court  upon  the  foU 
lowing  case. 

At  the  trial,  the  appellants  being  called  upon  to  prove  their  notice  of 
appeal,  it  appeared  that  a  notice  and  statement  of  grounds  of  appeal  had 
been  served  upon  the  officers  of  the  respondent  parish  fourteen  clear  days 
at  least  before  the  sessions.  The  case  then  set  out  the  document  contain* 
ing  the  notice  and  grounds,  which  was  dated  11th  March,  1843,  and  com* 
menced  <«  to  the  chiirchwardens,"  &c.  <<  We,  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Addington/'  &c.,  and  was  signed  a$ 
follows. 

«  John  Clare,  Churchwarden. 

«<  John  Clare,  )  ^  ^  ^,  ,9 

"  MBUbew  Adams,  \  O'^*"""  "^  **  P""' 

At  the  time  of  the  said  notice  and  statement  of  grounds  of  appeal  being 
signed  and  given,  the  persons  whose  signatures  are  affixed  thereto  were 
the  only  existing  parochial  officers  of  the  appellant  parish,  whether  church* 
wardens  or  overseers.  John  Clare,  who  signed  the  above  notice  and 
statement  of  grounds  of  appeal  as  churchwarden,  was  the  same  person  who 
also  signed  it  as  one  of  the  overseers.  Clare  and  Adams,  by  whom 
^cA\i  *^^^  ^'^  notice  and  statement  of  grounds  of  appeal  is  signed, 
were  in  fact  appointed  overseers  of  the  appellant  parish  in  the 
year  1842.  Clare  was  one  of  the  churchwardens  of  the  appellant  parish, 
and  continued  to  be  such  churchwarden  until  after  the  giving  of  the  said 
^atement  of  grounds  of  appeal,  and  the  trial  of  the  said  appeal.  There 
had  been  another  person  appointed  churchwarden,  as  well  as  Clare ;  but 
that  person  had  died  in  October,  1842,  before  the  time  at  which  the  said 
notice  of  appeal  was  given ;  and  no  successor  to  the  deceased  church- 
warden had  been  appointed.    It  was  objected  by  the  respondents  that. 
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mider  the  circumstances,  the  appellants  could  not  be  heard  in  support  of 
flieir  appeal,  inasmuch  as  the  said  John  Clare  and  Matthew  Adams,  by 
whom  the  said  notice  of  appeal  was  signed,  did  not,  at  the  time  of  signing 
the  said  notice,  legally  constitute  either  the  churchwardens  and  overseers 
of  the  poor,  or  the  churchwarden  or  the  overseers  of  the  poor,  of  the  ap- 
pellant parish ;  and  because,  at  the  time  of  giving  the  said  notice  of  ap* 
peal,  there  was  no  body  of  churchwardens  or  of  overseers  of  the  poor  of 
the  appellant  parish,  legally  constituted  in  that  behalf,  and  competent  to 
give  the  said  notice  of  appeal,  or  any  other  notice  of  appeal,  against  the 
said  order  of  removal ;  and  also  because  a  statement  of  the  grounds  of 
appeal  in  writing  had  not  been  sent  or  delivered  to  the  churchwardens 
and  overseers  of  the  respondent  parish  by  the  churchwardens  and  over* 
seers  of  the  poor  of  the  appellant  parish,  inasmuch  as  the  said  John  Clare 
and  Matthew  Adams,  by  whom  the  said  statement  was  sent  or  delivered 
to  the  churchwardens  and  overseers  of  the  poor  of  the  respondent  parish, 
were  not,  for  that  purpose,  the  legally  constituted  churchwardens  and 
^overseers  of  the  appellant  parish,  or  a  majority  thereof:  and  be-  r^cAo 
cause,  at  the  time  at  which  the  said  statement  of  the  grounds  of  *- 
appeal  was  so  sent  or  delivered  as  aforesaid,  there  was  no  body  of  church- 
wardens and  overseers  of  the  poor  of  the  appellant  parish  legally  consti- 
tuted in  that  behalf,  and  competent  to  send  or  deliver  to  the  church- 
wardens and  overseers  of  the  respondent  parish  the  said  statement  of 
grounds  of  appeal,  or  any  other  statement  of  grounds  of  appeal,  against  the 
said  order  of  removal.  Upon  the  above  objections,  the  court  of  q\iarter  ses- 
sions decided  that  the  appellants  were  entitled  to  be  heard  in  support  of  the 
appeal,  and  proceeded  to  try  the  same,  and  quashed  the  order  of  removal. 

If  this  court  should  be  of  opinion  that  the  appellants  were  not  entitled 
to  be  heard  in  support  of  the  appeal,  the  order  of  sessions  was  to  be 
quashed  and  the  order  of  removal  confirmed ;  but,  if  the  court  should  be 
of  opinion  that  the  appellants  were  entitled  to  be  heard  in  support  of  the  ap- 
peal, the  order  of  removal  was  to  stand  discharged,  and  the  order  of  sessions 
to  be  confirmed. 

The  case  was  argued  in  last  term,  (a) 

B,  Andrews  and  Barrett  in  support  of  the  order  of  sessions.  The  re- 
spondents are  not  entitled  to  object  to  the  notice  of  appeal  on  the  ground 
of  the  supposed  deficiency  in  the  number  of  officers ;  the  appellants  could 
not  have  objected  to  the  service  of  the  order  of  removal  :(&)  *and  t^/mq 
the  estoppel  must  be  mutual.  The  persons  acting  as  officers  de  '* 
ftcto  were  bound  to  receive ;  if  not,  there  has  been  no  good  service  of  the 

(a)  Janaarj  20Ui,  1844.  Before  Lord  DeQman,C.  J.,  Paueson,  Coleridge,  and  Wight- 
man,  Js. 

ib)  The  order  of  removal  was  addressed:  "To  the  charehwardens  and  overseers  of 
the  poor  of  the  borough  of  Leominster,  in  the  coantjr  of  Hereford,  to  execute  and  coo« 
vey,  and  to  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Addington, 
near  Buckingham,  Buckinghamshire,  to  receive  and  obey.  Forasmuch  as  complaint**' 
Ac    No  name  of  the  officers  of  either  parish  appeared. 

TOL.  V.  48  2x2 
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order  of  removal,  and  no  good  delivery  of  the  pauper  to  the  appellant 
parish.  CoLEKiDGE,  J.  The  respondents  know  nothing  of  the  appoint* 
ments :  they  remove  to  the  parish ;  but  they  do  not  treat  the  particulai^ 
individuals  as  ofScers.]  If  the  persons  acting  de  facto  are  not  good  officeni 
for  this  purpose,  there  are  no  such  officers ;  and  indeed  it  is  contended, 
on  the  other  side,  that  no  good  notice  of  appeal  could  be  given  at  all.  If 
that  were  so,  the  parish  would  be  obliged  to  suspend  all  acts  requiring 
officers  till  a  peremptory  mandamus  could  be  obtained.  In  Rex  v.  jj// 
SainiSy  Derhy^  13  East,  143,  it  was  held  that,  under  stat.  43  Eliz.  c.  2, 
s.  5,  which  provides  for  binding  parish  children  apprentices  by  '<  the  said 
churchwardens  and  overseers,  or  the  greater  part  of  them,"  the  binding 
was  not  valid  where  it  was  made  only  by  two  overseers,  one  of  whoia 
was  sole  churchwarden  and  had  been  appointed  also  overseer,  inasmuch 
as  sect.  1  requires  that  the  overseers  shall  consist  of  the  churchwardens 
and  four,  three  or  two  substantial  householders.  That  decision  was  oa 
the  ground  that  the  full  legal  number  were  requisite  to  execute  the  statut- 
able authority  to  bind  ;  here  the  thing  done  is  merely  a  ministerial  act,  tt 
notice  on  behalf  of  the  parishioners.  And  stat.  51  G.  3,  c.  80,  s.  1,  re* 
citing  that  «<  in  divers  small  parishes  two  persons  only  have  been  annualf^ 
metAAi     dpp<>inted  to  act  in  the  capacity  of  ^churchwardens  as  well  as  over- 

^  seers  of  the  poor,"  and  that  indentures  have  been  holden  void  for 
not  being  signed  by  distinct  persons  as  churchwardens  and  overseers, 
makes  such  indentures,  past  and  future,  good,  but  does  not  treat  the  ap* 
pointmeuts  themselves  as  illegal.  It  makes  valid  indentures  (<  executed 
and  signed  by  two  persons  only,  acting  or  purporting  to  act  in  the  capa« 
city  of  churchwardens  as  welFas  of  overseers  of  the  poor :"  and,  in  Rez 
St.  Margaret\  Leicester^  2  B.  &  Aid.  200,  it  was  held  that  this  applied 
to  the  case  where  one  only  overseer  was  churchwarden,  as  here.  Stat, 
13  &  14  C.  2,  c.  12,  8.  1,  authorizes  a  removal  «<  upon  complaint  mndo 
by  the  churchwardens  or  overseers;^'  and  sect.  2  gives  the  appeal  gener- 
ally, to  «( all  such  persons  who  think  themselves  aggrieved  ;^'  which  is  also, 
the  language  of  stat.  3  &  4  W.  &  M.  c.  11,  s.  10.  The  first  statutory 
provision  making  requisite  the  interference  of  parish  officers  in  an  appeal 
was  in  stat.  9  G.  1,  c.  7,  s.  8 ;  which  enacted  that  no  appeal  against  a 
removal  should  be  proceeded  upon  at  quarter  sessions,  <<  unless  reasonable 
notice  be  given  by  the  churchwardens  or  overseers  of  the  poor  of  such 
parish  or  place,  who  shall  make  such  appeal,  unto  the  churchwardens  or 
overseers  of  the  poor  of  such  parish  or  place,  from  which  such  poor  per- 
son or  persons  shall  be  removed."  Stat.  17  G.  2,  c.  5,  s.  26,  afterwards 
gave  a  right  of  appeal  as  to  matters  under  that  act  to  any  persons  aggrieved^ 
giving  reasonable  notice  thereof.  Stat.  4  &  5  W.  4,  c.  76,  makes  no 
diflerence  as  to  notices  of  appeal ;  Rex  v.  7^  Justice^  ofSuffidky  4  A.  & 
E.  319.  Where  there  are  two  overseers  and  a  churchwarden,  a  notice 
•15451     ^^  *^^^  ^^^  overseers  is  enough ;  Rex  v.  The  Justices  of  Derby* 

^     shire^  6  A.  &  E.  885 ;  that  being  a  majority  of  the  whole :   tb« 
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name  principle  is  adopted  in  Rex  v.  7%6  Justices  of  Warwickshire^  6  A.  dt 
£.  873y  wber«*  also  it  was  held  that  service  on  a  single  officer,  having  the 
management  of  the  poor,  is  enough ;  and,  in  the  interpretation  clause, 
sect.  109,  of  Stat.  4  &  5  W.  4,  c.  76,  the  word  <«  overseer"  is  declared 
to  include  churchwardens  or  any  officer  employed  in  carrying  into  execution 
the  laws  for  the  relief  of  the  poor.  [Lord  Denman,  C.  J.  "  So  far  as  they 
are  auihorized  or  required  by  law  to  act  in  the  management  or  relief  of  the 
poor."]  Churchwardens,  if  there  were  no  other  overseers,  might  appeal 
by  themselves.  [Coleridge,  J.  We  give  a  mandamus  absolute  in  the  first 
instance  to  appoint  overseers,  because  no  valid  rate  can  be  made  without 
them.]  That  is  because  stat.  43  Eliz.  c.  2,  s.  1,  gives  the  power  of  rating 
only  to  the  overseers  constituted  of  the  churchwardens  and  at  least  two 
other  householders,  «  or  the  greater  part  of  them.*'  In  Bex  y.  The  Jus* 
tiees  of  Denbighshire^  1  B.  &  Ad.  616,  a  parish,  M.,  was  divided  into  three 
districts,  each  supporting  its  own  poor  and  appointing  a  single  overseer ; 
and  the  parish  had  two  churchwardens ;  but  no  overseers  were  appointed 
for  the  whole  parish  :  an  order  was  made  to  convey  paupers  to  M.,  and 
deliver  them  to  the  churchwardens  and  overseers  of  the  poor  there  ;  and 
the  pauper  was  in  fact  delivered  to  an  overseer  of  one  of  the  districts :  an 
appeal  was  entered  by  that  overseer  and  two  inhabitants,  and  notice  given 
by  them  ;  and  a  notice  was  also  given  by  two  overseers,  appointed  for  the 
district  after  the  entry  of  appeal ;  and  it  was  *held  that  the  ses-  r^cAtt 
sions  did  right  in  trying  the  appeal.  According  to  the  principle  '- 
which  must  be  contended  for  on  the  other  side,  no  notice  could  have 
been  given  at  all  in  that  case.  In  Regina  v.  The  Justices  of  Cheshire ^  8 
Dowl.  P.  C.  616,  the  sessions  refused  to  hear  an  appeal,  because  one  of 
the  two  overseers  who  had  been  appointed  was  supposed  to  have  a  ground 
of  exemption :  but  Coleridge,  J.,  ordered  a  mandamus  to  compel  a  hear* 
ing,  the  other  overseer  and  the  two  churchwardens  having  given  notice 
of  appeal.  The  sessions  here  were  entitled  to  receive  evidence  that  the 
officers  giving  the  notice  were  in  fact  a  majori  y  of  the  existing  officers; 
Regina  v.  Church  Knowle,  7  A.  &  £.  471.  Under  stat.  8  &  9  W.  3,  c. 
30,  s.  1,  a  certificate  is  good  if  si^ed  by  a  majority  of  the  parish  officers 
de  facto  as  distinguished  from  the  parish  officers  de  jure ;  Rex  v.  Wymond* 
hamj  6  T.  R.  552.(a)  In  Rex  v.  Hinckley^  12  East,  361,  an  indenture  of 
appren.iceship  was  signed  only  by  one  churchwarden  and  one  overseer; 
and  the  court  held  that,  in  default  of  evidence  to  the  contrary,  ir  might  be 
intended  that  the  place  had  by  custom  one  churchwarden  only,  and  two 
overseers :  and  then  a  majority  would  have  signed,  so  as  to  satisfy  stat.  43 
Eliz.  c.  2,  s.  5.  In  Rex  v.  Catesby^  2  B.  &  C.  814,  a  certificate,  under 
stat.  8  &  9  W.  3,  c.  30,  s.  1,  was  signed  by  one  churchwarden  only  and 
one  overseer ;  and  the  court  intended  that  there  was  by  custom  but  one 
churchwarden,  and  that  two  overseers  had  been  appointed,  one  of  whom 
had  died.     It  is  true  that  in  Rex  v.  Clifton^  2  East,  168,  it  was  held  that 

(a)  See  Rex  v.  Clifton,  %  Bast,  168,  ITS. 
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mcAT\     ^  certificate,  und^r  the  same  statute,  signed  by  *aii  overseer  who 
^     bad  been  appointed  singly,  was  bad,  because  an  appointment  of 
one  overseer  only  was  invalid ;  but  in  that  statute  the  authority  to  certify 
is  given  only  to  «« the  churchwardens  and  overseers,"  t<  or  the  major  part 
of  them,"  or  « the  overseers  of  the  poor"  <<  where  there  are  no  church- 
wardens," using  the  plural  throughout.     So  in  Woodcock  v.  Gibson^  4  B. 
&  C.  462,  it  was  decided  that  stat.  59  G.  3,  c.  12,  s.  17,  which  makes 
«  churchwardens  and  overseers"  a  corporation  for  the  purpose  of  holding 
parish  property,  could  not  be  applied  where  one  of  two  overseers  was  ap 
pointed  sole  churchwarden,  as  there  was  no  body  answering  to  the  statu 
tory  description.     These  two  cases,  being  decided  on  the  peculiar  requi 
nites  and  wording  of  the  statutes,  do  not  apply  here. 

Greaves  and  Venables^  contra.  No  valid  notice  of  appeal  could  be 
given  in  this  case :  the  parish  had  no  overseers  besides  the  churchwarden ; 
for  the  appointment  of  Clare  was  absolutely  void,  if  be  was  then  church- 
warden; and  therefore  Adams  was  appointed  singly,  which  is  a  void 
appointment;  or,  if  Clare  was  appointed  churchwarden  after  he  was  ap- 
pointed overseer,  then  his  appointment  as  churchwarden  was  void,  or  else 
it  vacated  the  office  of  householder  overseer.  Stat.  43  Eliz.  c.  2,  s.  I, 
distinctly  requires  that,  besides  the  churchwardens,  there  shall  be  at  least 
two  overseers.  The  notice  itself  purports  to  be  given  by  the  church- 
warden and  overseers.  The  parish  officers  do  this,  not  simply  as  a  min- 
isterial act,  but  as  the  act  of  trustees  on  behalf  of  the  parish.  It  may  be 
*6481  ^^^'  ^  these  parties  were  ^proceeded  against  in  the  character  of 
*'  parish  officers,  ihey  would  be  estopped  by  their  own  conduct  from 
denying  that  character ;  but  the  question  here  is  whether  they  have  put 
themselves  into  court:  and  they  cannot  do  that  by  any  thing  which 
operates  merely  as  an  estoppel  against  themselves.  The  cases,  which 
have  been  cited,  of  intendments  made  in  favour  of  the  fact  of  the  character 
are  all  instances  where  the  presumption  was  against  the  parties  supposed 
to  hold  such  character,  or  the  parish  represented  by  them ;  and  this  is  rea- 
sonable, since  otherwise  they  would  be  enabled  to  effect  a  fraud  on  other 
parishes.  But  how  can  such  a  principle  be  applied  to  establish  a  pre- 
sumption in  their  favour  and  against  other  parishes  ?  It  has  been  argued 
that  Stat.  13  &  14  C.  2,  c.  12,  s.  1,  and  stat.  9  G.  1,  c.  7,  s.  8,  ^ive  the 
power  of  appeal  and  notice  to  the  churchwardens  or  overseers  in  the  alter- 
native. But  the  alternaiive  applies  only  in  cases  where  there  can  be  no 
churchwardens ;  for  instance,  in  a  township,  as  in  Rex  v.  The  Justices  of 
the  Jfortk  Riding,  6  A.  &  £.  863.  And  now,  under  stat.  4  &  5  W.  4,  c. 
76,  s.  81,  the  notice  of  grounds  of  appeal  must  be  given  by  the  <<  over- 
seers or  guardians."  And,  at  any  rate,  all  the  statutes  assume  the  exist- 
ence of  a  legal  body  of  parish  officers.  Rex  v.  Clifton^  2  East,  168,  and 
Woodcock  V.  Gibson,  4  B.  &  C.  462,  show  that  an  appointment  of  house- 
holder overseers  not  being  two  persons  distinct  from  the  churchwardens  is 
bad :  and  so  is  an  appointment  of  more  than  four  overseers ;  Rex  v.  IiM> 
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daU^  1  Burr.  445.  That  there  mast  (except  ^here  there  is  a  special  cus- 
tom, as  in  Bex  v.  Earl  ShUton^  1  B.  &  Aid.  275)  be  two  churchwardens 
•appears  from  Rex  y.  The  Hector j  tfc.^  of  Birminghamj  7  A.  &  £.  r#^^Q 
254.  [Patteson,  J.  In  the  presept  case,  two  having  been  origi-  '- 
nally  appointed ,  the  death  of  one  could  not  make  the  other  no  longer  a 
church w^arden.  But  it  is  argued  on  the  other  side  that,  even  if  these  be 
not  legally  officers,  they  could  still  give  the  notice  of  appeal.]  To  enable 
officers  to  perform  the  act,  they  must  be  legally  appointed ;  Rex  v.  St* 
Margaret^  Leicester^  8  East,  332,  in  the  case  of  a  certificate  under  stat.  8 
&  9  W.  3,  c.  30,  s.  1,  agreeing  with  Rex  v.  C/j/bn,  2  East,  168 ;  Rex  v. 
Ml  Saints  J  Derby  ^  13  East,  143,  in  the  case  of  an  indenture  of  apprentice- 
ship under  stat.  43  Eliz.  c.  2,  s.  5.  In  Blackei  v.  Blizard^  9  B.  &  C. 
851,  857,  Bayley,  J.,  said ;  «I  take  it  to  be  a  general  rule  of  law,  that 
where  a  public  trust  is  to  be  executed  by  a  definite  number  of  persons,  it 
must  be  executed  at  a  meeting  where  a  majority  of  that  number  is  present, 
unless  there  be  a  usage  or  custom  to  the  contrary;''  and  he  referred, 
among  other  cases,  to  Rex  v.  Beeston^  3  T.  R.  592,  as  a  case  in  which 
this  was  considered  to  be  clear.  Stat.  51  G.  3,  c.  80,  recognises  the  pro- 
priety of  the  decisions  which  treated  certificates  as  <<  void,"  if  not  executed 
by  the  proper  number  of  distinct  officers,  and  alters  the  law  in  one  case 
only,  thus  affinning  the  general  principle.  In  Doe  dem.  Churchwardens 
of  LlandysUio  v.  Boe^  Tyrwh.  &  Gr.  1084,  it  was  contended  that  an  eject- 
ment for  parish  property,  under  stat.  59  G.  3,c.  12,  s.  17,  must  be  on  the 
demise  of  the  officers  by  name  and  title,  and  not  merely  by  title,  in  order 
to  show  that  the  proper  number  exists ;  and  the  court  so  ruled.  No  hard- 
ship can  arise.  Stat.  17  G.  2,  *c.  38,  s.  3,  provides  for  the  ap-  t^c^jt^ 
pointment  of  a  successor  to  an  overseer  dying  in  office:  it  is  *- 
scarcely  possible  that  parties  cannot  be  found  for  the  office,  as  the  courts 
construe  the  liability  to  serve  parish  offices  very  extensively,  so  as,  in  the 
case  of  a  churchwarden,  to  include  even  non-resident  partners  in  a  bank- 
ing concern  carried  on  in  a  house  in  the  parish  ;  Stephenson  v.  Langston^ 
1  Hag.  Con.  R.  379.  The  interpretation  clause,  sect.  109,  of  stat.  4  &  5 
W.  4,  c.  76,  as  has  been  pointed  out,  does  not  extend  the  word  «<  over- 
seers" to  all  parties  acting  de  facto,  but  only  <<  so  far  as  they  are  authorized 
or  required  by  law  to  act."  The  argument  for  the  respondents,  here,  is 
much  strengthened  by  the  cases  which  have  been  cited,  on  the  other  side, 
of  intendments  of  fact  by  the  court;  for  these  show  that,  but  for  such 
intendment,  the  acts  would  have  been  held  void:  and  here  the  findings  of 
the  case  exclude  any  intendment  of  the  kind.  If  any  act  were  justified  as 
done  by  the  authority  of  such  officers,  and  the  record  showed  the  objection, 
the  justification  would  fail  on  demurrer.  Thus  where  a  rate  is  disputed  for 
want  of  jurisdiction,  the  question  may  be  raised  in  an  action  at  law,  on  de- 
murrer ;  Governors  of  Bristol  Poor  v.  Waii^  1  A.  &  E.  264.  The  different 
modes  of  disputing  the  propriety  of  the  appointment  of  overseers  are  enuniM 
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jrated  in  1  Nol.  P.  L.  35—39,  (ed.  4 ;)  where  Rex  v.  Denham^  Burr.  S.  C.  35. 
and  Rex  v,  Tamworth^  Cald.  28,  are  referred  to,  as  showing  that  the  qaes- 
tion  may  be  raised  on  appeal  against  an  order  of  remova].  In  16  Vio. 
Abr.  114,  tit.  Qficer  and  QfflcerSj  (G.  4,)  the  cases  are  collected  in  which 
*6511  ^^^  ^^^  ^^^  when  done  by  an  officer  de  facto  *who  is  not  so  de 
-'  jure ;  and  they  are  all  instances  of  colourable  appointments:  bat 
there  can  be  no  such  appointment  as  of  a  single  overseer,  except  in  sue- 
cessorship  to  a  deceased  overseer.  In  Doe  dem.  JfkhoUon  v.  Middkiorij 
3  Br.  &  B.  214,  it  was  held  that,  where  three  commissioners  and  their 
successors,  or  any  two  of  them,  were  empowered  to  act,  two  could  not 
act  after  the  death  of  a  third  till  his  successor  was  appointed.  Statutes 
have  repeatedly  been  passed  to  remedy  the  inconvenience  of  acts  done  by 
parish  officers  improperly  appointed ;  as  stat.  51  G.  3,  c.  80,  stat.  54  G.  3, 
c.  107,  stat.  1  &  2  G.  4,  c.  32:  but  these  apply  only  to  particular  cases, 
and  therefore  conBrm  the  general  principle.  In  Rex  v.  CUftony  2  East, 
174,  Grose,  J.,  said:  <« there  is  a  good  reason  for  requiring  the  concu^ 
rence  of  the  proper  officers  in  these  instances :  because  it  is  a  discretionary 
act  which  is  to  bind  the  inhabitants ;  and  if  the  proper  number  of  ove^ 
seers  had  been  appointed,  the  inhabitants  would  have  had  the  benefit  of 
their  consideration."  It  is  only  through  the  parish  officers  that  the  parish 
can  appeal;  individuals  cannot  do  so;  Regina  v.  Colbecky  12  A.  &  £. 
161.  In  Rex  V.  The  Justices  of  Denbighshire,  1  B.  &  Ad.  616,  the  court 
only  refused  to  interfere  by  certiorari :  and,  besides,  the  proper  number 
of  overseers  had  been  ultimately  appointed,  and  had  concurred  in  the 
appeal.  Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

On  the  trial  of  this  appeal,  the  respondents  objected,  as  the  case  states, 
«K^91  ^^^  ^^  persons  by  whom  the  notice  *of  appeal  was  signed  did  not 
-'  legally  constitute  either  the  churchwardens  and  overseers  of  the 
poor,  or  the  churchwardens  or  overseers  of  the  poor,  of  the  appellant 
parish:  and  because  there  was  no  body  of  churchwardens  and  overseers 
competent  to  give  the  said  notice.  It  appeared  that  Clare  was  one  of  the 
churchwardens ;  that  another  person  had  been  appointed  churchwarden, 
who  died  before  the  notice  of  appeal  was  given ;  and  no  successor  had 
then  been  appointed.  Clare  signed- the  notice  twice;  once  as  a  church* 
warden,  once  as  overseer. 

We  think  the  sessions  perfectly  right  in  proceeding  to  try  the  appeal, 
in  spite  of  this  novel  objection,  for  which  there  could  be  no  reasonable 
foundation,  unless  the  appellant  parish  were  free  to  repudiate  the  acts  of 
their  officers.  But  we  are  clearly  of  opinion  that  they  are  bound  by  their 
acts,  and  must  submit  to  any  judgment  against  those  whom  they  have  re- 
.presented  as  having  power  to  act  for  them,  unless  the  document  were 
invalid  on  its  face.  The  respondents,  therefore,  would  have  had  all  the 
benefit  of  a  decision  on  the  merits,  if  in  their  favour,  and  are  not  at  libeitjr 


5  Adolphus  &  Ellis,  N.  S.  6fie 

to  en  ar  into  the  legaKty  of  the  seyeral  appointments  in  the  adverse 

parish.  Order  of  sessions  affirmed  .(a) 

(a)  See  the  next  case.    Also  Stgma  y.  Wetibur^f,  ante,  p.  600,  and  the  cases  there 
following. 


*The  following  case  may  conveniently  be  added  here.       [*663 
The  QUEEN  v.  The  Inhabitants  of  BEDINGHAM. 

Under  star.  13  dc  14  C.  2,  c.  12,  s.  1,  the  complaiDt  upon  which  an  order  of  removal  is 
made  need  not  be  in  writing.  Therefore,  where  a  written  complaint  was  made  to  the 
Temo\ing  justices,  signed  by  only  one  overseer,  and  purporting  to  be  his  complaint, 
but  it  was  shown  at  sessions  that  the  complaint  was  in  fact  made  with  the  concor- 
renceof  all  the  parish  officers,  that  was  held  to  warrant  an  order  of  removal  purport* 
in^  to  be  made  on  the  complaint  of  the  overseers,  though  it  did  not  appear  that  evi* 
deoce  of  such  concurence  had  been  laid  before  the  removing  justices. 

An  examination  stated  a  hiring  and  service,  and  relief  given  by  the  appellant  parish 
during  the  pauperis  residence  elsewhere.  The  appellants,  in  their  notice  of  grounds 
of  appeal,  alleged  that  the  pauper  never  acquired  a  settlement  in  the  appellant  parish 
by  such  hiring  and  service,  **  or  by  any  other  means."  At  the  trial,  the  respondents 
proved  only  the  relief. 

Ab/!rf.,that  the  appellants,  in  answer,  were  entitled,  under  their  notice,  to  show  that  the 
relief  was  given  by  mistake,  and  that  the  respondents  had  subsequently  relieved  the 
pauper  while  resident  in  their  parish. 

On  appeal  against  an  order  of  two  justices,  whereby  Peter  Quantril,  bis 
wife  and  children,  were  removed  from  the  parish  of  Bedinghara  to  the 
parish  of  Earsham,  both  in  Norfolk,  the  sessions  qnashed  the  order,  sub- 
ject to  a  case  which,  so  far  as  relates  to  the  points  decided  by  this  court, 
was  as  follows. 

The  order  of  removal  was  in  the  common  form,  directed  <<to  the  over* 
seers  of  the  poor  of  the  parish  of  Bedingham,  in  the  county  of  Norfolk, 
and  to  the  overseers  of  the  poor  of  the  parish  of  Earsham,  in  the  county 
of  Norfolk,  and  to  each  and  every  of  them ;"  and  it  recited  that  <«  com- 
plaint hath  been  made  unto  us,  whose  names,"  &c.,  "  by  the  overseers  of 
the  poor  of  the  said  parish  of  Bedingham."  The  information  (sent  up, 
with  the  other  documents,  on  the  certiorari,)  upon  which  the  two  justices 
acted,  was  in  writing,  signed  «<  John  Smith,"  and  was  sworn  before  the 
removing  justices.  It  commenced  thus.  «  The  information  and  com- 
plaint of  John  Smith,  of  the  parish  of  Bedingham,  in  the  said  county  of 
Norfolk,  farmer,  taken  upon  oath,"  &c.:  «  Who  saith :  I  am  one  of  the 
overseers  of  the  poor  of  the  parish  of  *  Bedingham,  in  the  said  rmftfiA 
county  of  Norfolk.  Peter  Quantril,"  &c.,  (stating  that  the  pau-  '- 
per's  family  had  come  to  inhabit  in  the  parish  of  Bedingham,  not  having 
gained  a  settlement  there  or  produced  a  certificate,  and  had  then  actually 
become  chargeable  to  the  parish :)  <<  wherefore  I  pray  that  the  said  Peter 
Quantril  may  be  examined,"  &c.:  <<  I  further  state  that/'  &c.,  (inability 
of  one  of  pauper's  faipily  to  attend.) 
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The  order  was  made  also  upon  the  examination  of  the  pauper,  Peter 
Quantril.  He  therein  deposed  to  having  let  himself  to  John  Spilling,  of 
Earsbam,  and  having  served  him  for  a  year,  (under  circumstances  which 
it  is  not  necessary  to  detail ;)  and  that  he  had  since  done  nothing  to  gain 
another  settlement  any  wher^.  That  he  was  then  single,  but  was  after- 
wards married,  and  had  children  by  the  marriage.  «<  In  several  of  my 
wife's  confinements,  on  the  birth  of  the  above  children,  and  whilst  residing 
in  the  parish  of  Bedingham,  I  have  been  allowed  by  the  overseers  of  the 
parish  of  Earsham,  at  the  expense  of  that  parish,  a  surgeon  to  attend  my 
wife  :  and,  whilst  residing  in  Bedingham,  I  have  been  repeatedly  relieved 
by  the  overseers  of  Earsham  with  money.  From  the  second  year  of  my 
marriage,  down  to  about  five  years  ago,  I  have  received  from  the  overseers 
of  Earsham,  though  living  in  Bedingham  all  that  time,  some  money 
distributed,  from  a  parish  charity  of  Earsham,  to  persons  belonging  to 
Earsham." 

The  appellant  parish  of  Earsham  gave  a  notice  of  appeal  with  the  fol- 
lowing grounds,  among  others.(a) 

*fi^^l  *^'  '^^^^  ^^^  ^'^  order  was  not,  and  does  not  purport  to  have 
^  been,  made  upon  the  complaint  of  the  overseers  of  the  poor  of  the 
said  parish  of  Bedingham,  but  of  John  Smith  only,  described  as  being  one 
of  such  overseers :  and  it  does  not  appear,  upon  the  face  of  the  information 
of  the  said  John  Smith,  upon  which  the  said  order  is  founded,  that  he  was 
authorized  by  the  churchwardens  and  overseers,  or  by  the  overseers  or 
guardians,  of  the  said  parish  of  Bedingham  to  make  such  complaint  and 
information  on  his  own  and  their  behalf. 

5.  That,  if  the  said  Peter  Quantril  was  hired  by  the  said  John  Spilling 
for  a  year,  such  hiring  was  dissolved  before  the  expiration  of  the  year:  and 
that  ihe  said  Peter  Quantril  never  acquired  a  settlement  in  the  said  parish 
of  Earsham,  either  by  hiring  and  service  with  the  said  John  Spilling,  or 
by  any  other  means. 

Upon  the  trial,  as  to  the  first  ground,  it  was  admitted  that  the  applica- 
tion was  made  on  behalf  of  the  parish  officers,  and  with  their  consent :  and 
the  court  decided  this  point  in  favour  of  the  respondents. 

Evidence  was  then  given,  by  the  respondents,  of  relief  given  by  the 
appellant  parish,  out  of  the  poor  rate  of  that  parish,  to  the  pauper  occasion* 
ally  for  a  period  of  twenty  years,  whilst  he  was  residing  in  the  respondent 
parish :  and  the  respondents  then  closed  their  case.  The  appellants  then 
called  on  the  court  to  allow  them  to  show  that  such  relief  had  been  given 
under  the  mistaken  belief  that  the  pauper  bad  gained  a  settlement  in  their 
parish  by  his  hire  with  Spilling,  as  stated  in  the  said  examination.  To 
this  (he  respondents  objected,  on  the  ground  that  the  notice  did  not  state 

(o)  The  groQDds  not  here  set  forth  raised  objections  to  the  removal,  of  which 
tome  were  discassed  in  the  argoment:  but  the  court  proooanced  no  direct  decision 
upon  them.  They  related  principally  to  alleged  want  of  particularity  in  the  ezami* 
nations. 
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diat  as  one  of  the  grounds  of  appeal.  The  court  then  permitted  the  appel- 
lants to  call  the  pauper  with  reference  to  this  •point ;  who,  on  r»y,p^ 
examination,  also  admitted  that,  seven  or  eight  years  previous  to  '- 
the  present  order,  he  was  examined  before  magistrates  at  a  petty  sessions 
respecting  his  settlement,  on  the  application  of,  and  whilst  he  was  residing 
in,  the  respondent  parish ;  who  refused  to  make  an  order :  since  which  he 
had  been  relieved  several  times  by  the  respondent  parish  whilst  resident 
m  it. 

The  court  quashed  the  order  of  removal,  subject  to  a  case  for  the  opinion 
of  the  Queen's  Bench,  upon  the  following  points. 

1.  Whether  there  had  been  a  suflSt^ient  complaint  to  give  the  magistrates 
jurisdiction  to  make  the  order ;  and  whether  the  examinations  upon  which 
the  said  order  was  made  are  sufficient  in  law  to  support  it. 

2.  Whether  the  court  ought  to  have  admitted  the  appellants  to  give  the 
evidence  objected  to. 

The  order  of  sessions  to  be  quashed  or  confirmed,  as  the  court  may 
decide  the  questions  submitted  to  them. 

j5.  Andrews  and  Gunning  in  support  of  the  order  of  sessions.  First,  the 
complaint  was  insufficient :  and  on  that  point,  as  well  as  the  other,  the 
sessions  ought  to  have  quashed  the  order  of  removal.  One  overseer  only 
complains:  but  stat.  13  &  14  C.  2,  c.  12,  s.  1,  authorizes  the  removal 
only  «  upon  complaint  made  by  the  churchwardens  or  overseers  of  the 
poor  of  apy  parish."  The  complaint  is  essential ;  an  order  of  removal  not 
setting  out  a  complaint  is  bad  ;  Rex  v.  Harehy^  Andr.  361 ;  Weston  Rivers 
V.  SL  Peters^  2  Salk.  492.  A  notice  of  application  for  an  •order  rt/^c^ 
of  maintenance,  under  stat.  4  &  5  W.  4,  c.  76,  s.  73,  must  be  ^ 
given  by  a  majority  of  the  aggregate  body  of  churchwardens  and  overseers; 
Regina  v.  The  Justices  of  Cambridgeskirej  7  A.  &  E.  480.  Under  stat.  18 
G.  3,  c.  19,  s.  5,  the  appeal  is  given  to  « the  overseer  or  overseers;'*  yet 
the  majority  must  concur ;  Sex  v.  The  Justices  of  Lancas/dre^  5  B.  &  Aid. 
755.  In  Regina  v.  Westburyf{a)  it  was  decided  that  the  majority  must 
concur  in  a  notice  of  chargeability  under  stat.  4  &  5  W.  4,  c.  76,  s.  79. 
The  same  rule  obtains  wherever  a  public  trust  is  to  be  executed  by  a  body; 
Bex  V.  Beeston^  3  T.  R.  592 ;  Grindley  v.  Barker,  1  B.  &  P.  229.  If  the 
rule  were  otherwise  here,  a  single  overseer  might  obtain  an  order  of 
removal  when  the  majority  of  the  parish  officers  were  opposed  to  his 
doing  so. 

Secondly.  The  sessions  were  right  in  receiving  explanation  of  the  relief, 
and  quashing  the  order.  No  evidence  having  been  given  of  the  service, 
and  the  respondents  insisting  upon  the  relief,  the  appellants,  not  disputing 
the  fact  of  the  relief,  were  entitled  to  explain  it.  They  gave  notice  of  this, 
by  denying  that  the  pauper  was  settled,  either  by  hiring  or  service,  «  or  by 
any  other  means."    If  the  relief  be  relied  upon  only  as  the  proof  of  the 

(a)  Ante,  p.  600.  And  see  the  cases  there  following.  Also  lUgina  v.  Leomiyu/er,aiito 
p.  040. 

VOL.  v.  49  2  K 
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airing  and  service,  the  appellants  \irere  entitled  to  meet  that,  under  their 
denial  of  the  settlement  of  hiring  and  service,  by  showing  that  the  relief 
was  given  through  mistake :  if  it  was  set  np  as  a  distinct  ground  of  settle- 
ment, then  there  is  an  express  traverse  that  there  is  any  such  settlement ; 
which  is  supported  by  proof  that  the  relief  was  not  such  as  could  give  a 
*fi581  ^^^I^nient  The  more  correct  view  ^appears  to  be  that  relief  is 
''  not  itself  a  ground  of  settlement,  but  evidence  of  the  existence  of 
some  settlement,  and  therefore  one  of  the  «  grounds  of  removal,"  in  the 
language  of  stat.  4  &  5  W.  4,  c.  76,  s.  81. 

Archhold  and  Palmer^  contra.  Fir^  if  the  complaint  required  any  sig- 
nature at  all,  there  certainly  should  have  been  the  signatures  of  a  majority. 
But  no  signature  is  required ;  the  complaint  need  not  be  in  writmg.  All 
that  is  requisite  is,  that  the  complaint  should  be  the  act  of  the  majority ; 
and  here  that  was  proved  to  be  the  case.  One  of  the  body,  or  even  a  third 
party,  if  authorized  by  the  majority,  may  act  for  all.  [Lord  Denman,  C*  J. 
Does  it  appear  that  the  fact  of  the  authority  was  shown  to  the  removing 
magistrates  ?]  That  is  immaterial :  the  jurisdiction  existed  if  the  complaint 
was  in  fact  made  on  behalf  of  the  majority.  It  is  true  that  the  order  of 
removal  must  show  that  the  removal  is  on  complaint  by  the  aggregate  body 
of  officers;  but  this  order  does  so. 

Next,  the  sessions  were  wrong  in  admitting  the  explanation  of  the  relief, 
under  this  notice  of  objection.  The  relief  was  not  set  up  as  evidence  of 
the  hiring  and  service :  it  is  a  distinct  ground  of  settlement,  independently 
of  any  other  settlement  which  may  be  named ;  Regina  v.  J%e  Justices  of 
Camarvonskirey  2  Q.  B.  325 ;  B^na  v.  Camrose^  2  Q.  B.  330,  note  (a). 
The  appellants  were  therefore  bound,  in  their  grounds  of  appeal,  either  to 
deny  the  relief,  or,  if  they  admitted  it,  to  show  how  they  answered  the  &ct. 
That  is  not  done  by  a  general  denial  of  settlement,  llie  relief,  therefore, 
not  being  expressly  pointed  to  by  the  notice,  is  admitted  as  a  good  ground 
tt^c^-i  of  removal ;  *  Regina  v.  Hockworthy^  7  A.  &  E.492,  496.  [Pat- 
-'  TESON,  J.  Suppose  the  only  ground  of  removal  in  your  examina- 
tion had  been  the  relief;  and  the  appellants,  in  their  notice  of  grounds  of 
appeal,  had  expressly  admitted  the  fact  of  relief,  but  had  gone  on  to  deny 
any  settlement.]  That  might  possibly  have  given  the  respondents  warning 
of  the  kind  of  answer  which  was  to  be  set  up ;  but  this  notice  is  otherwise 
framed. 

Lord  Denmait,  C.  J.  It  appears  to  me  that  the  sessions  have  decided 
rightly  on  both  the  questions  which  we  have  to  consider.  The  first  is, 
whether  there  was  a  sufficient  complaint  to  the  removing  justices.  I  think 
diere  was :  it  was  made  by  the  authority  of  all  the  parish  officers.  The 
second  question  is,  whether  it  was  proper  to  admit  evidence  on  the  part 
of  the  appellants,  explaining  the  relief.  I  think  it  was.  The  examina- 
tion states  the  fact  of  relief  and  the  particular  manner  in  which  it  was 
given :  a  settlement  by  hiring  and  service  is  alleged  before.  My  brother 
Pattesoit,  showed  that,  since  the  relief  might  be  given  under  cireom- 
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stances  which  prevented  it  from  furnishing  evidence  of  a  settlement,  it 
was  competent  to  the  appellants  to  explain  the  relief  under  a  notice  deny* 
ing  the  settlement.  I  think  the  case  stronger  still  when  the  examination 
sets  up  a  distinct  settlement,  besides  showing  the  relief.  The  appel- 
lants do  not,  indeed,  expressly  say  that  they  admit  the  fact  of  relief, 
and  that  it  was  given  by  mistake;  nor  do  they  deny  the  fact  of  le- 
Uef ;  but  they  say  that  there  was  no  settlement.  Under  this  statement 
diey  were  entitled  to  show  that  no  settlement  was  gained,  though  the 
relief  was  given :  and  they  got  rid  eflectively  of  the  •evidence  rmng^ 
of  the  relief  by  showing  that  it  was  given  by  mistake,  and  that  ^ 
afterwards  relief  had  been  given  by  the  respondent  parish. 

Patteson,  J.  I  think  the  sessions  have  done  right  Stat.  13  &  14  C. 
2,  c.  12,  s.  1,  does  not  require  the  complaint  to  be  in  writing:  it  is  enough 
that  it  should  really  be  the  complaint  of  the  parish  officers;  and  it  is  ad- 
mitted to  be  so  here.  Mr.  Andrews  argued  that  a  complaint  signed  by  a 
single  overseer  might  be  obtained  against  the  wishes  of  the  o&ers:  but  I 
rest  on  the  circumstance  that  the  complaint  here  is  really  the  complaint  of 
all.  Next,  I  think  the  evidence  of  the  mistake  was  properly  admitted. 
The  examination  states  that  relief  was  given  by  the  appellant  parish  to 
the  pauper  while  resident  elsewhere ;  the  appellants,  in  their  notice,  do 
not  deny  the  fact,  but  say,  in  effect,  that  this  is  no  ground  of  removal, 
inasmuch  as,  when  explained,  it  shows  no  settlement 

Williams,  J.  It  appears  to  me  that  Mr.  Archbold  gives  the  proper 
answer  to  Mr.  Andrews^s  first  point.  The  objection  applies  only  to  the 
jurisdiction  of  the  justices.  No  doubt  the  complaint  must  be  made  by 
the  parish  officers ;  but  here  the  case  finds  that  the  complaint  was  in  fact 
so  made.  Then,  as  to  the  question  whether  the  appellants  were  properly 
permitted  to  show  that  the  relief  had  been  given  by  their  parish  nnder  a 
mistake,  I  think  the  evidence  was  rightly  admitted.  The  examination 
stales  a  hiring  and  service,  which  is  a  ground  of  settlement,  and  then 
relief,  which  is  evidence  of  settlement.  At  the  sesnons,  the  respondents 
have  recourse  only  to  the  relief,  and  thereby  furnish  ^abundant  Tma/^^ 
evidence  of  settlement ;  and  I  cannot  see  why  the  appellants  are  '- 
not,  under  a  denial  of  the  settlement,  entitled  to  meet  tliat  evidence  by 
showing  that  the  relief  was  pven  imder  a  mistake. 

WiGBTKAir,  J.  I  am  of  the  same  opinion.  The  complaint  is  not  re- 
quired, by  Stat.  13  &  14  G.  2,  c.  12,  s.  1,  to  be  in  writing:  and  there  is 
no  objection  to  the  order  itself.  The  objection  to  the  evidence  of  mistake 
might  perhaps  be  a  good  objeetion  if  the  relief  were  in  itself  a  substan* 
tive  settlement  But  it  must  be  understood  as  evidence  of  some  settle^ 
meat  not  odierwise  proved.  Bfr.  ArMold  says  that  this  is  not  a  propet 
confession  and  avoidance  of  the  reliell  But  suppose  the  hiring  and  service 
to  be  abandoned :  it  would  be  a  formal  and  proper  answer  to  the  iemaia» 
ing  part  of  the  examination  to  say  that,  although  the  relief  was  g^ven, 
there  was  no  settlement:  a  more  speeiAc  answer  could  not  v  rven.  l9* 


661       Heg.  v.  Inhabitants  of  Pilkington.  H.  V.  1844. 

cause  the  settlement  vrWich  the  relief  is  to  prove  does  not  appear.  They 
do  give  the  proper  notice  here,  in  effect ;  for  they  do  not  deny  the  relief^ 
^nd  they  do  say  that  there  is  no  setdement.     Order  of  sessions  affirmed. 
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Justices  removed  to  the  township  of  P.,  as  upon  a  settlement  by  hiring  and  service, 
on  the  paaper's  examination;  which  stated  that  he  went  to  work  at  C.'s  faetorf 
called  R.  Mill,  in  the  township  of  P. ;  that  there  was  a  custom  in  the  mill,  nnder 
which  he  worked,  requiring  the  workpeople  to  give  a  fortnight's  notice  before  leaving 
C.'s  employment;  that  he  remained  in  C.*s  employment  better  than  two  years,  resitt- 
ing and  sleeping  in  P. ;  that  the  works  consisted  of  two  mills ;  that,  when  he  wanted 
to  leave  the  first  mill,  after  working  there  a  year,  to  go  to  the  other,  he  had  to  give  a 
fortnight's  notice ;  that,  after  working  in  the  other  a  year,  he  wished  to  leave,  but 
was  not  allowed  to  do  so  without  a  fortnight's  notice,  and  that  he  afterwards  left  on 
receiving  a  fortnight's  notice  from  the  overlooker. 

Held,  that  from  this  examination  the  justices  might  infer  a  yearly  hiring,  and  that  the 
examination  was  sufficient,  though  the  pauper  stated  only  the  facts  from  which  the 
inference  resulted,  and  not  the  fact  inferred. 

On  appeal,  the  sessions  confirmed  the  order,  subject  to  a  case  setting  out  the  evidence 
on  the  trial,  which  agreed  with  the  examination  except  so  far  as  it  varied  in  the  fol- 
lowing particulars. 

Pauper  went  to  work  as  a  piecer  at  C.'s  first  mill,  to  serve  the  person  working  the  mill 
as  master  spinner,  who  was  C.  The  practice  of  the  mill  is  that  the  piecers  assist 
spiouers  to  whom  they  are  attached;  the  master  spinner  pays  the  spinner  the  whole 
wages  in  proportion  to  the  work  done :  the  spinner  pays,  engages  and  dismisses  the 
piecer,  without  the  master  spinner's  interference.  Pauper  was  engaged  in  this  way 
at  the  first  mill,  by  a  spinner,  at  wages  of  so  much  per  week,  paid  every  fortnight,  a 
fortnight's  notice  ending  at  any  week  being  required  before  quitting.  The  second 
mill  was  worked  by  M.,  who  took  it  of  C^  had  the  sole  management  of  it,  and  spun 
by  commission  for  C,  at  so  much  per  hundred  weight  of  yarn  spun :  but  the  mill 
was  under  the  superintendance  and  control  of  C.  Pauper  engaged  with  M.,  to  work 
as  a  spinner,  and  be  paid  according  to  the  quantity  of  work  done:  nothing  was  said 
as  to  how  long  he  was  to  remain ;  the  same  understanding,  as  before,  prevailed  as  to 
notice.    He  received  his  wages  every  fortnight  from  M.'s  manager. 

HeU  that,  on  this  evidence  the  sessions  were  warranted  in  finding,  if  they  so  thoaght 
fit,  a  yearly  hiring  to,  and  service  with,  C.  And  this  court  confirmed  the  order  of 
sessions,  assuming  that  the  sessions  had  pursued  the  course  proper  in  stating  a  cas^ 
and  therefore  intended  to  state  their  own  finding  of  the  fact,  subject  to  the  opinion  of 
this  court  whether  the  evidence  warranted  the  finding,  and  had  not  intended  to  ask 
this  court  to  find  the  fact 

On  appeal  against  an  order  of  two  justices,  removing  Christopher 
Morley  and  his  family  from  the  township  of  Preston  to  the  township  of 
Pilkington,  both  in  Lancashire,  the  sessions  confirmed  the  order,  subject 
to  the  following  case. 

The  order  was  grounded  on  the  following  examination  of  Christopher 
Moreley,  relating  to  the  settlement  of  himself  and  his  family,  taken  30th  Sep* 
tember,  1842,  «  When  I  was  about  fifteen  years  of  age,  I  went  to  work  at 
Messrs.  Crompton  &  Ditchfield's  factory,  called  Ringley  Mill,  in  Outwood,  in 
tiie  township  of  Pilkington.  It  was  about  the  latter  end  of  the  year  1828. 
^ftf>^1  There  was  a  ^custom  in  the  mill,  requring  the  workpeople  to 
^     give  a  fortnight's  notice  before  leaving  dieir  employment.    I  re* 
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mained  in  their  employment  better  than  two  years ;  during  the  whole  of 
which  time  I  resided  in  Outwood,  in  the  said  township  of  Pilkington,  and 
slept  there.  I  worked  under  the  custom  as  to  giving  notice.  The  works 
consisted  of  two  mills^  adjoining  each  other;  and,  when  I  wanted  to 
leave  the  first  mill  (in  which  I  had  been  working  for  about  a  year)  to  go 
to  the  other  mill,  I  was  compelled  to  iserve  a  fortnight's  notice  before 
leaving.  The  second  mill  was  under  a  similar  custom ;  and,  after  I  had 
worked  in  it  better  than  a  year,  I  had  a  dispute  with  the  overlooker,  and 
wanted  to  leave  at  once,  but  was  not  allowed.  The  overlooker  after- 
wards gave  me  a  fortnight's  notice ;  at  the  end  of  which  time  I  left  the 
factory.  I  have  not  since  done  any  act  to  gain  a  settlement  in  my  own 
right.  I  was  lawfully  married  about  six  years  ago,"  &c.  (The  remain* 
der  of  the  examination  is  not  material  to  the  points  discussed.) 

The  appellant  township  served  the  respondent  township  with  the  fol- 
lowing notice  and  grounds  of  appeal.  (The  following  part  of  the  grounds 
of  appeal  is  all  that  related  to  the  points  discussed.)  «  That  the  examina- 
tion upon  which  the  said  order  of  removal  was  made  does  not  show  any 
settlement  in  the  township  of  Pilkington.  That  the  said  exiunination  does 
not  contain  any  legal  evidence  of  the  settlement  of  the  persons  removed. 
That  the  examination  is  bad  upon  the  face  of  it,  and  does  not  warrant  any 
order  of  removal.  That  the  said  examination  does  not  state  sufficient  facts 
to  show  that  the  said  Christopher  Morley  gained  a  settlement  by  hiring 
and  service  in  Pilkington.  That  there  was  no  such  hiring  or  service  at 
Messrs.  ^Crompton  &  Ditchfield's  factory,  or  residence,  in  the  r*/;/M 
township  of  Pilkington,  as  in  the  examination  in  this  case  is  al-  ^ 
leged.  That  the  said  Christopher  Morley  was  not  legally  settled  in  the 
township  of  Pilkington." 

The  appeal  came  on  to  be  heard  at  the  sessions ;  when  the  appellants 
objected  to  the  sufficiency  of  the  examination,  inasmuch  as  no  general  or 
yearly  hiring  was  stated  in  or  could  be  implied  from  the  examination,  the 
examination  merely  stating  that  the  examinant  went  to  work  at  Messrs. 
Crompton  &  Ditchfield's  factory  called  Ringley  Mill,  without  stating 
that  he  was  hired  at  all,  nor  with  whom  he  purported  to  make  a  contract 
or  to  engage,  nor  that  he  made  any  contract  at  all.  The  appellants  also 
objected  that  there  was  no  allegation  in  the  examination  that  the  paupers 
were  settled  in  the  appellant  township.  The  sessions  overruled  these  ob* 
jections,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench. 

The  following  facts  were  proved  on  behalf  of  the  respondents.  In  the 
latter  part  of  the  year  1828,  the  pauper  Christopher  Moriey  went  to  work 
as  a  piecer  at  Crompton  &  Ditchfield's  cotton  mill  called  Ringley  Mill,  at 
Outwood,  within  Pilkington.  He  was  to  serve  the  persons  working  at  the  mill 
as  master  spinners,  who  were  Messrs.  Crompton  &  Ditchfield :  but  the  prac- 
tice of  such  mills  is  that  the  piecers  assist  certain  spinners  to  whom  respec- 
tively they  are  attached.  The  wages  paid  by  the  master  spinner  are  in  pro- 
portion to  the  work  done :  the  spinner  receives  the  whole  wages  for  the  \yoi;k 
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done  by  biin  with  such  assistance,  and  thereout  pays  the  piecers  without  the 
interference  of  the  master  spinner.   The  obligation  of  the  parties  to  remain  in 
Mf^f-i     the  same  service  varies  at  different  mills.  There  were  no  Sprinted 
-'     rules  in  Crompton  &  Ditchfield's  mill  to  regulate  such  obligation ; 
but  it  was  understood  that  all  persons  there  employed  were  bound  to  give 
a  fortnight's  notice  of  their  intention  to  leave  the  service.     Subject  to  this 
understanding,  the  spinner  engages  and  dismisses  his  own  piecers  without 
the  interference  of  the  master  spinner.     Morley  was  thus  engaged  by  one 
Eatock,  a  spinner,  and  served  under  him  for  a  little  more  than  a  year ; 
during  all  which  time  he  was  a  bachelor,  unmarried,  and  without  child  or 
children,  and  worked  and  slept  in  Pilkington.     His  wages  were  reckoned 
by  the  week,  but  paid  every  fortnight,  by  the  hands  of  Eatock ;  and  he 
could  leave  the  service,  by  giving  a  fortnight's  notice  at  the  end  of  any 
week.     At  the  end  of  the  above  period,  Morley,  wishing  to  work  as  a 
q>inner  in  an  adjoining  mill  belonging  to  Messrs.  Crompton  &  Ditcbfield, 
was  required  to  give  a  fortnight's  notice  of  his  intention  to  leave.    This 
adjoining  mill  was  worked  by  one  Meadowcroft,  who  took  it  of  Crompton 
&  Ditchfield,  3nd  had  the  sole  management  of  it,  spinning  by  commission 
for  Crompton  &  Ditchfield  at  so  much  a  hundred  weight  of  cotton  yam 
spun :  but  the  mill  was  under  the  superintendence  and  control  of  Cromp- 
ton &  Ditchfield.      Morley  immediately  engaged  himself  with  Meadow- 
Cfofl,  to  work  at  this  adjoining  mill  as  a  spinner,  and  to  be  paid  according 
to  the  quantity  of  work  done.     Nothing  was  said  as  to  how  long  he  wai 
to  remain ;  but  the  same  understanding  prevailed  as  to  notice.  He  served 
more  than  a  year,  receiving  his  wages  every  fortnight  from  Meadowcroft'i 
manager:  he  then  left,  having  received  a  fortnight's  notice  from  Meadow- 
croft's  manager.      During  this  last  service  he  was  a  bachelor,  unmarried, 
and  without  child  or  children,  and  worked  and  slept  at  Outwood  within 
Pilldngton. 

mccci  *The  respondents  having  closed  their  case,  the  appellants  ob* 
''  jected  that  no  settlement  appeared  to  have  been  gained  by  Morley. 
That  there  was  not,  in  the  case  of  either  service,  a  hiring  for  a  year,  or 
any  thing  equivalent.  That  the  first  service  was  a  service  to  Elatock,  and 
therefore  varied  from  the  examination.  That  no  settlement  could  be  gained 
by  the  hiring  and  service  of  a  piecer  as  above  described.  That  the  se- 
cond hiring  and  service  was  with  Meadowcroft,  and  therefor^  varied 
from  the  examination.  No  further  evidence  having  been  given  by  the 
appellants,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench,  upon  the  several  objections  taken  as  above 
mentioned. 

The  case  was  argued  in  last  term.(a) 

Cowling  in  support  of  the  order  of  sessions.     First,  the  examindflon 
shows  matter  from  which  the  removing  justices  might,  if  they  judged  fit, 

(a'S  January  24th  1S44.     Before  Lord  Denman,  C.  J.,  Patteson,  Colen'dgef  »» 
Wightman,  Js. 
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infer  a  yearly  hiring  and  service  in  the  appellant  parish ;  and  the  grounds 
of  appeal  raise  no  objection  to  which  this  is  not  an  answer.  A  jury  might 
infer  hiring  for  a  year  from  such  evidence,  especially  with  the  fact  of  a 
year's  service.  In  Rex  v.  I^A,  5  T.  R.  327,  this  court  said  that  a  service 
for  a  year  in  husbandry  afibrded,  without  any  proof  of  contract,  «  veiy 
strong  presumptive  evidence  'of  a  hiring  for  a  year ;"  and  Rex  y.  Holy 
Trindty  in  Warehamy  Cald.  141,  is  a  very  strong  case  to  the  same  effect. 
Other  authorities  are  collected  in  Archb.  P.  L.  (3  Archb.  Justice  of  the 
Peace,)  338,  &c.,  (4th  ed.)  If  a  witness  simply  said  that  he  had  <<  taken'^ 
a  house,  magistrates  might,  from  the  ^taking,  infer  a  contract,  rmcay^ 
The  fortni^t's  notice  is  not  incompatible  with  a  hiring  for  a  year,  ^ 
and  indeed  supports  the  presumption.  The  wages  are  to  be  paid  weekly : 
the  notice  is  not  a  week's  notice  ;  the  hiring  therefore  may  be  assumed  to 
be  general,  which,  in  default  of  explanation,  ts  a  hiring  for  a  year.  Thus 
a  hiring  at  so  much  per  week  with  a  month's  notice  was  held  by  this  court 
to  be  a  hiring  for  a  year,  though  the  sessions  had  negatived  such  hiring ; 
Rex  V.  St.  Andrew^  Pershore^  8  B.  &  C.  679.  Next,  there  was  evidence, 
at  the  trial,  of  a  hiring  of  the  pauper  while  unmarried,  at  Crompton  k 
Ditchfield's  other  mill,  for  a  year,  and  a  service  for  such  year.  It  is  said 
that  the  hiring  and  service  was  not  under  Messrs.  Crompton.  But  a  ser- 
vant may  be  engaged  by  a  superintendent.  [Coleridge,  J.  Could  the 
panper  have  sued  Messrs.  Crompton  for  wages  ?]  He  could,  if  the  jury 
inferred  an  authority  from  Messrs.  Crompton  to  Eatock  or  Meadowcroft« 
[Patteson,  J.  It  is,  after  all,  a  question  of  fact.]  On  that,  if  there  be  any 
evidence,  the  court  will  not  reverse  the  decision  of  the  sessions. 

Wortley  and  J.  Pee/,  contra.  First,  as  to  the  examinations.  The  rule 
which  has  been  acted  upon  by  this  court  is  that  the  examination  must  dis- 
close that  by  which  the  respondents  can  see  that  a  settlement  is  gained. 
Here  the  examination  shows  no  hiring  positively,  and  only  matter  consist- 
ent with  a  hiring  for  a  fortnight  as  much  as  for  a  year.  At  least  the  fact 
of  hiring  should  appear  directly,  and  with  what  parties  it  was  made.  The 
whole  service  mi^t  be  under  an  apprenticeship.  Or  it  might  be  to  parties 
other  than  Messrs.  Crompton :  a  floor  in  a  mill  is  often  let  out  by  the 
•owners.  Nothing  is  to  be  left  to  inference  ;  Regina  v.  ^orth  p#ggg 
Rovey^  2  Q.  B.  500,  Regina  v.  The  Justices  of  the  West  Ridings  ^ 
S  Q.  B.  505 ;  Regina  v.  Old  Stratford,  2  Q.  B.  513 ;  Regina  v.  Wymond- 
ham,  2  Q.  B.  541 ;  Regina  v.  The  Recorder  of  Leeds,  2  Q.  B.  547,  (note.) 
[Patteson,  J.  Where  the  inference  is  to  be  drawn  by  the  justices,  I  do 
not  see  how  we  can  call  on  the  pauper  to  draw  it.]  Secondly,  the  sessions 
have  not  found  a  hiring;  and,  therefore,  even  if  there  was  evidence  at 
the  trial  upon  which  they  might  do  so,  the  court  will  either  quash  the 
order,  or  send  the  case  back  to  the  sessions  as  in  Rex  v.  Road,  1  B.  &  Ad. 
362.  But  here  there  is  not  such  evidence.  Rex  v.  Sparsholt,  4  A.  &  E. 
491,  shows  that,  as  the  pauper  was  not  to  obey  the  orders  of  Messrs. 
Crompton,  he  was  not  their  servant.     It  appears  from  Rex  v.  Hanbm% 
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2  East.  423,  that  a  hiring  at  weekly  wages,  with  a  week's  notice,  nega- 
tives a  yearly  hiring.  An  indefinite  hiring,  to  work  by  the  piece,  is  not  a 
yearly  hiring ;  Bex  v.  St,  Peter\  Dorchester,  Bur.  S.  C.  513.  The  utmost 
that  Sex  v.  Lytk,  5  T.  R.  327,  proves  is  that  the  sessions  here  might,  if 
they  had  thought  fit,  have  found  a  hiring.  Cur.  adv.  vuli. 

Lord  DcNBCAN,  C.  J.,  now  delivered  the  judgment  of  the  court. 

We  think  that  there  is  no  valid  objection  to  this  examination.  It  may 
be  that,  when  a  settlement  depends  on  a  simple  fact  known  to  the  pauper, 
he  ought  to  state  that  fact  in  his  examination ;  but  it  is  very  difierent  when 
the  settlement  depends  upon  a  fact  which  is  itself  a  legal  consequence  of 
mccM  the  facts  known  to  the  ^pauper.  That  is  the  case  with  respect  to 
-'  a  contract  of  hiring.  A  pauper  may  not  know  what  constitutes 
such  a  contract,  and  can  state  no  more  than  the  facts  within  his  know- 
ledge. On  these  the  justices  must  form  their  opinion.  And  on  this  ex- 
amination there  were  facts  suflicient  to  warrant  them  in  inferring  the- 
contract. 

The  sessions  also  ask  our  opinion  as  to  the  evidence  at  the  trial.  They 
appear  to  have  considered  that  the  hiring  was  general,  but  that  it  was 
questionable  to  whom  the  hiring  was.  Now,  if  the  sessions  meant  to  find 
the  fact  on  the  evidence,  and  to  ask  us  only  whether  the  evidence  war- 
ranted such  finding,  they  have  done  properly  in  sending  the  case  to  us : 
but  they  have  done  wrong  if  they  meant  to  ask  us  to  find  the  fact.  We 
must  assume  that  what  they  meant  was  the  former.  And  we  think  that 
the  facts  warrant  them  in  their  finding.  Rex  v.  SparshoU,  4  A.  &  E.  491, 
was  cited  as  showing  that  this  court,  upon  similar  evidence,  took  upon 
itself  to  negative  the  hiring  to  the  supposed  master :  but  there  the  opinion 
of  the  court  was  in  accordance  with  the  order  of  sessions,  which  was  con- 
finned.     We  cannot  say  that  the  finding  of  the  sessions  here  is  wrong. 

Order  of  sessions  confirmed.(a) 
(a)  The  QUEEN  o.  The  Inhabitants  of  ST.  PAUL,  COVENT  GARDEN. 

A  pauper  was  removed  to  P.,  on  her  examination,  in  which  she  stated  that,  while  un- 
married, she  served  for  several  years  under  a  general  hiring  in  P.  On  appeal,  the 
sessions  confirmed  the  order,  snbject  to  a  case,  in  which  they  stated,  as  their  opinion^ 
that  the  examination  disclosed  sufficient  evidence  of  a  settlement  by  hiring  and  ser- 
vice; adding,  that  the  question  for  this  court  was,  whether  it  did  disclose  sufficient 
evidence. 

This  court  quashed  the  order  of  sessions,  because  the  examination  did  not  show  that  the 
pauper  was  unmarried  at  the  time  of  the  contract  of  hiring. 

Ov  appeal  against  an  order  of  two  justices,  removing  Sarah  Bull,  widow,  from  the 
parish  of  St.  Luke,  Chelsea,  to  the  parish  of  St.  Paul,  Covent  Garden,  both  in  Middlesex, 
*fi7ni  ^^  sessions  confirmed  the  order,  subject  to  a  *case.  The  case  stated  that  the 
-I  order  of  removal  was  made  on  the  examination  of  the  pauper ;  wherein  she  de» 
posed  that  she  was  married  in  1834 ;  and  that,  *^  whilst  unmarried,  and  not  having  a 
child  or  children,  she  lived  at  Spencer's  Hotel,  in  Bow  street,  in  the  parish  of  Su  Paul, 
Covent  Garden,  in  the  county  of  Middlesex,  for  several  years,  as  chambermaid,  uoder 
a  general  hiring,  and  quitted  there  a  few  months  previous  to  her  marriage  as  aforesaid." 
Several  objections  were  taken ;  among  others,  that  the  examination  did  not  contain  anjr 
sufficient  or  legal  evidence  of  a  settlement  in  the  appellant  parish,  and  that  the  dale  of 
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the  hiring  did  not  appear:  but  the  sessions  "  considered  that  the  examination  disclosed 
safficient  evidence  of  a  settlement  by  hiring  and  service  in  the  appellants'  parish  of 
St.  Paul,  Covent  Garden :  and,  upon  the  evidence  produced  before  the  court,  confirmed 
the  order."  The  question  for  this  court  was  stated  to  be, "  whether  the  examination 
does  disclose  sufficient  evidence  of  a  settlement  by  hiring  and  service  in  the  appellants' 
parish  of  St.  Paul,  Covent  Garden." 

DeetUs,  in  support  of  the  order  of  sessions,  contended  that,  on  the  question  whether 
die  examination  was  sufficiently  specific,  the  sessions  were  the  proper  judges ;  that  the 
evidence  brought  the  service  down  to  a  few  months  before  the  marriage,  of  which  the 
date  was  given ;  and  that  the  sessions  had  been  satisfied  with  this :  and  he  contended 
that  this  court  would  not  overrule  the  decision  of  the  sessions  on  such  a  point  He 
referred  to  Regina  v.  Kingseiere,  (3  Q.  B.  388.) 

Pashky,  contriL  The  examination  does  not  state  that  the  pauper  was  unmarried  at 
the  time  of  the  contract  of  hiring,  but  only  at  the  time  of  the  service :  she  may  have  had 
a  husband  who  died  between  the  time  of  the  contract  and  the  commencement  of  the 
service.    (He  was  then  stopped  by  the  court) 

Lord  DszTMAir,  C.  J.  The  settlement  can  be  gained  only  by  her  being  hired  while  un- 
married :  it  does  not  appear  that  she  was  so  at  the  time  of  her  hiring:  the  examination 
is  bad  for  this  defect 

Pjlttxsov.  CoLxminei,  and  WioHntur^  Js.,  concurred. 

Order  of  sessions  quashed. 
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By  agreement  between  plaintiff  and  defendant,  plaintiff  agreed  to  manufacture  for  de« 
fendant  cement  of  a  certain  quality;  and  defendant,  on  condition  of  plaintiff's  per* 
forming  such  engagement,  promised  to  pay  him  4/.  weekly  during  the  two  years 
following  the  date  of  the  agreement,  and  bL  weekly  during  the  year  next  following, 
and  also  to  receive  him  into  partnership  as  a  manufacturer  of  cement  at  the  expira- 
tion of  three  years :  and  plaintiff  engaged  to  instruct  defendant  in  the  art  of  manufac- 
turing cement  Each  party  bound  himself  in  a  penal  sum  to  fulfil  the  agreement 
Defendant  aAerwards  covenanted  by  deed  for  the  performance  of  the  agreement  on 
his  part 

Held,  that  the  stipulations  in  the  agreement  did  not  raise  an  implied  covenant  that  de- 
fendant should  employ  plaintiff  in  the  business  during  three  or  two  years,  though 
defendant  was  bound  by  the  express  words  to  pay  plaintiff  the  stipulated  wages 
during  those  periods  respectively,  if  plaintiff  performed,  or  was  ready  to  perform,  the 
condition  precedent  on  his  part 

Covenant.  The  declaration  stated  that  <<  heretoforei  to  wit  on  the  23d 
'lay  of  September,  a.  d.  1841,  by  a  certain  agreement  then  made  by  and 
«jetween"  plaintiff  of  the  one  part  and  defendant  and  John  Seeley  of  the 
other  part,  plaintiff  agreed  to  manufacture,  for  the  use  of  defendant  and 
he  said  John  Seeley,  with  the  materials,  machinery  and  implements  to  be 
provided  by  them,  a  cement  in  every  respect  equal  as  to  durability  and 
lightness  of  colour  to  that  theretofore  manufactured  by  the  father  of  the 
said  plaintiff,  and  to  the  cement  used  in  the  figure  of  Father  Thames  then 
placed  in  the  exhibition  yard  at  No.  2  Keppel  Row,  New  Road :  and 
'defendant  and  the  said  John  Seeley,  on  the  condition  of  plaintiff  faithfully 
performing  the  aforesaid  engagement,  did  on  their  part  thereby  covenant 
and  promise  to  pay  plaintiff  the  weekly  sum  of  41.  during  the  two  years 
following  the  date  of  the  said  agreement,  and  the  weekly  sum  of  5/.  during 
VOL.  v.  50 
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the  year  next  following:  and  they  did  also  thereby  promise  to  receive  him 
into  partnership  with  them  at  the  expiration  of  three  years  from  the  exe- 
cution of  the  said  agreement,  and  to  admit  him  to  a  third  share  of  the 
trade  or  business  of  manufacturers  of  cement  at  Rotherhithe  in  Surrey,  and 
to  give  him  one  third  of  the  stock  and  fixtures  there  at  the  time  of  his  so 
•mQI     ^^^^i^i^g  ^^6  ^partnership  (the  value  of  which  said  third  share 

-'  should  not  exceed  666/.)  and  to  allow  him  a  salary  of  100/.  per 
annum  as  manager  of  the  concern,  over  and  above  his  share  of  profit  as 
partner.  And  it  was  thereby  agreed  that  the  opinion  of  two  competent 
persons,  one  to  be  chosen  by  each  side,  and  an  arbiter  to  be  agreed  on*by 
the  said  referees,  should  decide,  on  1st  May  then  next  ensuing,  by  the 
inspection  of  specimens  severally  prepared  by  plaintiff,  defendant  and  the 
said  John  Seeley,  during  the  month  of  September  or  October  in  the  year 
first  aforesaid  (which  specimens  should  have  been  delivered  on  or  before 
the  1st  day  of  November  into  the  hands  and  custody  of  the  intended 
referees,  and  should  have  been  by  them  exposed  without  interval  or  pro- 
tection to  the  severity  of  the  weather  from  the  said  date  to  the  date  of 
arbitration,)  whether  plaintiff  had  fulfilled  his  contract  thereinbefore  spe- 
cified. And  plaintiff  did  also  thereby  engage  to  teach  and  instruct  de- 
fendant and  John  Seeley  in  the  art  and  mystery  of  manufacturing  all  the 
kinds  of  cement  with  which  plaintiff  was  acquainted,  on  condiiion  that 
defendant  and  John  Seeley  should  not  engage  in  such  manufacture  other- 
wise than  under  his  management  or  with  his  consent.  And  it  was  by  the 
said  agreement  also  witnessed  that  each  party  thereto  did  severally  bind 
himself  to  the  faithful  performance  of  the  contract  so  thereinbefore  con- 
tained as  aforesaid,  in  the  penalty  of  1500/. :  As  by  the  said  agreement, 
reference  being  thereunto  had,  &c.  Averment,  that  plaintiff,  from  the 
time  of  making  the  said  agreement  until  and  at  the  time  of  making  the 
indenture  hereinafter  next  mentioned,  in  pursuance  of  the  said  agreement, 
did  serve  defendant  and  J.  Seeley  in  the  manner  mentioned  in  the  said 
*fi7^1     3gi*ccment,  and  did  ^during  that  period  manufacture  and  continue 

^  to  manufacture  for  the  use  of  defendant  and  Seeley,  with  the  ma- 
terials, &c.,  a  cement  in  every  respect  equal,  &c.,  according  to  the  intent 
and  meaning  of  the  said  agreement:  and  that  defendant  and  Seeley  did 
not  on  or  before  November  1st,  1841,  or  before  the  first  day  of  May  next 
after  the  making  of  the  agreement,  choose  or  appoint  any  competent  person 
or  referee  to  decide,  according  to  the  agreement,  whether,  &c.,  nor  was 
any  such  person  or  referee  ever  chosen  or  appointed  by  them  for  that  pur- 
pose; and  defendant  and  Seeley  wholly  omitted  and  neglected  to  choose 
or  appoint  such  referee  or  competent  person.  Further  averment  that 
plaintiff,  after  the  making  of  the  agreement,  and  until  and  at  the  time  of 
making  the  indenture  next  mentioned,  did  teach  and  instruct  defendant 
and  Seeley  in  the  art,  &c.,  on  the  condition  in  the  agreeu.ent  mentioned. 
The  declaration  then  stated  that,  after  the  making  of  the  said  agreement, 
to  wit  on  June  17th,  1842,  by  indenture  then  made  between  Seeley  of  the 
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first  part,  plaintifl*  of  the  second  part,  and  defendant  of  &e  third  part  (pro- 
fert)  after  reciting  that  defendant  and  Seeley  had  for  some  time  carried  on 
the  manufacture  of  artificial  stone,  and  had  purchased  certain  leasehold 
premises  and  certain  machinery,  &c.,  for  the  purpose  of  manufacturing,  and 
had  manufactured,  cement ;  that  Seeley  was  desirous  of  withdrawing  from 
the  manufacture  of  cement,  and  had  agreed  with  defendant  to  assign  to 
him  Seeley's  moiety  of  the  said  premises,  machinery,  &c.,  and  that  defend- 
ant  should  enter  into  such  covenant  for  the  indemnity  of  Seeley  as  was 
after  mentioned ;  and  further  reciting  that,  plaintiiT  having,  by  the  agree- 
ment of  September  23d,  acquired  an  interest  in  the  said  *manu-  fffjA 
factory  for,  and  manufacture  of,  cement,  he,  plaintiff,  had,  at  the  *- 
the  request  of  the  said  Seeley,  and  in  consideration  of  the  covenants  there- 
bafter  contained  on  the  part  of  defendant,  agreed  to  be  a  party  to,  and 
executed,  the  said  indenture  for  the  purpose  of  releasing  and  exonerating 
Seeley  from  all  claims  and  demands  of  plaintiff  upon  Seeley  for  or  in  re- 
q>ect  thereof;  it  was  witnessed  that,  in  pursuance  of  the  said  agreement, 
fcc.,  Seeley,  with  the  consent  of  plaintiff,  testified  by  h'ls  executing  the  in- 
denture, had  bargained,  sold,  assigned,  &c.  (assignment  by  Seeley  of  his 
moiety  above  mentioned  to  defendant :  and  it  was  further  witnessed  that, 
in  further  pursuance  of  the  said  agreement  and  in  consideration  of  the  pre- 
mises, defendant  did  thereby,  for  himself,  his  heirs,  executors  and  admin- 
istrators, covenant,  promise  and  agree  to  and  with  Seeley,  his  executors 
and  administrators,  and  also,  as  a  separate  covenant,  with  plaintiff,  his 
executors  and  administrators,  that  he,  defendant,  would  faithfully  and  truly 
observe,  perform  and  fulfil  the  several  stipulations  and  agreements  in  the 
aaid  agreement  of  the  23d  day  of  September  then  last  entered  into  and 
made  with  the  plaintiff:  and  it  was  further  witnessed,  &c.  (release  to  See- 
ley by  plaintiff  of  all  actions,  causes  of  action,  claims,  &c.,  under  or  by 
virtue  of  the  said  agreement)  Provided  always,  and  it  was  thereby  agreed 
between  defendant  and  plabtiff,  that  nothing  therem  contained  should  pre- 
Tent  defendant  from  taking  another  partner  in  the  place  and  stead  of  See- 
ley, on  condition  that  the  said  new  partner  should  take  upon  himself  the 
stipulations  and  agreements  contained  in  the  above  mentioned  agreement, 
or  such  of  them  as  defendant  and  Seeley  or  either  of  them  might  on  the  day 
of  the  date  of  the  now  reciting  indenture  be  liable  or  compellable  to  per- 
form. '  And  it  was  provided  *that  nothing  thereinbefore  contained  r^^^e 
should  be  construed,  &c.,  to  be  an  acknowledgment  or  admission  ^ 
by  defendant  that  plaintiff  had  in  all  things  well  and  faithfully  observed 
and  performed  all  the  stipulations  and  agreements  mentioned  and  contained 
in  the  said  memorandum  of  agreement,  nor  an  acknowledgment  or  ad- 
mission by  plaintiff  that  the  same  had  not  been  so  observed  and  performed: 
As  by  the  said  indenture.  Sue, 

The  declaration  then  averred  that  plaintiff,  from  the  time  of  making  the 
said  indenture  until  he  was  discharged  by  defendant  as  after  mentionrd, 
did,  in  pursuance  of  the  said  agreement  and  indenture,  serve  defendant  in 
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the  manner  therein  mentioned,  and  did  during  that  period  manufactare, 
&c.,  and  did  during  the  period  last  aforesaid  teach  and  instruct  defendant, 
&c. :  (averments  of  performance  as  to  defendant,  as  before,  but  omitting  to 
mention  Seeley ;)  according  to  the  true  intent  and  meaning  of  the  said 
agreement  and  indenture. 

And,  although  the  plaintiff  hath  always  been  ready  and  willing,  and 
ofiered  to  defendant,  to  wit  on,  &c.,  to  continue  to  serve  defendant  accord* 
ing  to  the  said  agreement  and  indenture,  and  to  manufacture  for  his  use, 
as  therein  mentioned,  the  cement  therein  mentioned,  and  to  continue  to 
teach  and  instruct  defendant  according  to  the  true  intent  of  the  said  agree- 
ment and  indenture,  of  which  premises  defendant  hath  always  had  notice ; 
nevertheless  plaintiff  in  fiict  says  that  defendant,  disregarding  the  said 
covenant  so  made,  &c.,  after  the  making  of  the  said  indenture,  and  before 
the  expiration  of  two  years  following  the  date  of  the  said  agreement  first 
above  mentioned,  to  wit  on  5th  September,  a.  d.  1842,  wrongfully  dis- 
charged plaintiff  from  the  service  of  defendant  under  the  said  agreement 
*fi7fil  ^^^  indenture,  and  *from  manufacturing,  or  continuing  any  longer 
-'  to  manufacture,  cement  for  the  use  of  defendant  according  to  ^e 
said  agreement  and  indenture,  and  from  any  longer  teaching  and  instruct- 
ing defendant  in  the  art  and  mystery  mentioned  in  the  said  agreement  in 
that  behalf,  and  from  any  further  performance  of  the  said  agreement  what- 
soever, and  hath  from  thence  hitherto  refused  and  still  doth  refuse  to  per- 
mit or  suffer  plaintiff  to  continue  in  the  service  of  defendant  as  aforesaid, 
or  to  manufacture  cement  for  the  use  of  defendant  according  to  the  said 
agreement  and  indenture,  or  to  teach  and  instruct  defendant  in  manner 
aforesaid.  Whereby  plaintiff  hath  lost  all  the  profitsand  advantages  he  would 
have  derived  from  die  performance  of  the  said  agreement  and  indenture  by 
defendant.  Neither  hadi  defendant  paid  plaintiff  the  said  sum  of  1500/.  in  the 
said  agreement  mentioned,  or  any  part  thereof,  but  the  same  remains  wholly 
due,  &c.,  contrary  to  the  true  intent,  &c.,  of  the  said  agreement  and  inden- 
ture. And  so  plaintiff  saith  that  defendant,  although  often  requested,  hath 
not  kept  the  said  covenant,  &c.    To  the  damage  of  plaintiff  of  1500/.,  &€• 

Pleas.  2.  That  plaintiff  did  not  serve  defendant  in  the  manner  in  the  said 
agreement  mentioned,  in  manner  and  form,  &c.    Conclusion  to  the  country. 

5.  That  plaintiff  did  not  teach  or  instruct  defendant  in  the  art  and  mys- 
tery of  manufacturing  all  the  kinds  of  cement  with  which  plaintiff  was 
acquainted,  in  manner  and  form,  &c.     Conclusion  to  the  country. 

Demurrers.  To  plea  2;  assigning  for  causes  (among  others)  that  thr. 
plea  traverses  an  immaterial  averment  only ;  that  the  traverse  is  too  vague 
and  general ;  that  the  traverse  is  too  large,  and  puts  in  issue  both  the 
*6T71  *o[^anufacturing  of  the  cement  according  to  agreement,  and  the 
teaching,  whereas  the  teaching  is  not  a  condition  precedent  to 
the  right  of  action ;  also  that  the  traverse  is  too  large  and  uncertain,  as 
putting  the  plaintiff  to  prove  that  he  served  defendant  as  in  the  agreement 
mentioned  without  in  any  point  or  at  any  time  deviating  from  his  duty  m 
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such  service,  or  failing  therein,  whereas  it  is  not  every  deviation  or  failure 
that  would  entitle  defendant  to  discharge  plaintiflT,  &c.  To  plea  5,  among 
other  causes :  that  the  plea  traverses  an  immaterial  averment  only,  for  that, 
if  plaintiff  did  not  teach,  &c.,  it  would  be  ground  only  for  a  cross  action, 
and  would  not  justify  the  breach  of  covenant.  That,  consistently  with  the 
plea,  plaintiff  may  have  taught  defendant  the  art  of  manufacturing  all  the 
kinds  of  cement  with  which  he  was  acquainted  but  one,  and  the  omission 
to  teach  that  one  would  not  justify  the  breach.  That  the  teaching  is  not 
a  condition  precedent,  &c.  That  the  traverse  is  too  vague  and  general, 
&c. ;  and  that  the  plea  ought  to  have  shown  that  plaintiff  omitted  to  teach 
the  making  of  some  particular  kind  of  cement ;  or  should  have  denied  that 
plaintiff  taught  defendant  the  making  of  any  with  which  plaintiff  was 
acquainted.    Joinder. 

The  demurrers  were  argued  in  the  last  term,  (a) 

Peacock^  for  the  plaintiff,  contended  that  &e  pleas  were  bad  on  the 
grounds  above  stated.  (The  court  having  given  no  judgment  on  this  part 
of  the  case,  the  argument  upon  it  is  not  reported.)  It  will  be  objected  to 
the  declaration,  that  the  agreement  and  indenture  there  stated  contain  no 
covenant  by  the  defendant  to  *keep  the  plaintiff  in  his  service  for  r*^o 
any  definite  time,  but  only  to  pay  him  at  certain  weekly  rates  ^ 
while  in  the  service,  and  therefore  that  the  action  is  wrongly  brought. 
But  the  agreement,  incorporated  in  the  indenture  by  reference,  was  that 
plaintiff  should  manufacture  cement  of  a  certain  quality  for  defendant,  and 
that,  on  condition  of  plaintiff's  fulfilling  his  engagement,  defendant  should 
pay  him  4/.  a  week  for  two  years  next  after  the  date  of  the  agreement, 
and  5/.  a  week  during  the  year  following,  and  should  receive  him  into 
partnership  at  the  end  of  three  years  from  the  date  of  the  agreement 
From  the  whole  context  it  is  clear  that  an  engagement  for  at  least  three 
years  was  contemplated.  Some  authorities  on  the  subject  were  lately 
before  the  court  in  the  argument  in  Dunn  v.  Sayles^  post,  p.  685,  now 
standing  for  judgment.  In  6  Yin.  Abr.  377,  &c.,  tit  Ci/oenant  (C,)  many 
instances  are  collected,  proving  that  a  covenant  arises  without  express 
words,  where  the  language  of  a  deed  clearly  shows  an  agreement  intended. 
In  Com.  Dig.,  Covenant^  (A  2,)  it  is  stated  that,  <<any  words  in  a  deed, 
which  show  an  agreement  to  do  a  thing,  make  a  covenant :  as,  if  it  be 
agreed  by  articles  between  A.  and  B.  that  stock  shall  be  in  the  hands  of 
B.  until  a  jointure  be  made,  B.  solvendo  proinde  the  interest  to  A.;  co- 
venant lies  against  B.  for  the  mterest.'^  If  the  defendant  had  covenanted 
with  the  plaintiff  to  pay  him  1000/.,  plaintiff  covenanting  to  build  a  house 
on  defendant's  land,  clearly  that  would  have  been  a  covenant  by  defend- 
ant to  allow  plaintiff  so  to  build.  Further,  it  will  be  contended  that,  by 
the  agreement,  arbitrators  nominated  on  each  side  were  to  ascertain  within 
n  given  time,  by  inspection  of  specimens,  whether  the  plaintiff  *had  r»^Q 
fulfilled  his  contract  as  to  the  quality  of  the  manufacture ;  that  the     '- 

(tf)  Jaoaaiy  88d*    Before  Lord  Denman,  C.  J.,  Patteton,  Coleridge,  and  Wlghtman^  Js« 
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rest  of  the  agreement  depended  on  this,  and  that  arbitrators  do  not  appeat 
to  have  been  called  in.  But  this  is  no  answer.  (The  fardier  argument 
on  this  point  is  omitted,  no  decision  having  been  given  upon  it{a) 

Udall^  contra.  If  the  plaintiff  is  entitled  to  recover  at  all,  he  has  mis- 
taken his  remedy,  by  suing,  not  for  the  weekly  wages  whidi  he  might 
nave  been  earning  if  still  employed,  but  for  the  penal  sum  of  1500/.  No 
breach  of  the  contract  appears ;  for  the  declaration  does  not  aver,  so  as  to 
make  it  material,  any  time  from  which  the  employment  was  to  begin* 
[Lord  Denmak,  C.  J.  The  promise  stated  is  to  pay  wages  at  41.  for  « two 
years  following  the  date  of  the  said  agreement,''  and  at  5/.  for  <<  the  year 
next  following."]  But  the  day  from  which  the  two  years  are  to  com* 
mence  (September  23d,  1841,)  is  laid  under  a  videlicet;  therefore  no 
certain  day  appears ;  Dakiv?8  Casey  2  Saund.  290 ;  Parkinson  v.  Whiie* 
heady  2  Man.  &  G.  329.  [Coleridoe,  J.  The  contract  is  to  pay  4/. 
weekly  <<  during  the  two  years  following  the  date  of  the  said  agreement;" 
it  is  immaterial  ^^en  the  date  was.  Pattsson,  J.  The  time  would  begin 
to  run  from  the  execution  of  the  agreement,  whenever  diat  might  be.] 
The  court  will  not  presume  such  a  date  as  is  requisite  to  support  the  action ; 
Anderson  v.  Jliomtany  3  Q.  B.  271.  The  agreement  may  even  have  been 
executed  since  the  writ  was  issued  in  this  action.  Further,  the  agree- 
ment, as  pleaded,  does  *not  show  any  contract  by  the  defendant 
to  retain  or  by  the  plaintiff  to  serve.  [Patteson,  J.  It  may  bt 
said  on  the  other  side  that,  when  the  indenture  was  made,  all  this  was 
immaterial.]  It  does  not  appear  with  certainty  when  the  indenture  was 
made.  If  implied  contracts  to  employ  and  to  serve  resulted  from  the 
agreement  and  indenture,  they  should  have  been  alleged  in  the  declara* 
tion.  The  passages  cited  from  tit  Covenant  in  Viner's  Abridgment  and 
Comyns's  Digest  decide  nothing  here,  because,  if  the  alleged  covenant 
can  be  collected  from  the  words  used,  the  question  still  remains,  whe&er 
the  breach  complained  of  is  that  which  riiould  have  been  alleged  on  the 
particular  agreement. 

Peacockj  in  reply.  The  declaration  states  that  heretofore,  « to  wit  on 
the  23d  day  of  September,  a.  d.  1841,"  by  an  agreement  "then  made,^' 
Ac.,  the  parties  contracted,  and  the  defendant  agreed  to  pay  the  plaintiff 
41.  weekly  during  &e  two  years  f<Jlowing  the  date  of  soch  agreement. 
This  fixes  the  time  with  sufficient  certainty*  {Peacock  here  cited  ^l^rkU 
ingale  v.  WUcoxsonj  10  B.  fc  C.  202 ;  Bing  v.  Soxkroughy  2  Cro.  fc  J. 
418;  S.  C,  2  Tyr.  468;  Down  v.  Hakkery  10  A.  &  E.  121 ;  Dakm's 
Casey  2 Saund. 290 ,<&)  Owenr.  WaierSy  2 M.  &  W.  91 ;  fi^fue  v. Frenchy 
3  B.  &  P.  173,  and  Coxon  v.  Lgon  :(c)  and  he  also  relied  upon  that  part 

(a)  Peaeoek  cited  Olioay  V.  AoUqM^  (8Mod.S66,)  aad  Thompun  v.  Ckamodt,  (S  T, 
R.  189.)  Udall,  conlr^  referred  to  Lanemhirt  v.  KdUngwortk,  (Comjns't  Rep.  116/ 
8.  C,  12  Mod.  539,)  and  Coomfe  v.  Greene,  (11 M.  &  W.  480.) 

(b)  See  the  notes  to  that  case  in  t  Wms.  Sannd.  990  &— S91  e,  6di  ed. 
(e)Noleto^MMffV.Jfar«^9lCanqp1>.a07.    - 
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of  the  declaration  which  stated  that,  «  aAer  the  making  of  the  said  agree- 
raent,  to  wit  on  June  17th,  1842,  by  indenture  then  made,''  &c.,  defend- 
ant covenanted  to  fulfil  the  said  agreement  «  of  the  23d  day  of  Septem- 
ber then  last :"  but  this  part  of  the  argument  need  not  be  further  detailed, 
*the  decision  of  the  court  not  having  turned  upon  it.)  As  to  the  r*f*Q^ 
objection  that  no  covenant  to  employ  appears  by  the  declaration :  '- 
if  the  stipulations  of  the  deed  clearly  evince  the  intention  that  this  should 
be  done,  Sampson  v.  Easterby^  9  B  &  C.  505,(a)  and  Saltoun  v.  HousUnm^ 
1  Bing.  433,  are  direct  authorities  to  show  that  a  covenant  in  law  arises  to 
perform  it,  and  is  well  declared  upon  by  setting  out  the  deed  in  its  own 
terms.  In  Earl  of  Shrewsbury  v.  Goulds  2  B.  &  Aid.  487,  the  lessee  of 
lands  containing  limestone  covenanted  with  the  lessor  to  furnish  him  with 
lime  for  the  improvement  of  his  land  at  a  certain  rate,  at  all  times  and 
seasons  of  burning  lime :  and  this,  on  a  view  of  the  whole  context,  was 
held  to  raise  a  covenant  that  the  lessee  would  bum  lime  at  those  seasons. 
Hie  Duke  of  St.  Albans  v.  EUis^  16  East,  352,  was  decided  on  similar 
principles.  The  objection  here  that  the  plaintiff  is  proceeding  for  the 
penalty  turns  upon  words  which  may  be  rejected  as  surplusage. 

Cur.  adv.  mUi. 

Lord  Denbcak,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  covenant  for  the  performance  of  the  stipulations 
contained  in  a  prior  agreement  not  under  seal :  and  the  breach  complained 
of  is  the  wrongful  discharge  of  the  plaintiff  from  service  under  the 
agreement,  and  from  manufacturing  cement  for  the  defendant  as  well  as 
from  teaching  the  defendant  the  art  of  manufacturing  cements.  The  de- 
fendant, in  his  second  plea,  pleads  that  the  plaintiff  did  not  serve  him  in 
manner  *as  in  the  said  agreement  mentioned,  in  manner  and  form  r*/;oo 
as  the  plaintiff  has  alleged  in  his  declaration.  In  the  fiflh  plea  ^ 
he  alleges  that  the  plaintiff  did  not  instruct  him  in  the  art  of  manufactur- 
ing all  cements  with  which  he  was  acquainted,  in  manner  and  form,  &c. 
To  which  pleas  the  plaintiff  demurs :  and  the  defendant  in  return  objects 
ta  the  declaration,  principally  that  the  breach  is  badly  assigned,  for  that 
there  is  no  contract  on  the  defendant's  part  to  retain  the  plaintiff  in  his 
service  nor  any  on  the  plaintiff's  part  to  remain  in  it. 

The  stipulations  between  the  parties,  as  set  out  in  the  declaration, 
appear  to  be  these.  The  plaintiff  agrees  to  manufacture  for  the  de- 
fendant, with  the  materials  and  machinery  to  be  provided  by  him,  a 
cement  of  certain  quality ;  and,  on  condition  of  his  doing  so,  defendant 
agrees  to  pay  him  weekly  42.  for  two  years,  and  6/.  weekly  for  the  follow- 
ing  year,  and  then  to  receive  him  as  partner :  the  plaintiff  also  further 
agrees  to  teach  the  defendant  how  to  manufiicture  all  the  kinds  of  cement 
with  which  he  himself  is  acquainted.  Upon  the  face  of  this  agreement, 
it  is  certainly  true  that  in  terms  there  is  no  stipulation  for  retaining  the 
pld\ntiff  in  the  defendant's  service  :  but  it  is  alleged  for  the  plaintiff  timt, 

(a)  AiBnned  in  Exeh.  Ch.,  Eoiterhy  v.  Sampwn,  6  Bing.  644. 
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in  substance,  it  is  a  contract  of  hiring  and  service  of  a  special  kind,  and 
that  an  agreement  to  retain  during  three  years  is  necessarily  to  be  im- 
plied from  the  express  stipulation  for  weekly  wages  during  that  period. 
The  defendant  has  agreed  that,  if  the  plaintiff  will  manufacture  the  cement 
for  him  with  his  materials  and  machinery,  he  will  pay  him  for  so  doing 
weekly  sums  during  three  years  next  following:  these  sums,  it  is  said, 
must  certainly  be  understood  to  be  wages  for  service  done ;  but,  unless 
the  defendant  continue  the  plaintiff*  in  his  service,  and  so  give  him  an 
mt^Q'i-y     opportunity  of  earning  the  wages,  *the  express  agreement  of  the 

-'  parties  cannot  be  performed  on  either  side.  Further  it  is  argued 
Ihat  the  stipulation  for  a  partnership  at  the  end  of  three  years  shows  that 
it  was  contemplated  that  both  the  business  of  cement  making  and  the 
^rvice  should  be  continued  during  that  time,  because  without  it  the  de* 
fendant  could  not  really  and  substantially  admit  the  plaintiff*  to  the  part- 
nership contemplated,  which  was  to  be,  not  in  a  business  intermitted  till 
that  time  and  then  recommenced,  but  in  one  which  had  been  uninter- 
niittedly  continued,  and  in  which  the  plaintiff*  himself  had  borne  a  part 
and  acquired  an  interest  and  connection  by  service  during  the  whole 
period.  It  cannot  be  denied  that  there  is  force  in  this  argument ;  and  in 
support  of  it  were  cited  the  cases  of  Sampson  v.  Easterly ^  9  B.  &  C. 
505,(a)  and  Saltoun  v.  Houstoun^  1  Bing.  433. 

We  have  examined  these  and  several  earlier  cases  which  were  cited  in 
the  argument  in  the  latter  case :  and,  upon  consideration,  they  do  not 
appear  to  us  to  support  the  proposition  for  which  the  plaintiff*  contends  to 
the  extent  to  which  it  is  necessar}'  for  him  to  carry  it.  It  will  be  found 
in  those  cases  that,  where  words  of  recital  or  reference  manifested  a  clear 
intention  that  the  parties  should  do  certain  acts,  the  courts  have  from  these 
inferred  a  covenant  to  do  such  acts,  and  sustained  actions  of  covenant  for 
the  non-performance,  as  if  the  instruments  had  contained  express  cove- 
nants to  perform  them.  But  it  is  a  manifest  extension  of  that  principle  to 
hold  tliat,  where  parties  have  expressly  covenanted  to  perform  certain 
acts,  they  roust  be  held  to  have  impliedly  covenanted  for  every  actconve- 
•fifi41     ^^^^^  or  even  necessary  for  •the  perfect  performance  of  their  ex- 

^  press  covenants.  Where  parties  have  entered  into  written  engage- 
ments witli  express  stipulations,  it  is  manifestly  not  desirable  to  extend 
them  by  any  implications:  the  presumption  is  that,  having  expressed  some, 
they  have  expressed  all  the  conditions  by  which  they  intend  to  be  bound 
under  that  instrument.  It  is  possible  that  each  party  to  the  present  instru- 
ment may  have  contracted  on  the  supposition  that  the  business  would  in 
fact  be  carried  on,  and  the  service  in  fact  continued,  during  the  three 
years,  and  yet  neither  party  might  have  been  willing  to  bind  themselves 
to  that  eff*ect :  and  it  is  one  thing  for  the  court  to  efl*ectuate  the  intention 
of  the  parties  to  the  extent  to  which  they  may  have,  even  imperfectly^ 
expressed  themselves,  and  another  to  add  to  the  instrument  all  such  cove- 
Co)  Affirmed  in  £zch.  Ch,  Eattierby  r,  Samprnm,  6  Bing.  644. 
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aants  as  upon  a  full  consideration  the  court  may  deem  fitting  for  completti 

ing  the  intentions  of  the  parties,  but  which  they,  either  purposely  m 

anintentionally,  have  omitted.    The  former  is  but  the  application  of  a; 

nile  of  construction  to  that  which  is  written;  the  latter  adds  to  the  obli^ 

gations  by  which  the  parties  have  bound  themselves,  and  is  of  courssf; 

quite  unauthorized,  as  well  as  liable  to  great  practical  injustice  in  the  ap  . 

plication.    The  breach  here  assigned  by  the  plaintiff  assumes  that  the  de 

feadant,  at  however  great  loss  to  himself,  was  bound  to  continue  hisi 

business  for  three  years:  but  the  defendant  has  not  covenanted  to  do  so;: 

he  has  covenanted  only  to  pay  weekly  sums  for  three  years  to  the  plaintiffs 

on  condition  of  his  performing  what  on  his  part  he  has  made  a  condition- 

precedent;  and  the  plaintiff  will  be  entitled  to  recover  those  sums^ 

whether  he  performs  that  or  not,  so  long  as  he  is  ready  and  willing,  and 

offers,  to  perform  it,  and  is  prevented  only  by  the  defendant  from  doin||p 

it    This,  then,  is  the  safe  *rule  for  determining  the  rights  of  these     r*£Ky^- 

parties  between  each  other,  and  no  injustice  follows  to  the  plain-     ^ 

tiff.   If  he  should  assign  a  breach  in  the  non-payment  of  the  weekly  sums^ 

it  would  be  no  answer  for  the  defendant  to  say  that  he  had  discontinued; 

the  business  and  dismissed  the  plaintiff:  the  reply  would  be  that  he  mighty 

indeed,  if  he  pleased,  do  both,  but  that  he  was  still  bound  to  make  tha 

payment  which  he  had  expressly  covenanted  to  make. 

We  are  of  opinion,  therefore,  that  the  breach  is  not  well  assigned :  andj 

of  course,  without  examining  into  the  pleas,  our  judgment  must  be  foi 

the  defendant  Judgment  for  defendant.(a) 

(0)  See  the  next  case* 


JOHN  DUNN,  the  elder,  v.  SAYLES. 

« 

peclaration  in  covenaot  stated  that  by  deed  between  defendant,  D.  and  plaintifl^  plain 
tiff  covenanted  that  D.  should  for  five  years  from  the  date  serve  defendant  in  the  art 
of  a  surigeon  dentist,  and  attend  for  nine  hours  each  day;  and  defendant,  in  consider* 
ation  of  the  services  to  be  done  by  D.,  covenanted  with  plaintiff  that  he,  defendant 
would  daring  that  fi.ve  years  (in  case  D.  should  faithfully  perform  his  part  of  th9 
agreement,  particularly  as  to  the  nine  hours,  but  not  otherwise)  pay  D.  35>9.  per  week 
for  the  first  year,  2il  per  week  for  the  second  and  third,  and  2/  2s.  per  week  for  the 
fourth  and  fiAh:  that  D«  was  in  the  service  for  some  time  afier  the  making  of  the 
deed,  till  dismissed,  and  daring  all  that  time  faiihfnllv  performed  service,  ^c,  aD4 

.  was  willing  and  tendered  to  perform,  Scc^  to  the  end  of  the  five  years:  but  defeudaott 
during  the  term,  refused  to  permit  D.  to  remain  in  his  service,  and  dismissed  him. 

HtU,  on  motion  in  arrest  of  judgment,  that  the  declaration  did  not  show  any  covenant 
corresponding  to  the  breach. 

CovcNAKT.  The  declaration  charged  that,  by  deed  made  heretofore, 
to  wit  13th  April,.  1842,  between  defendant  of  the  first  part,  John^  Dunn 
the  younger,  son  of  plaintifTj  of  the  seoond  part,  and  plaintiff  of  the  third 
part,  (profert,)  the  date  whereof  is,  &c.,  to  wit  the  day  and  year  aforesaid, 
plaintiff,  for  the  considerations  thereinafier  particularly  mentioned,,  did 
thereby,  for  himself,  his  executors  and  administrators,  ^covenant  r^^^og 
and  agree  to  and  with  defendant,  his  executors,  administrators  and     ^ 

TOL.  y.  51  21.^ 
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assigns,  viz.  that  the  said  John  Dunn  the  younger  should  and  would,  for 
and  during  the  term  of  five  years  from  the  day  of  the  date  of  the  said  deed^ 
serve,  abide  and  continue  with  defendant,  his  executors,  &c.,  as  his  and 
their  assistant,  in  the  art  and  mystery  of  surgeon  dentist,  and  diligently 
and  faithfully  exercise  and  employ  himself  in,  and  do,  execute  and  per- 
form, all  such  service,  work  and  labour,  relative  to  the  said  art' and  mys- 
tery, as  defendant,  his  executors,  &c.,  should  from  time  to  time  order, 
direct,  &c.,  in  the  way  of  his  said  art,  &c.,  during  the  said  term ;  and  also 
that  J.  D.  the  younger  should  and  would  endeavour,  by  all  due  care  and 
diligence,  to  promote  the  interest  of  defendant,  his  executors,  &c.,  and 
would  faiihfully  and  truly  serve  him  without  embezzling,  losing,  &c.,  any 
of  the  money,  goods,  &c.,  of  defendant,  his  executors,  &c.:  and,  during 
the  absence  of  defendant,  should  well  and  faithfully  assist  in  the  manage- 
ment of  the  said  art,  &c. :  and  also  that  he  should  not  take  in,  do  or  pei^ 
form,  either  on  his  own  account,  or  for  any  other  person  or  persons  save 
defendant,  any  business  relating  to  the  said  art,  &c.,  without  leave  and 
consent  of  defendant,  his  executors,  &c. :  and  that  he  should  faithfully 
and  diligently  attend  the  work  of  defendant  for  nine  hours  each  day,  and 
should  not  absent  himself  from  the  service  of  defendant  without  his  leave, 
&c.,  save  through  sickness  or  unforeseen  accident :  and  defendant,  for  and 
in  consideration  of  the  services  to  be  done  and  performed  by  and  on  the 
part  of  J.  D.  the  younger  as  aforesaid,  did,  by  the  said  deed,  for  himself, 
his  heirs,  executors,  &c.,  «<  covenant,  promise  and  agree  with  the  said 
John  Dunn  the  elder,  his  executors  and  administrators,  that  defendant,  his 
•fiR71  executors,"  &c.,  •«  should  and  would,  during  the  said  term  of 
^  five  years  (in  case  the  said  J.  D.  the  younger  should  well  and 
truly  do  and  perform  his  part  of  that  agreement,  and  particularly  the  work 
and  labour  of  nine  hours  per  day  as  thereinbefore  stipulated,  but  not  other- 
wise,") "  well  and  truly  pay  or  cause  to  be  paid  unto  J.  D.  the  younger 
the  several  weekly  sums  of  money  thereinafter  mentioned,  that  is  to  say, 
35«.  weekly  and  every  week  during  the  first  year  of  the  said  term,  2L 
weekly  and  every  week  during  the  second  and  third  years  of  the  said 
term,  and  21.  28.  weekly  and  every  week  during  the  fourth  and  fifth  years 
of  the  said  term,  for  wages  and  compensation  for  the  services  aforesaid," 
as  by  the  said  deed,  reference,  &c.  That  J.  D.  the  younger,  before  and 
at  the  time  when  the  deed  was  made,  was  in  the  service  of  defendant  as 
an  assistant  in  bis  said  art,  &c. :  and  that,  after  the  making  of  the  deed, 
to  wit  13th  April,  1842,  J.  D.  the  younger,  under  and  subject  to  the  deed 
and  upon  the  terms  thereof,  wa?  in  the  service  of  defendant  as  such  assist- 
ant as  aforesaid,  and  commenced  his  service  as  such  assistant,  under  and 
subject  to  the  deed  and  upon  the  terms  thereof,  for  the  term  of  five  years 
in  the  deed  mentioned:  and  that  he  remained,  and  continued  in  the  said 
service,  &e.,  from  the  time  of  making  the  deed  until  he  was  dismissed  and 
discharged  as  after  mentioned,  to  wit  until  a  certain  day  after  the  making 
of  the  deed,  during  the  said  term,  and  before  the  commencement  of  this 
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«uit,  to  wit  6th  October,  1842 ;  and  that  J.  D.  the  younger,  during  all 
that  time,  according  to  the  said  deed  in  that  behalf,  did  serve,  abide,  &c.y 
and  diligently  and  faithfully  exercise,  &c.,  and  execute  and  perform,  &c., 
as  defendant  from  time  to  time  ordered,  &c.,  in  the  way  of  his  said  art, 
ftic. ;  and  did  endeavour,  &c.,  to  promote  the  interest  of  defendant ;  and 
fiiithfully  *and  truly  served  him  without  embezzling,  &c. ;  and  rmf*c>Q 
also,  during  the  absence  of  defendant,  well  and  faithfully  assisted,  '* 
&c. ;  and  did  not  take  in  or  do,  or  perform,  either  on  his  own  account, 
&c.,  any  business  relating,  &c.,  without  leave,  &c. ;  and  also  did  faith- 
fiilly  and  diligently  attend  to  all  such  work  of  defendant,  for  nine  hours 
each  day,  as  it  was  the  business  and  duty  of  the  said  J.  D.  the  younger  to 
attend  to,  according  to  the  said  deed  in  that  behalf;  and  did  not  absent 
himself,  &c. :  and  also  that  the  said  J.  D.  the  younger,  after  the  making 
the  said  deed,  whilst  he  was  in  the  service  of  defei^dant  as  aforesaid,  and 
until  he  was  dismissed  and  discharged  as  aforesaid,  well  and  truly  did 
and  performed  his  part  of  the  said  agreement,  and  particularly  all  such 
work  and  labour  for  nine  hours,  &c.,  as  in  the  deed  stipulated,  &c. :  that 
plaintiff  and  J.  D.  the  younger  have,  and  each  of  them  hath,  always  from 
the  time  of  making  the  deed  until  J.  D.  the  younger  was  dismissed  and 
discharged  as  aforesaid,  well  and  truly  observed,  &c.,  on  their  parts,  ac« 
cording  to  the  tenor  and  effect,  &c.,  of  the  deed.  And,  although  the  said 
J.  D.  the  younger  was,  to  wit  on  the  day  and  year  last  aforesaid,  ready 
and  willing,  and  then  tendered  and  offered,  to  continue  so  to  do,  and  in 
all  things  to  observe  and  perform  his  part  of  the  said  agreement,  and  also 
the  said  deed,  on  his  part,  until  the  end  of  the  said  term  of  five  years  in 
the  said  deed  mentioned,  (of  which  premises  defendant  then  had  notice,) 
yet  defendant,  after  the  making  of  the  said  deed,  <<  during  the  said  term 
of  five  years,  and  before  the  commencement  of  this  suit,  to  wit  on,"  &c., 
«  wholly  refused  to  suffer  or  permit  the  said  J.  D.  the  younger  any  longer 
to  remain  or  continue  in  his,  the  defendant's,  service,  or  to  serve  him  as 
such  assistant  as  aforesaid,  according  to  the  said  *deed  in  that  rmcotk 
behalf,  or  any  longer  to  observe,  perform  or  fulfil  the  said  deed  as  *- 
iuch  assistant  as  aforesaid,  pr  to  do  or  perform  his  part  of  the  said  agree- 
ment; and  then,  after  the  making  of  the  said  deed,  during  the  said  term 
of  five  years,  and  before  the  commencement  of  this  suit,  to  wit  on,"  &c.^ 
«  dismissed  and  discharged  the  said  J.  D.  the  younger  from  and  out  of  the 
service  and  employ  of  the  defendant  under  and  subject  to  the  said  deed ; 
and  hath,  from  thence  until  the  commencement  of  this  suit,  being  divers 
to  wit  three  weeks,  wholly  refused  to  suffer  or  permit  the  said  J.  D.  the 
younger  to  be  in  the  service  or  employment  of  the  defendant,  or  to  serve 
bim,  or  do  or  perform  his  duty  as  such  assistant  as  aforesaid,  according  to 
the  said  deed  in  that  behalf:"  by  means  whereof,  for  and  during  all  that 
time,  &4;.,  J.  D.  the  younger  hath  been  prevented  from  earning,  &jo.^  and 
bath  not  obtained,  &c.,  and  defendant  hath  not  paid,  &c.,  any  weekly 
•um  or  sums,  iuc.y  <<  contrary  to  the  said  deed,  and  to  the  said  covenant 
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o£tiie  defendant  by  him  in  (hat  behalf  made  as  aforesaid;"'    Other  breached 
were  added. 

The  defendant  pleaded  ten  pleas,  all  leading  to  isanes  of  fact :  but  then 
was  no  plea  of  non  est  factum. 

On  the  trial,  before  Patteson,  J,  at  the  Middlesex  sittings  in  Michael* 
mas  term,  1843,  a  verdict  was  found  for  the  plaintiff;  and  damages  were. 
assessed  severally  on  the  different  breaches.  In  the  same  term,  Manninf^ 
Serjt.,  obtained  a  rule  nisi  for  arresting  judgment  on  the  first  breach.  la 
last  term(a) 

Piatt  and  Peacock  showed  cause.  The  objection  is  that  the  deed  set 
oiit  in  the  declaration  shows  no  covenant  to  retain  the  son  in  the  defend* 
*fiQni  ^^^^^  service.  Such  *a  covenant  is  not  indeed  expressly  inserted ; 
^  but  it  will  be  implied.  The  plaintiff  covenants  that  the  son  shall 
serve ;  but  this  cannot  be  performed  unless  the  defendant  permits  the  seiw. 
vice:  it  was  therefore  clearly  understood  between  the  parties  that  the  de*. 
fendant  should  permit  the  service.  The  defendant,  in  consideration  of 
the  service  to  be  done  by  the  son,  covenants  to  make  him  weekly  pay« 
ments  in  case  he  truly  performs  the  agreement :  that  ts  quite  inconsistent 
with  the  supposition  that  the  defendant  is  to  be  at  liberty  to  reject  the 
service.  The  w^ages  are  to  be  paid  for  the  five  years,  at  higher  rates  as 
the  time  goes  on :  it  cannot  have  been  meant  that,  after  the  son  had  served 
for  the  lower  wages  agreed  upon  for  the  first  part  of  the  time,  be  was  to 
be  debarred  from  earning  the  higher  wages,  with  a  view  to  which  he  had 
entered  into  the  contract.  If  it  be  agreed,  under  seal,  between  parties  that 
one  shall  pay  the  other  money  for  his  land,  that  is  a  covenant  by  the  other- 
to  sell  the  land ;  Pordage  v.  ColCj  1  Saund.  319.  [Coleridge,  J.  Ought 
you  not  expressly  to  allege,  in  your  declaration,  the  covenant  on  which 
you  rely,  though  you  prove  it  only  by  the  production  of  the  deed  in  which, 
you  say  it  is  implied  ?]  The  effect  of  the  deed  is  set  out  in  the  declara- 
tion :  if  the  deed  raises  the  covenant,  as  a  legal  concluuon,  then  the  de» 
daration  does  show  such  covenant.  The  word  «« demise"  implies  a 
covenant  for  title  ;(ft)  but  it  is  enough  to  allege  a  deed  which  professes  to 
demise,  for  the  purpose  of  recovering  on  a  breach  of  such  implied  cove> 
nant.  [Pattesok,  J.  It  is  true  that  in  Sampson  v.  Easterby^  9  B.  &  C. 
*^911  ^^»(^)  ^'here  the  ^plaintiff  recovered  for  breach  of  an  implied- 
-'  covenant,  the  implied  covenant  was  not  set  out  in  the  declara- 
tibn.]  So,  if  a  declaration  in  tort  show  facts  raising  a  duty,  the  plaintiff 
may  recover  for  breach  of  such  duty,  though  he  even  allege  a  duty  dif- 
ferent from  that  which  really  arises;  The  Lancaster  Canal  Company  v. 
Pamaby^  11  A.  &  £.  230, 242.(<l)    So  it  would  be  enough  to  allege  that  a 


(a)  January  15th,  1844.    Before  Lord  DeDman,  C.  J^  Patteson,  Coleridge,  and 
man,  Js. 

ih)  Bee  S  Bac  Abr.  841,  (Tib  ed.,)  tit.  OnunmU  (&) 

(e)  Affirmed  in  Exch.  Cbn  Eatierby  7.  Samprnm^  6  Biog.  644. 

(ji)  lo  Ezeh.  Ch^  afflrming  the  jadgmeDt  of  Q.  B.  in  Pamaby  r.  TU  Lanenter  Cmml 
Campanyf  11  A.  &  E.  SSa  . 
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defendant  was  a  carrier,  and  bad  been  guilty  of  negligence.  The  de- 
fendant covenants  bere  to  pay  wages  weekly :  could  he  dischai^e  the 
plaintiflT's  son  after  five  days' service?  On  evidence  of  a  verbal  con- 
tract to  pay  weekly  wages,  a  jury  would  be  directed  to  infer  a  contract  to 
permit  a  week's  service.  [Patteson,  J.  That  would  be  so,  if  there  was 
actual  work  done :  would  it  be  so,  if  the  contract  were  merely  to  pay  so 
much  a  week  for  as  long  as  the  other  party  served ;  and  nothing  more  ap- 
peared ?]  If  a  servant  so  hired  were  dismissed  in  the  middle  of  the  week, 
he  could  not  sue  for  work  and  labour,  but  only  for  breach  of  the  agree- 
ment :  Hulk  y.  Heightman^  2  East,  145.  If  the  father  here  had  been 
sued  for  the  son's  neglect  to  work,  he  might  have  shown  that  the  de- 
fendant had  prevented  the  working ;  which  proves  that  the  covenants  are 
mutual. 

Mannings  Serjf .,  and  John  Hendersofiy  contra.  The  court  will  not  hold  that 
A.  cannot  covenant  to  serve  B.  without  B's.  covenanting  to  let  A.  serve 
him.  Here  no  more  appears  than  such  a  covenant  by  A. ;  except  that  the 
defendant  covenants  to  pay  the  plaintiflf's  son  if  he  does  serve.  The 
defendant  may  well  have  chosen  to  retain  in  his  hands  the  power  of 
dismissal;  whether  the  dismissal  here  was  for  reasonable  cause  might 
*bave  been  discussed  if  the  son  had  declared,  as  perhaps  he  might,  r*/«qn 
for  unreasonable  dismissal,  instead  of  suing  in  covenant.  Pordage  ^ 
T.  Cokj  1  Saund.  319,  was  not  a  direct  decision  on  the  point :  and  there 
the  words  are  <Mt  was  agreed  between  the  plaintiff  and  defendant :"  an%' 
the  court  held  that  this  language  made  the  deed  <«  the  words  of  both  par- 
ties by  way  of  agreement."  Here  the  covenants  on  each  side  are  distinct: 
and  the  payment  is  covenanted  for,  only  if  the  son  perform  his  covenant, 
«but  not  otherwise."  The  term  of  five  years  is  named  to  limit  the  de- 
fendant's responsibility.  Further,  the  covenant  on  which  the  plaintifi" 
relies  should  be  set  out :  if  the  declaration  had  alleged  the  covenant 
on  which  the  plaintiff*  insists,  the  defendant  would  have  pleaded  non  est 
fadunij  and  must  have  succeeded.  The  word  «« demise"  has  always  been 
considered  a  technical  word  raising  a  covenant  by  the  party  demising. 

Cur.  adv.  cuU. 

Lord  Denmax,  C.  J.,  now  (immediately  after  pronouncing  judgment  in 
Jlspdin  y.Jlustinj  ante.  p.  671,  delivered  the  judgment  of  the  court  in 
this  case.  Having  read  the  declaration  and  judgment,  his  lordship  pro- 
ceeded as  follows. 

After  verdict  for  the  plaintiff,  the  defendant  has  moved  in  arrest  of 
judgment,  that  the  covenant  as  above  stated  does  not  amount  to  a  cove* 
nant  by  the  defendant  to  retain  the  plaintiff's  son  in  his  employment.  And 
and  we  are  of  opinion  that  he  is  righL  We  have  already  stated  our  view 
of  the  law  as  to  implied  covenants  in  the  case  of  Atpdin  v.  Austin^  ante, 
p.  671,  and  the  reasons  there  given  apply  to  the  present  case.  The  judg« 
joent  must  be  arrested,  as  to  the  first  branch  of  covenant. 

Rule  absolute. 
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CONNOP. 

In  all  cases  of  games  within  stat.  16  C.  S,c.  7,  s.  %,  where  the  stake  exceeded  100£  and 
was  not  paid  down  immediately,  any  contract  for  the  payment  was  yoid  by  sect  8. 

Therefore,  where  a  declaration  in  assumpsit  stated  that  a  race  called  the  Grand  Duhe^ 
Michael  Stake§t  was  annually  ron  at  the  first  October  meeting,  at  Newmarket,  be- 
tween horses  named  by  persons  subscribing  to  the  stakes  on  certain  terms;  that 
terms  were  declared  for  a  race  to  be  so  ran  in  184S,  for  stakes  of  60L  for  each  horse 
named,  to  be  subscribed  to  the  said  stakes  by  the  namers  of  such  horses  respectively^ 
that  plaintiff,  defendant  and  others  subscribed,  and  respectively  named  horses, defend* 
ant  naming  three  ;  that  the  several  parties  mutually  promised  to  observe  (he  terms  ^ 
that  a  horse  named  by  plaintiff  won  the  race ;  and  that  defendant  thereby  became 
liable  to  pay  three  sums  of  60/.  as  and  for  the  stakes  in  respect  of  his  horses,  which 
sums,  when  paid,  belonged  to  plaintiff  as  winner  of  the  stakes ;  yet  defendant  disr»» 
garded  his  promise,  dec. 

Beld  that  the  declaration  was  bad  on  general  demurrer,  as  showing  an  illegal  contract. 

AssxmpsiT.  The  declaration  stated  that,  before  and  at  the  several  times 
in  this  declaration  after  mentioned,  a  meeting  for  the  purpose  of  horse- 
racing,  and  known  by  the  name  of  First  October  Meeting,  was  commonly 
held  at  Newmarket,  in  the  county  of  Cambridge  ;  at  which  said  meeting, 
during  all  the  time  aforesaid,  a  certain  race,  known  by  the  name  of  the 
Grand  Duke  Michael  Stakes,  was  annually  run  between  horses  and  fillies 
named  for  that  purpose  by  persons  becoming  subscribers  to  the  said  stakes 
upon  certain  terms  proposed  and  declared  in  that  behalf,  and  over  a  cer- 
tain course  there  known  by  the  name  of  «<  Across  the  Flat."  And  that, 
before  the  making  of  the  promise  of  defendant  in  this  count  after  men- 
tioned, to  wit  on  19tb  November,  a.d.  1840,  it  was  proposed  and  de- 
clared that,  for  the  year  1842,  the  said  race,  to  wit  the  Grand  Duke 
Michael  Stakes,  should  be  upon  the  terms  following,  that  is  to  say,  that 
the  said  race  should  be  run  at  Newmarket  aforesaid  on  the  Tuesday,  io 
the  First  October  Meeting,  of  that  year,  between  colts  and  fillies,  named 
for  that  purpose  on  or  before  the  1st  day  of  January,  a.d.  1841,  for 
stakes  of  50/.  each  colt  or  filly  so  named,  to  be  subscribed  to  the  said 
mr^q^^  stakes  by  the  *namers  of  such  colts  and  fillies  respectively,  the 
-'  said  colts  and  fillies,  at  the  time  of  the  said  race  being  run,  to  be 
respectively  three  years  old,  and  each  such  colt  to  carry  8  stone  71b.,  and 
each  filly  to  carry  8  stone  31b.,  while  running  the  said  race.  And  that 
afterwards,  and  before  the  said  Ist  January,  1841,  to  wit,  on  the  31st  De- 
cember, 1840,  the  plaintitr,  the  defendant  and  divers  other  persons,  having 
notice  of  the  premises,  became  subscribers  to  the  said  stakes  for  the  said 
year  1842,  and  the  plainrifT  then  named  four  colts  and  one  filly  to  run  !Q 
the  said  race  in  the  said  year  1842,  and  the  defendant,  having  like  notice 
of  the  pretnises,  then  named  two  colts  and  one  filly  to  run  in  the  sar::e 
race,  and  divers  other  persons  then  named  other  colts  and  fillies  to  run  in 
the  same  race ;  and  which  said  colts  and  fillies,  so  respectively  named  by 


3  Adolphus  &  Ellis,  N.  S.  hM 

plaintiff  and  defendant  and  the  said  other  persons,  would,  at  the  time  sf 
as  aforesaid  fixed  for  the  said  race  being  run,  be  three  years  old.  And. 
thereupon  afterwards  to  wit  on  the  said  3Ist  December,  1840,  in  consi- 
deration of  the  premises,  and  that  plaintiff  and  the  said  other  persons  at 
the  request  of  defendant  then  respectively  promised  defendant  that  plain- 
tiff and  the  said  other  persons  would  respectively  observe  and  perform  all 
things  which  according  to  the  said  terms  were  on  their  respective  parts 
and  behalves  to  be  observed  and  performed,  lefendant  then  promised 
plaintiff  that  he,  defendant,  would  observe  anu  perform  all  things  which 
according  to  the  said  terms  were  on  his  the  defendant's  part  and  behalf  to 
be  observed  and  performed.  Averment  that,  on  the  Tuesday  in  the  said 
meeting  called  and  known  as  the  First  October  Meeting  of  the  said  year, 
1842,  to  wit  on  the  27th  September,  in  that  year,  the  said  race  was  run  at 
Newmarket,  aforesaid,  over  *the  said  course  there,  and  that  one  t^i^qk 
of  the  said  colts  so  as  aforesaid  named  by  plaintiff  then  ran  in  the  '- 
said  race,  carrying  the  weight  which  was  required  for  colts  as  aforesaid, 
and  then  won  the  said  race ;  of  which  defendant  then  had  notice ;  and 
defendant  thereby  became  liable  to  pay  three  sums  of  50/.  as  and  tor  the 
stakes  payable  in  respect  of  the  colts  and  filly  so  named  by  defendant  as 
aforesaid,  and  which  said  sums  when  paid  belonged  to  plaintiff  as  sucih 
winner  of  the  said  stakes  as  aforesaid.  Yet  defendant  has  disregarded  his 
promise,  and,  although  often  requested  so  to  do,  has  not  paid  the  said 
three  sums  of  50/.,  or  any  or  either  of  them  or  any  part  thereof.  The 
second  count  was  on  an  account  stated. 

Pleas  to  the  first  count.  4.  That  the  promises  were  an  agreement  not 
to  be  performed  within  a  year,  and  there  was  no  memorandum  in  wriiing, 
&c.  Verification.  5.  That  true  it  is  that  the  defendant  did,  to  wit  at  the 
time  and  in  manner  and  in  form,  &c.,  play  at  a  certain  game  or  pastime, 
to  wit  at  the  game  or  pastime  of  horseracing,  for,  and  lose  at  such  play, 
the  said  three  sums  of  50/. :  ai\d  defendant  further  says  that  the  said  sums 
so  played  for,  &c.,  exceeded  the  sum  of  100/.,  and  amounted  to  a  much 
larger  sum,  to  wit  150/.,  and  were  and  every  part  thereof  was  lost  at  one 
time  and  not  at  different  times,  and  upon  credit,  and  that  defendant  did 
not  pay  down  the  same  sums  or  any  part  thereof  at  the  time  when  he  lost 
the  same  as  aforesaid  :  and  so  defendant  says  that,  by  means  of  the  pre- 
mises, and  according  to  the  force,  &c.,  of  the  statute  in  such  case,  &c'.| 
he  the  defendant  was  not  at  any  time  afterwards  bound  or  compellable  to 
pay  or  make  good  the  said  three  sums  of  50/.,  or  any  or  either  of  them, 
or  any  part  thereof,  and  *the  said  promise  of  defendant  was  and  r^cno 
is  void.  Verification.  6.  That  no  colt,  filly  or  other  cattle  of  defend-  '- 
ant  ran  in  the  said  race ;  and  that  defendant's  promise  in  the  first  count 
mentioned  was  and  is  a  wager  and  bet  for  a  sum  exceeding  10/.,  to  wit 
150/. ;  and  that  the  wager  and  bet  were  lost  at  one  time,  to  wit  on,  &c'., 
contrary  to  the  form  of  the  statute,  &c.     Verification. 

Demurrer  to  plea  4,  on  the  ground  that  it  amounts  to  the  general  isaut 
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'^should  have  concladed  to  the  oountiy,  is  argumentative^  and  merely 
denies  matters  of  evidence,  instead  of  stating  and  relying  on  the  legal 
•  teference  and  effect  of  the  matters  alleged.    General  demurrer  to  pleas  *6 
^and  6.    Joinder. 

The  plaintiff  stated  in  the  margin,  as  an  objection  to  pleas  5  and  6,  that 
the  contract  stated  in  the  declaration  is  legalized  by  stat.  18  G.  2,  c.  34, 
B.  11 ;  and  that  a  contract  as  to  the  stakes  for  a  horserace  is  not  illegal 
within  Stat.  16  Car.  2,  c.  7,  or  9  Ann.  c.  14. 

The  demurrer  was  argued  in  Michaelmas  term,  1843(a)  by  Kelly  tor 
ihe  plaintiff,  and  Erie  for  the  defendant.  The  defendant's  counsel  argued 
that  the  declaration  was  bad,  because  the  contract  disclosed  by  it  was 
illegal  under  the  statute  of  Charles  II.  Besides  the  authorities  cited  m 
the  judgment,  Bidmead  r.  Crofa,  4  Burr.  2432  ;  Edgebury  v.  Rosindale^  2 
Lev.  94,  and  stats.  13  G.  2,  c.  19,  and  3  &  4  VicL  c.  5,  were  referred  to 
in  this  part  of  the  argument. 

Another  objection  was  taken  for  the  defendant,  and  argued,  which  was 
"^f^Qll  ^^^^^  ^^  ^^^  defendant's  points  for  ^argument  as  follows.  «<  The 
''  consideration  (a  mutual  promise)  is  stated  as  moving  from  the 
plaintiff  and  other  persons,  and  the  promise  founded  thereon  as  made  to 
the  plaintiff  alone.  The  consideration  fails  ex  facie  as  to  part ;  for  it 
does  not  appear  that  the  promise  of  the  other  persons  was  binding  on 
them,  or  that  there  was  any  consideration  for  it.  Nor  does  it  appear  to 
whom  the  stakes  were  to  be  paid."  King  v.  Ssan^  2  Cro.,  M.  &  R.  48 ; 
S.  C,  5  Tyrwh.  587  ;  JTurse  v.  WUU,  4  B.  &  Ad.  739,(6)  and  Com.  Dig., 
.Action  upon  the  can  upon  JiesumpsU^  (B  13,)  were  cited.  The  court 
.gave  no  decision  on  this  point :  and  the  judgment  delivered  makes  a 
fiirther  report  unnecessary  as  to  any  other  part  of  the  argument. 

Cur.  adv.  vuU, 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  a  demurrer  to  several  pleas  to  a  declaration  in  assumpsit : 
and  upon  the  argument  several  points  were  made  and  discussed  as  to  tbe 
Talidity  of  the  pleas,  to  which  we  do  not  think  it  necessary  now  to  advert, 
as  we  are  of  opinion  that  the  declaration  is  insufficient. 

The  declaration  states  an  agreement  that  the  Grand  Duke  Micbaal 
•Stakes  should  be  run  for  by  horses  Jiamed  by  persons  becoming  subscri* 
bers  to  those  stakes,  and  that  the  race  should  be  run  for  stakes  of  50/. 
'each  colt  or  iilly  so  named,  to  be  subscribed  to  the  said  stakes  by  tbe 
namers  of  such  colts  and  fillies  respectively,  and  ihe  plaintiff^  ihe  defend- 
ant  and  diven  other  persons  became  subscribers  to  the  said  stakes ;  that 
*fiQft1  ^^  plaintiff  ^naroed  four  colts  and  one  filly,  and  tlie  defendant 
-*  named  two  colts  and  one  filly,  and  ^vers  other  persons  named 
'Other  colts  and  fillies :  and  thereupon  in  consideration  of  the  premises, 

(a)  November  17th.    Before  Lord  Denman,  C.  J.,  WUliams,  Coleridge,  and  W^ghi* 
laan,  Js. 
ijH)  iadgmenc  aiBraied  on  eiror  in  Bxch.  Ch.»  IVSAt.  ffwm^  1  A*  ft  £.66. 
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'Snd  that  the  plaintiflf  and  the  said  other  persons  at  the  request  of  the  de- 
'fendant  then  promised  the  defendant  respectively  that  he  the  plaintiff  and 
the  said  other  persons  would  respectively  on  their  parts  observe  the  said 
'terms,  the  defendant  promised  the  plaintiff  that  he 'would  perform  all  things 
teqvared  on  his  part  by  the  said  terms;  that  the  race  was  duly  run,  and 
that  one  of  the  colts  named  by  the  plaintiff  won  :  whereupon  the  defend 
ant  became  liable  to  pay  to  the  plaintiflf  three  sums  of  50/.  each  in 
respect  of  the  colts  and  iiUy  named  by  him.  It  appears,  therefore,  that  a 
horse-race  was  to  be  run  for  stakes  of  50/.  for  each  colt  or  filly,  to  be 
Yubscribed  by  the  persons  naming  such  colt  or  filly,  and  that  the  defend* 
ant  named  three,  and  became  liable  to  pay  to  the  plaintiflf,  whose  horse 
won  the  race,  the  three  sums  of  50/.  It  was  scarcely  contended,  on  the 
part  of  the  defendant,  that  the  race  itself,  being  for  a  stake  of  more  than 
SO/.,  was  not  legal ;  but  it  was  said  that  notwithstanding  the  race  was 
legal,  no  action  would  lie  against  the  defendant  to  compel  him  to  pay  his 
share  of  the  stakes,  for  that,  by  the  third  section  of  stat.  16  Car.  2,  c.  7, 
ifo  action  will  lie  to  recover  a  stake  of  greater  amount  than  100/,  though, 
bad  it  been  paid  down,  the  transaction  would  have  been  legal. 

The  words  of  the  statute  are  « If  any  person  or  persons  shall"  «  play 
at  any  of  the  said  games,"  (horseracing  being  one)  «<  {other  than  with  and 
for  ready  money)  or  shall  bet  on  the  sides  or  hands  of  such  as  do  or  shall 
($hy  thereat,  and  shall  lose  any  sum  or  sums  of  money,  or  other  thing  or 
things  so  played  for,  exceeding  (he  sum  "^of  100».  at  any  one  time  p*/»qq 
or  meeting,  upon  ticket  or  credit^  or  othenoisey  and  shall  not  pay  ^ 
iovm  the  same  at  the  time  when  he  or  they  shall  so  lose  Uie  same^  die  party  and 
parties  who  loseth  or  shall  lose  the  said  moneys,  or  other  thing  or  things 
to  played  or  to  be  played  for,  above  the  said  sum  of  100/.,  shall  not  in 
thai  case  be  bound  or  compelled  or  compellable  to  pay  or  make  good  the 
same ;  but  the  contract,"  and  any  promise  for  the  same  shall  be  void. 
The  object  of  the  statute  was  to  prevent  persons  playing  for  more  than 
100/.,  at  any  of  the  enumerated  games,  except  for  ready  money.  And  in 
the  present  case  the  stake  of  the  defendant  was  150/.,  upon  a  single  event, 
the  winning  the  Grand  Duke  Michael  Slakes:  and,  the  defendant  not 
having  paid  down  the  amount,  the  plaintiff  has  brought  the  present  action 
to  recover  the  money  which  he  has  won.  The  plaintiflf,  in  support  of  the 
general  proposition  that  an  action  might  be  maintained  to  recover  the 
stakes  won  at  a  legal  horserace,  cited  the  two  late  cases  of  Evans  v. 
Tratty  3  Man.  &  G  759;  S.  C,  1  Dowl.  N.  S.  505,  in  the  Common  Pleas, 
and  Challand  v.  Lray^  Bail  Court,  1  Dowl.  N.  S.  783,  in  this  court,  both 
of  which  are  reported  in  the  first  volume  of  Dowling^s  Cases,  n.  s.  Neither 
6f  these  cases,  however,  apply  to  the  question  now  under  consideration ; 
as,  in  each  of  them,  the  sum  won  and  sought  to  be  recovered  by  actioa 
did  not  exceed  100/. :  and  the  only  answer  given  at  the  bar  to  the  objec« 
tion  that  the  case  was  within  the  third  section  of  stat.  16  C.  2,  c.  7,  was 
that,  as  there  was  no  cootract  for  credit,  the  statute  did  not  apply. 
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But  it  appears  to  us  that  the  vrords  of  the  statute  cannot  be  limited  to 
*7001  ^^^^  ^^  express  contracts  for  credit,  *but  that  they  apply  to  all 
-'  cases  where  the  stake  amounts  to  more  than  100/.  and  is  not  paid 
down  immediately;  and  that,  if  it  be  necessary  to  enforce  the  payment 
(except  from  a  stakeholder  to  whom  it  has  been  paid  down,  the  case  is 
within  the  words  and  certainly  within  the  spirit  of  the  act,  the  object  of 
which  was  to  restrain  gaming  by  obliging  the  parties  to  play  for  ready 
money  if  the  stakes  exceeded  100/.  The  case  of  ShiUilo  y.  Theed^  7 
Bing.  405,  is  a  direct  authority  that  the  operation  of  the  third  section  of 
Stat.  16  C,  2,  c.  7,  is  not  affected  by  the  race  being  legal  under  stat.  18 
G.  2,  c.  34,  or  any  other  statute  respecting  horseracing:  and  the  case  of 
Jpplegarth  v.  Colley^  10  M.  &  W.  723,  is  to  the  same  effect. 

We  are,  therefore,  of  opinion  that,  without  reference  to  the  pleas,  and 
considering  the  question  upon  the  declaration  only,  there  should  be  judg- 
ment for  the  defendant. 

There  were  some  other  objections  raised  to  the  declaration,  the  validity 
of  which  we  do  not  think  it  necessary  to  consider,  being  of  opinion  that 
the  principal  objection  is  decisive.  Judgment  for  defendant.(a)   - 

(a)  See  stat.  8  &  0  Vict.  c.  100,  is.  15  and  18. 


•701]    •WILLIAM  HILTON  v.  The  Right  Honourable  GRANVILLE, 

Earl  GRANVILLE. 

To  a  declaration  in  case  for  digging  mines  near  the  foundations  of  plaintiff's  dwelling 
house,  without  leading  due  support,  so  that  the  said  foundations  were  injured,  and 
the  dwelling-bouse  cracked,  sank  in  and  was  in  danger  of  falling  and  being  destroyed* 
defendant  pleaded. 

That  the  dwelling-house,  from  time  whereof,  ^.,  was  part  of  the  manor  of  N.,  and  was 
situate  in  a  township  within  the  said  manor;  that  the  queen  was  seised  in  fee  of  the 

-  manor,  and  of  the  mines,  collieries  and  seams  of  coal  therein ;  and  that  she  and  ail 
those  whose  estate  she  had,  6tc  and  their  tenants  and  those  to  whom  she  or  they 
have  granted  license  to  mine,  from  time  whereof,  &c.,  have  been  used,  &c.,  and  of 
right  ought,  &c.,  to  work  the  said  mines,  collieries,  &c^  under  any  messuages,  dwel- 
ling-houses, buildings  and  lands,  parcel  of  the  manor  and  within  the  township,  and, 
for  the  purpose  of  working  the  said  mines,  collieries,  dec,  to  dig  and  make  under 
ground  all  such  mines,  pits,  &Cn  under  the  said  messuages,  dwelling-houses,  build- 
ings and  lands,  or  any  part  thereof,  as  might  from  time  to  time  be  expedient  and 
necessary  for  that  purpose,  and  out  of  the  said  mines,  dec,  to  get  the  coals,  dec,  and 
carry  away  and  convert  the  same,  doing  no  more  than  necessary  for  the  purposa 
aforesaid,  and  paying  to  the  tenants  and  occupiers  of  the  surface  of  lands  damaged 
thereby  a  reasonable  compensation,  when  demanded,  for  the  use  of  the  surface,  or 
any  damage  occasioned  thereunto  in  and  about  the  working  of  the  mines,  collieries, 
dec,  but  without  making  compensation  in  respect  of  the  surface  on  any  other 
account,  and  without  making  compensation  for  any  damage  occasioned  to  any  mes 
suages,  dwelling-houses  or  other  buildings  within  and  part  or  parcel  of  the  manor  by 
or  for  the  purpose  of  working  the  said  mines,  collieries,  dec.  Justification,  staling 
that  defendant,  as  lessee  and  grantee  of  the  crown,  committed  the  alleged  grievances* 
dec,  in  exercise  of  the  above  pg^t,  doing  no  more  than  was  necessary  fur  the  pnr^ 
poses  aforesaid.    Held,  that  the  prescription  was  void,  as  being  unreasonable. 

That  a  custom,  similarly  pleaded,  was  void  on  the  same  ground. 
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That  the  right,  if  maiDtainable  in  itself,  might  hare  been  pleaded  In  virtue  either  of  pre 

scriptioQ  or  of  castom. 
And  that  it  might  have  been  claimed  as  well  against  copyholders  as  against  tenants  of 

customary  freehold. 

Case.  The  declaration  stated  that  plaintiflT,  before  and  at  the  time  of 
the  committing,  &c.,  was,  and  thence  hitherto  hath  been,  and  is,  lawfully 
possessed  of  a  certain  messuage  or  dwelling-house  with  the  appurtenances, 
situate  in  the  manor  of  Newcastle  under  Lyme  in  the  county  of  StaflTord, 
belonging  to  and  supporting  which  said  messuage  or  dwelling-house,  before 
and  at  the  times  aforesaid,  there  were  certain  foundations  which  plaintiff 
of  right  had  enjoyed  and  was  at  the  times  aforesaid  enjoying,  and  still 
ought  to  enjoy,  for  the  support  of  the  said  messuage  or  dwelling-housCi 
without  hindrance  or  disturbance.  And  that,  before  and  at  *the  r^^/^n 
time  of  the  committing,  &c.,  a  certain  ether  messuage  or  dwell-  ^ 
ing-house  with  the  appurtenances,  situate  in  the  manor  and  county  afore- 
said, was  in  the  possession  and  occupation  of  a  certain  person,  to  wit  one 
John  Hilton,  as  tenant  thereof  to  plaintiff,  the  reversion  thereof  then  and 
still  belonging  to  plaintiflf,  and  belonging  to  and  supporting  which  last 
mentioned  messuage  or  dwelling-house,  before  and  at  the  times  aforesaid, 
there  were  also  certain  foundations,  which  plaintiflf  for  himself  and  his 
tenants  of  the  same  messuage  or  dwelling-house  of  right  had  enjoyed,  &c., 
(as  before.)  Yet  defendant,  well  knowing  the  premises,  but  contriving, 
&c.,  to  injure,  &c.,  the  plaintiflf,  and  to  undermine  the  foundations  of  his 
said  messuages  or  dwelling-houses  with  the  appurtenances,  and  wholly  to 
destroy  the  same,  while  plaintiflf  was  so  possessed  of  the  said  first  men- 
tioned messuage  or  dwelling-house  with  the  appurtenances  as  aforesaid, 
and  while  the  said  other  messuage,  &c.,  with  the  appurtenances  w^re  so 
in  the  possession  and  occupation  of  the  said  tenant  as  such  tenant  thereof 
to  plaintiflf  as  aforesaid,  and  while  plaintiflf  was  so  interested  therein  as 
aforesaid,  to  wit  on,  &c.,  and  on  divers  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  without  the  leave  or  license  of  plaintiflf 
so  wrongfully,  negligently  and  improperly,  and  without  leaving  any  proper 
or*suflScient  support  in  that  behalf,  worked  certain  mines  under  ground 
near  to  the  said  several  messuages,  &c.,  wi:h  the  appurtenances,  and  got, 
dug  for  and  moved  the  ores,  minerals  and  other  produce  of  the  said  mines 
and  substrata  there,  near  to  the  said  several  messuages,  fiu;.,  with  the  ap- 
purtenances, that,  by  reason  of  the  premises,  the  said  respective  foundations 
of  the  said  several  messuages,  &c.,  with  the  appurtenances  then  became  and 
were  ^greatly  weakened,  injured  and  dama^^ed,  undermined  and  rm-jn-^ 
rendered  unsafe  and  unstable  and  incapable  of  supporting  the  ^ 
said  messuages,  &c.,  with  the  appurtenances  as  they  would  otherwise 
have  done ;  insomuch  that,  by  reason  thereof,  the  said  several  messuages, 
&4!.,  with  the  appurtenances,  cracked,  sank  in,  and  are  in  danger  of  falling 
down  and  being  wholly  destroyed :  by  means  of  all  which  premises  the 
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assigns,  viz.  that  the  said  John  Dann  the  younger  should  and  would,  for 
and  during  the  term  of  five  years  from  the  day  of  the  date  of  the  said  deed, 
serve,  abide  and  continue  with  defendant,  his  executors,  &c.,  as  his  and 
their  assistant,  in  the  art  and  mystery  of  surgeon  dentist,  and  diligently 
and  faithfully  exercise  and  employ  himself  in,  and  do,  execute  and  per- 
form, all  such  service,  work  and  labour,  relative  to  the  said  art' and  mys- 
tery, as  defendant,  his  executors,  &c.,  should  from  time  to  time  order, 
direct,  &c.,  in  the  way  of  his  said  art,  &c.,  during  the  said  term ;  and  also 
that  J.  D.  the  younger  should  and  would  endeavour,  by  all  due  care  and 
diligence,  to  promote  the  interest  of  defendant,  his  executors,  &c.,  and 
would  faiihfully  and  truly  serve  htm  without  embezzling,  losing,  &c.,  any 
of  the  money,  goods,  &c.,  of  defendant,  his  executors,  &c. :  and,  during 
the  absence  of  defendant,  should  well  and  faithfully  assist  in  the  manage- 
ment of  the  said  art,  &c. :  and  also  that  he  should  not  take  in,  do  or  per- 
form, either  on  his  own  account,  or  for  any  other  person  or  persons  save 
defendant,  any  business  relating  to  the  said  art,  &c.,  without  leave  and 
consent  of  defendant,  his  executors,  &c. :  and  that  he  should  faithfully 
and  diligently  attend  the  work  of  defendant  for  nine  hours  each  day,  and 
should  not  absent  himself  from  the  service  of  defendant  without  his  leave, 
&c.,  save  through  sickhess  or  unforeseen  accident :  and  defendant,  for  and 
in  consideration  of  the  services  to  be  done  and  performed  by  and  on  the 
part  of  J.  D.  the  younger  as  aforesaid,  did,  by  the  said  deed,  for  himself, 
his  heirs,  executors,  &c.,  «<  covenant,  promise  and  agree  witb  the  said 
John  Dunn  the  elder,  his  executors  and  administrators,  that  defendant,  his 
•fiR71  executors,"  &c.,  •"should  and  would,  during  the  said  term  of 
-'  five  years  (in  case  the  said  J.  D.  the  younger  should  well  and 
truly  do  and  perform  his  part  of  that  agreement,  and  particularly  the  work 
and  labour  of  nine  hours  per  day  as  thereinbefore  stipulated,  but  not  other* 
wise,")  <<  well  and  truly  pay  or  cause  to  be  paid  unto  J.  D.  the  younger 
the  several  weekly  sums  of  money  thereinafter  mentioned,  that  is  to  say, 
35«.  weekly  and  every  week  during  the  first  year  of  the  said  term,  2L 
weekly  and  every  week  during  the  second  and  third  years  of  the  said 
term,  and  2/.  28.  weekly  and  every  week  during  the  fourth  and  fifth  years 
of  the  said  term,  for  wages  and  compensation  for  the  services  aforesaid," 
as  by  the  said  deed,  reference,  &c.  That  J.  D.  the  younger,  before  and 
at  the  time  when  the  deed  was  made,  was  in  the  service  of  defendant  as 
an  assistant  in  bis  said  art,  &c. :  and  that,  after  the  making  of  the  deed, 
to  wit  13th  April,  1842,  J.  D.  the  younger,  under  and  subject  to  the  deed 
and  upon  the  terms  thereof,  wa?  in  the  service  of  defendant  as  such  assist- 
ant as  aforesaid,  and  commenced  his  service  as  such  a^istant,  under  and 
subject  to  the  deed  and  upon  the  terms  thereof,  for  the  term  of  five  years 
in  the  deed  mentioned:  and  that  he  remained. and  continued  in  the  said 
service,  &e.,  from  the  time  of  making  the  deed  until  he  was  dismissed  and 
discharged  as  after  mentioned,  to  wit  until  a  certain  day  after  the  making 
of  the  deed,  during  the  said  term,  and  before  the  commencement  of  thia 
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Mit,  to  wit  6th  October,  1842 ;  and  that  J.  D.  the  younger,  during  all 
that  time,  according  to  the  said  deed  in  that  behalf,  did  serve,  abide,  &c.y 
and  diligently  and  faithfully  exercise,  &c.,  and  execute  and  perform,  &c., 
as  defendant  from  time  to  time  ordered,  &c.,  in  the  way  of  his  said  art, 
&c. ;  and  did  endeavour,  &c.,  to  promote  the  interest  of  defendant ;  and 
fiiithfully  *and  tnily  served  him  without  embezzling,  &c. ;  and  r«/;c)A 
also,  during  the  absence  of  defendant,  well  and  faithfully  assisted,  '* 
&c. ;  and  did  not  take  in  or  do,  or  perform,  either  on  his  own  account, 
&c.,  any  business  relating,  &c.,  without  leave,  &c. ;  and  also  did  faith- 
fully and  diligently  attend  to  all  such  work  of  defendant,  for  nine  hours 
each  day,  as  it  was  the  business  and  duty  of  the  said  J.  D.  the  younger  to 
attend  to,  according  to  the  said  deed  in  that  behalf;  and  did  not  absent 
himself,  &c. :  and  also  that  the  said  J.  D.  the  younger,  after  the  making 
the  said  deed,  whilst  he  was  in  the  service  of  defei^dant  as  aforesaid,  and 
until  he  was  dismissed  and  discharged  as  aforesaid,  well  and  truly  did 
and  performed  his  part  of  the  said  agreement,  and  particularly  all  such 
work  and  labour  for  nine  hours,  &c.,  as  in  the  deed  stipulated,  &c. :  that 
plaintiff  and  J.  D.  the  younger  have,  and  each  of  them  hath,  always  from 
the  time  of  making  the  deed  until  J.  D.  the  younger  was  dismissed  and 
discharged  as  aforesaid,  well  and  truly  observed,  &c.,  on  their  parts,  ac* 
cording  to  the  tenor  and  effect,  &c.,  of  the  deed.  And,  although  the  said 
J.  D.  the  younger  was,  to  wit  on  the  day  and  year  last  aforesaid,  ready 
and  willing,  and  then  tendered  and  offered,  to  continue  so  to  do,  and  in 
all  things  to  observe  and  perform  his  part  of  the  said  agreement,  and  also 
the  said  deed,  on  his  part,  until  the  end  of  the  said  term  of  five  years  in 
the  said  deed  mentioned,  (of  which  premises  defendant  then  had  notice,) 
yet  defendant,  after  the  making  of  the  said  deed,  <«  during  the  said  term 
of  five  years,  and  before  the  commencement  of  this  suit,  to  wit  on,"  &c., 
«  wholly  refused  to  suffer  or  permit  the  said  J.  D.  the  younger  any  longer 
to  remain  or  continue  in  his,  the  defendant's,  service,  or  to  serve  him  as 
such  assistant  as  aforesaid,  according  to  the  said  *deed  in  that  r«/«oQ 
behalf,  or  any  longer  to  observe,  perform  or  fulfil  the  said  deed  as  ^ 
such  assistant  as  aforesaid,  or  to  do  or  perform  his  part  of  the  said  agree- 
ment ;  and  then,  after  the  midcing  of  the  said  deed,  during  the  said  term 
of  five  years,  and  before  the  commencement  of  this  suit,  to  wit  on,'*  &c., 
«  dismissed  and  discharged  the  said  J.  D.  the  younger  from  and  out  of  the 
service  and  employ  of  the  defendant  under  and  subject  to  the  said  deed ; 
and  hath,  from  thence  until  the  commencement  of  this  suit,  being  divers 
to  wit  three  weeks,  wholly  refused  to  suffer  or  permit  the  said  J.  D.  the 
younger  to  be  in  the  service  or  employment  of  the  defendant,  or  to  serve 
bim,  or  do  or  perform  his  duty  as  such  assistant  as  aforesaid,  according  to 
the  said  deed  in  that  behalf:"  by  means  whereof,  for  and  during  all  that 
time,  &c.,  J.  D.  the  younger  hath  been  prevented  from  earning,  Suo.j  and 
bath  not  obtained,  &c.,  and  defendant  hath  not  paid,  &c.,  any  weekly 
•urn  or  sums,  tuo.f  <<  contrary  to  the  said  deed,  and  to  the  said  covenant 


706  Hilton  v.  Earl  Granville.  H.  V.  1S44. 

September,  next  preceding  the  day  of  the  date  of  that  indenture  for  thirt}«- 
one  years,  from  thence  next,  &c.  By  virtue  of  which  several  premises, 
defendant  entered  and  became  possessed,  &c.  And  that,  by  virtue  of  the 
indenture,  and  in  exercise  of  the  rights,  &c.,  thereby  conferred,  afte^ 
wards,  and  after  the  making  of  the  indenture,  and  during  the  term,  &c., 
to  wit,  on  &c.,  defendant  got,  won  and  worked  certain  mines,  &c.,  in  the 
•7071     ^^^  indenture  mentioned  and  thereby  ^granted,  &c.,  as  afore- 

-'  said,  and  situate  near  to  the  said  messuages,  &c.,  of  the  plaintiff, 
and  within  the  liberties,  townships  or  villages  aforesaid,  and  within  the 
manor  or  lordship  aforesaid,  and  then,  for  the  purpose  of  getting,  winning 
and  working  the  said  mines,  seams  and  veins  of  coal,  &c.,  dug  and  made 
under  ground  certain  mines,  pits,  shafts,  holes  and  levels  under  certain 
lands,  being  part  and  parcel  of  the  said  manor  or  lordship,  and  situate 
wiihin  the  said  townships,  and  near  to  the  said  messuages  or  dwelling* 
houses  of  the  plaintifT,  with  the  appurtenances ;  the  same  mines,  pits,&c., 
being  expedient  and  necessary  for  that  purpose ;  and  then  dug,  got  and 
moved  from  out  of  the  said  mines,  pits,  &c.,  certain  large  quantities  of 
coal,  &c.,  by  the  said  indenture  also  granted  ;  which*  said  digging  and 
making,  &c.,  and  digging,  getting  and  moving,  &c.,  is  the  working  of 
mines  and  digging,  &c.,  without  leaving  proper  or  sufficient  support,  &c., 
in  the  declaration  mentioned  :  Whereby,  and  by  means  and  reason  of  the 
premises  in  this  plea  aforesaid,  the  respective  foundations  of  the  said 
several  messuages,  &c.,  of  the  plaintiff  unavoidably  became  and  were  a 
little  weakened,  injured,  damaged,  undermined  and  rendered  a  little  un* 
safe,  unstable  and  incapable  of  supporting  the  said  messuages,  &c.,  as  they 
otherwise  would  have  done,  and  the  said  messuages,  &c.,  unavoidably  a 
little  cracked,  sunk  in,  and  were  in  danger  of  falling  and  being  destroyed, 
in  manner  and  form,  &c. ;  defendants,  on  the  said  occasions,  or  any  of 
them,  in  this  plea  aforesaid,  doing  no  more  than  was  necessary  for  the 
several  purposes  aforesaid,  and  doing  no  unnecessary  damage  to  plaintiff. 
Verification. 
mrffuy]         Replication  to  plea  3.    As  to  the  grievances  therein  ^mentioned 

-'  with  respect  to  the  first  mentioned  messuage,  &c.,  denial  of  the 
prescription :  conclusion  to  the  country.  As  to  the  messuage,  &c.,  secondly 
mentioned,  that,  before  the  committing,  &c.,  and  before  the  making  of  the 
said  indenture,  to  wit  15th  July,  1807,  George  III.  was  seised  in  fee  of  the 
duchy,  and,  in  right  thereof,  of  the  manor  and  minerals :  that  the  tene* 
ments  after  mentioned  were  within,  and  parcel  and  customary  tenements 
of,  the  manor,  and  demisable  by  copy  of  court  roll  in  fee  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor:  that,  before  the  committing) 
&c.,  or  the  making,  to  wit,  &c.,  at  a  special  court  baron,  held  on,  &c.f 
George  III.,  being  so  seised,  &c.,  granted  the  messuage,  &c.,  with  all  out- 
buildings, ways,  &c.,  easements  and  appurtenances,  &c.,  to  plaintiff  in  f<^i 
to  hold  at  the  will,  &c.,  according  to  the  custom  of  the  manor,  by  the  rents 
and  services  thereof  due  and  of  right  accustomed ;  by  virtue  of  which  grsnt 
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plaintiff,  before  the  luakibg,  &c.,  entered  and  was  seised,  &c.,  and  so  con* 
tbued  until  the  committing,  &c. ;  and  that,  before  and  at  the  time  of  the 
grant,  the  said  dwelling-house  was  supported  by  the  said  foundations,  and 
bad  no  others,  apd  they  were  part  and  parcel  of  the  manor,  and  were  ne- 
cessary to  the  support,  habitation  and  enjoyment  of  the  said  messuage,  &c.> 
so  that  without  the  same  it  could  not  stand  or  be  used,  inhabited  or  en- 
joyed,  &c.,  and  they  continued  so  necessary,  &c.,  unt'd'and  at  the  time  of 
the  committing,  &c. ;  and  by  reason  thereof  plaintiff  and  his  tenants,  &c.) 
during  all  the  times,  &c.,  had,  enjoyed,  and  of  right  ought,  &c.,  as  in  the 
declaration  mentioned.  The  replication  then  averred  entry  of  John  Hilton 
as  tenant  to  plaintiff  after  the  grant ;  descent  of  the  duchy,  manor,  &c., 
from  George  III.  to  the  queen  as  heiress  *of  William  IV. ;  and  r^^/^q 
that  defendant,  claiming  by  colour  of  a  certain  surrender  pretended 
to  have  been  made  by  plaintiff,  whereas  nothing  passed  thereby,  committed 
the  grievances,  &c.    Verification. 

Rejoinder.  As  to  the  prescription,  similiter.  To  the  replication  as  to 
the  second  messuage,  a  special  demurrer.(o)  The  plaintiff  joined  in 
demurrer. 

Plea  4,  stating,  as  to  the  grievances  mentioned  in  plea  3,  that  the  mes- 
suages were  within  the  township,  &c.,  and  immemorially  parcel  of  the 
manor,  &c. ;  that  the  townships  were  immemorially  parcel  of  the  manor; 
and  that  the  lord  for  the  time  being  had  immemorially  been  seised  in  fee 
of  the  collieries,  mines,  &c.,  within  the  manor.  It  then  set  forth  an  im- 
memorial custom  within  the  manor  that  the  lord  for  the  time  being,  and 
his  tenants,  &c.,  occupiers,  &c.,  and  all  those  to  whom  the  lord  had  granted 
license,  &c.,  have  been  used,  &c. ;  in  the  same  terms  as  those  of  the  pre- 
scription in  plea  3.  The  plea  then  stated  that  the  Queen,  being  in  right 
of  her  duchy,  &c.,  lady  of  the  manor,  and  seised,  &c.,  by  indenture,  &c«, 
granted  and  demised,  &c.,  the  rest  of  the  averments  were  like  those  in 
plea  3.    Verification. 

Replication,  in  the  same  form,  mutatis  mutandis,  as  to  the  two  me»> 
suages,  with  the  replication  to  plea  3. 

Rejoinder.  As  to  the  custom,  similiter.  As  to  the  second  messuage^ 
that,  according  to  the  custom  of  the  manor,  the  tenements  in  the  replica* 
tion  mentioned  as  granted  to  plaintiff  have  been  immemorially  demised  by 
copy  of  court  roll,  subject  to  the  custom  in  the  fourth  plea  mentioned,  and 
that  the  last  mentioned  messuage,  &c.,  were  granted  to  plaintiff  by  George 
III.  subject  thereto. 

*Special  demurrer,  on  grounds  which  it  is  unnecessary  to  state.  r*7|/> 
Joinder. 

Pleas  5  and  6  stated  the  defendant  to  be  occupier  of  the  mines,  &c., 
under  the  townships  and  within  the  manor,  and  alleged,  respectively,  a 
forty  and  a  twenty  years*  prescription  in  the  occupiers,  to  the  same  effect 

(a)  Nothing  having  ultimately  tnmed  apon  the  replication  to  plea  8  and  the  demnrrer, 
it  iM  Qonecessary  to  state  them  more  fal'ly. 
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ag  the  prescription  in  plea  3^    Issues  were  tendered  and  joined  on  Itm 
presciiptions  respectively. 

The  demurrers  were  argued  in  this  yacation.(a) 

Each  party  having  demurred,  KsUy^  for  the  plaintiflT,  claimed  the  right 
to  begin.    Erle^  contra,  cited  Earl  of  Falmouth  v«  Thamai^  3  Tyrwh.  26.(i) 

Lord  Denman,  C.  J.    It  is  understood  to  be  the  practice  that  the  party 
first  demurring  begins. 

Erle^  for  the  defendant.  The  replication  gives  no. legal  answer  to  the 
diird  or  the  fourth  plea.  The  fact  introduced  by  the  replication,  that  the 
tenements  are  held  by  copy  of  the  court  roll,  makes  no  diflerence ;  the  pre- 
scription or  custom,  if  valid,  would  attach  as  well  on  copyhold  as  on  cue* 
tomary  freehold,  which,  if  the  plea  only  were  looked  at,  these  tenements 
would  appear  to  be;  FolUi  v.  Troake^  2  Ld.  Ray.  1186.  (The  further 
argument  as  to  the  replication  is  omitted,  the  judgment  having  turned  upon 
the  pleas  only.)  The  question  then  is,  whether  pleas  3  and  4  state  a  good 
prescription  and  custom  ;  whether  the  ownership  of  the  surface  can  law- 
•7111  ^^''y  ^  *n)ade  subservient  to  the  ownership  of  the  minerals  in  the 
^  manner  stated  on  these  pleadings.  The  plaintiff*  declares  himself^ 
to  be  injured  by  losing  the  soil,  which  support  he  entitles  himself  to  by 
his  possession  of,  or  reversionary  interest  in,  certain  houses.  But  that 
would  not  entitle  him  to  claim  support  for  his  house  from  the  adjointn|; 
land,  unless  it  were  shown  that  he  had  enjoyed  such  support  for  a  time 
long  enough  to  raise  presumption  of  a  grant  from  the  landowner  against 
whom  he  claimed :  Partridge  v.  Scott^  3  M.  &  W.  220  ;(c)  WyaU  v.  Har^ 
rison^  3  B.  &  Ad.  871.  Those  cases  show  that  the  owner  of  a  house  has 
at  least  no  better  right  in  this  respect  than  the  owner  of  mere  surface.  The 
justification  here  is  limited  by  the  introductory  parts  of  the  third  and  fourth 
pleas,  so  as  not  to  include  any  charge  of  negligence  or  improper  exercise 
of  rights;  and  the  defendant  claims  to  do,  and  alleges  that  he  did,  no 
more  than  was  necessary  for  the  purposes  of  the  grant;  those  pleas,  there-^ 
fore,  are  not  affected  by  the  decisions  in  Dodd  v.  Holme^  1  A.  &  £.  493, 
and  Harris  v.  Rydingy  5  M.  &  W.  60.  As  to  the  particular  pleas:  the* 
prescription  stated  in  thethird  plea  is  not  unreasonable.  If  a  party  having 
two  houses,  and  carrying  on  an  offensive  trade  in  one,  sold  the  other  with- 
notice  of  the  trade  being  so  exercised,  the  purchaser  could  not  bring  aii' 
action  for  the  nuisance.  So,  here ;  it  may  be  assumed  that  the  surface^ 
and  the  mines  were  once  in  the  same  proprietor;  the  surface  might  be  of' 
small  value,  the  mines  very  valuable ;  is  it  unreasonable  that  the  owner, 
parting  with  the  surface^  should  stipulate  that  the  enjoyment  should  be 
^^  01  subservient  to  all  his  mining  rights ;  *that  the  surface,  if  damaged,. 
-'     should  be  paid  for,  but  that  the^tenant,  if  he  ohose  to  build,  must 

(ft)  February  6th.  Before  Lord  Beamaa,  O.  J.,  Patteeoa,  Ooleridge*  and  WSghtman*  J^  • 
(6)  Where  this  point  is  mentioned  in  the  marginal  note ; .  8.  C,  (bat  the  point  ael 
olaerred  apon,)  I  Oro.  dt  M.  89. 

(e)  See  Adon  v.  Biundeii,  IS  M.  dc  W.  324,  8M. 
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do  so  at  his  peril,  and  should  not^  by  building,  establish  a  right  to  stop  the 
vorking  of  important  mines  under  his  tenement  ?  The  cases  where  a  pre 
scription  or  custom  has  been  held  bad,  as  tending  to  destroy  the  whole 
subject  matter,  do  not  apply  here,  as  far,  at  least,  as  the  surface  is  affected. 
The  claim  is  only  to  do  a  temporary  surface  damage ;  the  ground  may  sink, 
but,  when  it  has  settled,  the  surfece  right  may  be  resumed.  [Lord  Den^ 
MAN,  C.  J.  The  surface  will  be  gone.]  A  surface  will  remain,  though 
not  exactly  the  same.  Prescriptions  to  exercise  rights  like  those  claimed 
here  have  been  held  maintainable  if  sufficiently  grounded  in  point  of  fact. 
In  Lord  Pelham  v.  Pickersgill,  1  T.  R.  660,  (see  p.  667,)  the  alleged 
right  of  an  individual  to  take  toll  on  a  public  highway  was  held  good  in 
law,  it  appearing  that  the  soil  and  tolls  were  both  formerly  vested  in  the 
crown,  so  that  the  crown  might  be  supposed  to  have  gi\*en  the  right  of 
passage  in  consideration  of  the  toll.  In  Bourne  v.  Taylor^  10  East,  189, 
a  plea  alleging  in  the  lord  of  a  manor  the  liberty  of  boring  for  coal  under 
copyhold  land  during  the  copyholder's  estate  was  held  valid ;  and  in  Pad^ 
dock  V.  ForresteTy  3  Mann.  &  G.  903,  the  prescriptive  right,  in  this  very 
manor,  to  mine  under  lands  parcel  of  the  manor,  making  compensation  fof 
surface  damage,  was  pleaded,  and  not  contested  in  point  of  law.  A  similai 
right,  under  an  express  grant,  was  treated  as  good  in  7%€  Earl  of  Cardu 
gan  V.  Jirmiiagey  2  B.  &  C.  197. '  It  will  be  contended  that  the  supposed 
prescription,  in  the  third  plea,  amounts  really  to  a  custom,  and  should 
have  been  pleaded  accordingly.  But  the  averments  merely  show  that  the 
plaintiff  holds  a  *customafy  freehold,  over  which  the  defendant  rtr^iq 
claims  a  dominion  by  prescriptive  right.  '- 

As  to  the  fourth  plea :  the  allegation  of  custom  has  as  much  certainty  a^ 
the  subject  matter  admits  of:  and  the  custom,  if  it  can  have  had  a  reason- 
able origin,  is  not  rendered  unreasonable  by  subsequent  events.  A  custom 
rests  on  the  supposition  of  an  agreement ;  and  that  may  be  presumed  here 
to  have  existed  from  time  immemorial.  It'may  be  inferred,  as  Tindal^ 
C.  J.,  points  out  in  Tyson  v.  Smithy  9  A.  &  £.  406,(a)  from  the  probable 
state  of  things  when  the  practice  originated :  the  occasion  which  existed 
for  the  license  claimed  by  the  one  party,  and  the  benefit  which  the  other 
might  derive  from  acquiescing  in  it.  His  lordship  there  (p.  425)  says: 
<<  The  custom,  in  fact,  comes  at  last  to  an  agreement,  which  has  been 
evidenced  by  such  repeated  acts  of  assent  on  both  sides  from  the  earliest 
times,  beginning  before  time  of  memory  and  continuing  down  to  our  own 
times,  that  it  has  become  the  law  of  the  particular  place."  That  applieit 
to  the  present  case :  and  it  must  be  presumed  that  every  one  building  on 
this  land  had  notice  of  the  law  so  introduced  by  general  assent  Bateson 
T.  Greeuy  6  T.  R.  411,  is  a  strong  authority  for  the  defendant.  There  the 
plaintilf  was  clearly  entitled  to  common  of  pasture  within  a  manor;  but,  it 
appearing  in  point  of  fact  that  the  lord  had  always  exercised  a  privilege 
without  limit  of  digging  for  clay  in  the  common  lands,  the  court  held  that 

(a)  Id  Exch.  Ch.,  aifirming  the  judgmeot  in  Q.  B. ;  8.  C.,e  A.  dc  E.  74A.  * 
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.ihe  lord^s  right  must  prevail,  though  it  followed  that  enough  pasture  was 
not  left  for  the  commoners.  Buller,  J.,  said  there :  <<  Where  there  are 
^7  Ml     ^^  distinct  rights,  claimed  *by  different  parties,  which  encroach 

^  on  each  other  in  the  enjoyment  of  them,  the  question  is,  which  of 
the  two  rights  is  subservient  to  the  other."  <<  In  general,  one  would  saj, 
that  the  lord^s  is  the  superior  right,  because  the  property  of  the  soil  is  in 
him :  but  if  the  custom,  established  by  evidence,  show  that  it  b  subservient 
to  the  commoners',  then  he  cannot  use  the  common  beyond  that  extent ; 
otherwise  he  subjects  himself  to  an  action  for  the  excess.  But  here  the 
evidence  shows,  that  the  commoners'  right  to  the  enjoyment  of  the  com- 
mon has  always  been  subservient  to  the  lord's."  In  Clarkson  v.  Wood' 
AottJte,  5  T.  R.  412,  note  (a)  to  Bateson  v.  Green ;  S.  C,  3  Doug.  189, 
tenants  of  a  manor  had  common  of  turbary  and  of  pasture  in  right  of  their 
ancient  messuages ;  and  the  lord  alleged  a  custom  for  the  owners  of  such 
messuages  to  have  portions  of  the  waste  assigned  to  them  for  getting  turves, 
and  for  the  lord,  afler  such  portions  had  been  cleared,  to  have  the  ground 
free  from  common ;  and  this  was  alleged  to  be  unreasonable,  because  it 
tended  to  destroy  the  right  i^laimed  by  the  commoners,  and  vvas  repugnant 
to  it.  But  the  court  held  It  good;  Lord  Mansfield  saying:  <<  This  is  a 
qualification  of  the  right ;  suppose  it  introduced  at  the  same  time  with 
the  grant,  the  grantor  might  qualify  it  in  any  way."  [Coleridge,  J. 
The  judgment  there  does  not  go  the  lengh  of  that  in  Bateson  v.  Greerij  5 
T.  R.  411,  in  sanctioning  an  actual  destruction  of  the  common.]  In 
Fol/card  v.  Hemmetly  5  T.  R.  417,  note  (a)  to  Bateson  v.  Green,  where,  in 
an  action  for  disturbance  of  common,  the  defendant  relied  upon  a  grant  of 
toil  by  the  lord,  with  consent  of  the  homage,  for  the  purpose  of  building, 
*7i^1     I^£  *('R^'^»  C*  *^M  assumed  the  possibility  that  the  lord  might 

^  originally  have  reserved  the  right  to  make  such  grants.  [Cole- 
AiDGE,  J.  Suppose  an  agreement  in  fact  between  the  lord  and  tenant,  that 
the  tenant  may  build  on  the  land,  the  lord  reserving  to  himself  the  right  to 
dig  mines  under  the  buildings.  If  that  is  inconsistent  with  their  safety,  is 
not  the  reservation  repugnant  to  the  grant  ?]  The  parties  might  agree  that 
the  lord  should  reserve  such  a  right.  In  Place  v.  Jackson,  4  Dowl.  &  R* 
318,  the  right  to  common  of  pasture  awarded  under  an  enclosure  act  was 
held  subservient  to  the  lord's  manorial  right  of  digging  stone,  though  his 
exercise  of  it  necessarily  destroyed  the  pasture  for  a  time.  In  Broadbed 
V.  Wilks,  Willes,  360,  (see  Clayton  v.  Corhy,  ante,  p.  415,)  in  the  CnuK 
of  Common  Pleas,  though  the  alleged  custom  (for  the  lord,  when  sinking 
coal  pits,  to  throw  and  place  the  rubbish  on  the  land  near  to  such  pits, 
being  customary  tenement,  &c.,  there  to  remain,)  was  held  bad,  yet 
Willes,  C.  J.,  in  delivering  judgment  said :  <(  l*he  objection  that  this 
custom  is  only  beneficial  to  the  lord,  and  greatly  prejudicial  to  the  tenants. 
is,  we  think,  of  no  weight;  for  it  might  have  a  reasonable  commencement 
JK>twithstanding,  for  the  lord  might  take  less  for  the  land  on  the  account 
of  this  disadvantage  to  his  tenant"    A  custom  for  the  lord  to  enclose 
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witbout  restriction  parcels  of  the  waste  over  which  customary  tenants  of 
the  manor  had  right  of  common  was  held,  in  Jirktt  v,  ElHs^  7  B.  &  C.  346, 
to  be  illegal ;  but  there  it  was  taken  as  established  that  a  right  of  com- 
mon existed  to  which  the  alleged  custom  for  the  lord  to  enclose  would  be 
repugnant.  And  Bayley,  J.,  distinguished  the  case  from  Bateson  v.  Green^ 
6  T.  R.  411,  saying  that,  in  the  case  then  before  the  *court,  <<the  r«7«/« 
right  claimed*'  was  « to  sever  and  take  away  permanently  from  *- 
the  common  a  beneficial  part  of  it,  so  as  to  deprive  the  commoner  of  any 
power  or  right  over  that  part;"  that,  in  Bateson  v.  Green^  5  T.  R.  411, 
the  immemorial  usage  to  dig  was  deemed  evidence  for  the  lord  that  <<  when 
he  granted  out  the  right  of  common  to  the  commoners  he  reserved  to  him- 
self  the  right  of  digging  clay:"  and  his  lordship  added:  «It  frequently 
happens  that  land,  besides  the  support  which  it  yields  for  the  food  of  man 
or  of  cattle,  has  within  it  some  valuable  product,  as  marl  or  limestone, 
which  it  is  desirable  for  the  owner  of  the  waste  to  obtain ;  and  it  is  not 
nnreasonable  that  the  lord  of  a  manor,  when  he  grants  rights  on  that  land, 
should  reserve  to  himself  the  right  of  taking  such  marl  or  limestone.  But 
when  he  takes  them,  he  does  not  permanently  deprive  the  commoners  of 
that  benefit  which  they  are  entitled  to  derive  from  the  surface  of  that  part 
of  the  land  from  which  the  marl  or  limestone  is  so  taken.  A  case  of  that 
sort  is  distinguishable  from  the  present,  because  the  lord  still  leaves  for 
(he  benefit  of  the  commoner  something  capable  of  yielding  food  for  his 
cattle.  The  user  of  the  privilege  by  the  lord  from  time  to  time  is  evi- 
dence to  show  that  he  reserved  that  right  to  himself;  and  the  nature  of 
the  substance  which  is  taken  from  the  earth  shows  that  such  reservation 
was  not  unreasonable."  Here  the  destruction  is  not  necessarily  perma- 
nent ;  and  the  reservation  is  not  unreasonable,  nor  repugnant  to  such  rights 
as  the  lord  may  be  supposed  to  have  granted.  [Colebidge,  J.  You  say 
that  the  lord  gave  leave  to  build  a  house,  but  ^reserved  the  right  rm'r^^ 
of  pulling  it  down  again.]  He  might,  llie  grant  may  have  been  ^ 
made  subordinate  to  the  mining  right.  He  may  have  said,  <<take  the  sur- 
face, and  cultivate  it ;  or  build  upon  it,  but  at  your  peril."  The  right  of 
bounding  (discussed  in  Doe  dem.  Earl  of  Falmouth  v.  Mder8on)^^a)  is  not 
a  less  encroachment  on  the  other  rights  in  the  soil  than  this.  [  Wightman,  J. 
There  is  a  case  on  that  subject  now  depending.(6}]  The  queen  is  entitled 
by  the  prerogative  to  all  mines  of  gold  and  silver  within  the  realm ;  and, 
if  they  be  in  the  land  of  a  subject,  she  (as  was  laid  down  in  The  Case  of 
MineSy  Plowd.  310,  336,)  has  <<  liberty  to  dig  and  cany  away  the  ores 
thereof,  and  with  other  such  incidents  thereto  as  are  necessary  to  be  used  for 
the  getting  of  tlie  ore."  These  rights  of  ownership  are  subservient  to  the 
mining  right  by  the  common  law.  Many  of  the  old  cases  as  to  customs 
and  prescriptions  are  collected  in  lEx  v.  Gardiner^  2  Bulst.  195.    The 

(a)  Note  to  the  case  of  Vice  v.  Thmas,  by  Smirke,  1843,  page  89 ;  a  C,  1  BL  dc  W. 
tie,  Tyrwh.  A  Gr.  643. 
(6)  Bogen  y.Brmton^  argued  in  Q.  B.  Jaanary  S3d|  184&» 
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judgment  of  the  Exchequer  Chamber  in  Tyton  r.  SmUh,  9  A.  &  E.  422, 
refers  to  Mile  y.  Benet,  Yearb.  Trin.  2  H.  4,  24  B.  pi.  20,  as  showing  that 
a  custom  « that  the  commoner  cannot  turn  in  his  cattle  until  the  lord  has 
put  in  his  own,  is  clearly  bad ;  for  it  is  injurious  to  the  muhitude,  and 
beneficial  only  to  the  lord."  But  the  reason  is  not  so  stated  in  the  Year 
book. 

The  preceding  argument  applies  to  the  pleas  taken  alone :  but,  if  the 
replication,  showing  that  the  tenements  claimed  by  the  plaintiff*  as  reveN 
sioner  are  copyhold  of  the  manor,  may  be  taken  into  consideration,  it 
mtjto']  makes  the  case  stronger  for  the  defendant,  because  a  ^copyholder 
^  has  no  right  to  build  on  the  land :  or,  even  if  he  can,  he  must  not 
do  so  to  the  lord's  prejudice ;  and  the  house,  if  built,  is  subject  to  all  the 
manorial  customs;  Gilb.  Ten.  306,  and  note(c)  by  Watkins.(a) 

It  will  further  be  contended  that  the  demise,  as  stated  in  the  pleas,  does 
not  appear  to  have  been  made  according  to  1  stat.  1  Ann.  c.  7,  s.  5.  Bat 
this,  if  it  be  a  defect,  is  cured  by  the  plaintiff*'s  pleading  over ;  Bishop  of 
London  v.  Mercer^s  Company y  2  Stra.  925,  931 ;  Fletcher  v.  Pogion^  3  B. 
&  C.  192.  The  demise  would  at  all  events  be  good  during  the  life  of  the 
queen. 

£e//y,  contra.  The  question  is,  whether  the  crown  or  its  grantee  may 
exercise  mining  rights  in  this  manor  by  injuring  the  foundations  of  dwell- 
ing-houses without  notice  or  compensation ;  and  that,  as  to  houses  ad- 
mitted to  be  immemorial.  It  is  indeed  alleged,  as  a  custom  or  prescrip- 
tion, that  the  lord  or  grantee  may  mine  under  dwelling-houses.  If  any 
such  custom  or  prescription  could  exist,  it  must  be  taken  as  implied  that 
the  parties  mining  should  leave  pillars  capable  of  supporting  any  habita- 
tions above  ;  which  is  often  done.  But,  on  the  authorities,  a  custom  or 
prescription  like  this  must  be  void,  because  it  destroys  the  subject  matter 
of  tenure,  and  because  it  tends  to  a  common  nuisance.  The  origin  of 
valid  customs  is  traced  in  Le  Case  de  Tanistry^  Davys,  28  b,  31  b,  &c. 
Such  a  custom  as  this  can  never  have  been  introduced,  in  the  maoner 
there  pointed  out,  by  approbation  and  consent  of  the  people,  and  repeated 
^*Q^  use.  Nor  has  it  the  properties  •stated  there,  (and  admitted  ia 
^  Tyson  v.  Smith,  9  A.  &  E.  421,)  to  be  inseparable  from  a  good 
custom;  it  cannot  have  had  a  reasonable  commencement,  or  continuance 
without  interruption  from  time  immemorial ;  nor  is  it  certain.  And  it  hal 
tte  character,  ascribed  to  bad  customs  in  Le  Casede  Tanistry^  Davys,  32  b« 
of  being  injurious  to  the  multitude  and  prejudicial  to  the  commonwealth, 
and  therefore  probably  commenced  in  extortion  and  oppression.  Broods 
hent  V.  WiUcSy  Willes,  360,  decides  the  present  case ;  and  the  custom 
pleaded  here  is  more  objectionable  than  the  custom  there  held  void.  la 
Badger  ▼.  Ford^  3  B.  &  Aid.  153,  this  court  refused  to  presume,  from 
evidence  of  usage,  that  the  lord  of  a  manor  had  originally  reserved  to 

(a)  5th  ed.  And  see  1  Watkins  on  Copyholds,  331,  ch.  8;  Doe  dim,  OrM  t.  7k 
Bm4  ofBwrUnglfm,  5  B.  dc  Jld.  607, 610. 
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himself  a  power  to  divest  copyholds  of  their  right  of  common :  that  case 
decides  that  a  custom  for  the  lord  to  annihilate  even  an  incident  of  his 
grant  cannot  legally  exist.  And  Bayley,  J.,  says,  in  ^rleU  v.  ElliSj  7  B. 
&  C.  965,  after  referring  to  Badger  v.  Ford^  3  B.  &  Aid.  163:  <<Had 
there  been  no  authority,  I  should  have  thought,  that  wherever  it  is  once 
established  that  a  right  of  common  has  existed  from  time  immemorial,  such 
a  privilege  or  custom  in  the  lord  cannot  by  law  be  supported,  because  it 
would  be  in  destruction  of  that  right,  of  common."  ^rieU  v.  Ellis^  7  B. 
k  C.  346,  seems  to  be  the  only  case  in  which  a  distinction  is  drawn  be- 
tween a  partial  injury  to  the  right,  and  a  total  destruction  of  the  subject 
matter :  but,  if  the  custom  goes  only  to  the  former  extent,  it  may  be  pre- 
sumed that,  in  consideration  of  it,  a  smaller  price  is  taken  for  the  tene- 
ment; whereas,  if  the  claim  by  custom  be  to  make  the  tenant's  dwelling- 
house  uninhabitable  at  *the  lord's  pleasure,  the  presumption  of  rmmnA 
such  a  bargain  cannot  be  entertained.  Harris  v.  Ryding^  5  M.  '* 
k  W.  60,  shows  that,  if  the  owner  of  land  grants  if,  reserving  to  himself 
a  right  to  enter  and  dig  for  minerals  under  the  surface,  that  reservation 
does  not  entitle  him  to  dig  without  leaving  proper  support.  And,  sup- 
posing that  the  right  here  claimed  could  exist  by  reservation,  the  plea  is 
bad  because  it  does  not  aver  that  the  defendant  and  bis  predecessors  have 
in  fact  done  damage  to  houses  in  exercise  of  the  right;  Flight  v.  TTiomas^ 
10  A.  &  £.  590. 

If  this  right  be  claimed  by  prescription,  the  lord  cannot  prescribe  against 
his  copyhold  tenant.  [Coleridge,  J.  It  does  not  appear  on  the  pleas  that 
the  premises  are  copyhold.  Patteson,  J.  There  is  nothing  on  record  to 
show  it,  if  the  replication  is  given  up.]  Considering  the  tenement  as  a 
customary  freehold ;  a  prescription,  to  avail  against  the  tenant,  must  be 
reasonable.  It  must  be  supposed  here  to  rest  on  a  grant  made  by  the 
plaintiff's  predecessor  to  the  defendant's ;  and  the  grant  in  question  is  not 
likely  to  have  been  so  made.  [Patteson,  J.  It  is  hardly  supposable  un- 
less the  owner  of  the  dwelling-house  was  owner  of  the  mine  also.]  If 
this  is  an  immemorial  freehold,  the  prescription  as  to  that  stands  as  high 
as  the  prescripiion  to  use  the  mines.  [Coleridge,  J.  The  messuages  are 
alleged  to  have  been  always  parcel  of  the  manor.]  It  is  incredible  that 
premises  should  ever  have  been  taken  subject  to  the  condition  supposed. 
[Patteson,  J.  The  tenant  may  have  given  much  less  for  the  land  on  ac- 
count of  it.]  That  answer  cannot  avail  where  the  nature  of  the  reserva* 
tion  is  repugnant  to  that  of  the  grant.  In  Shepp.  ^Touchst.  79,  c.  r*7oi 
5,  8.  7,  it  is  laid  down  that  an  exception  is  void  <<  if  the  excep-  ^ 
tion  be  such  as  it  is  repugnant  to  the  grant,  and  doth  utterly  subvert  it, 
and  take  away  the  fruit  of  it,  as  if  one  grant  a  manor  or  land  to  another, 
excepting  the  profits  thereof;  or  make  a  feoflment  of  a  close  of  meadow 
or  pasture,  reserving  or  excepting  the  grass  of  it ;  or  grant  a  manor,  ex* 
eftoung  the  services ;  these  are  void  exceptions.''    On  the  same  principle, 

2N 
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of  repugnancy,  tenants  of  a  manor  cannot  claim  common,  as  sucli|  to  (he 
entire  exclusion  of  the  lord ;  Potter  v.  Jforthj  1  Ventr.  383.(a) 

Again,  prescription,  or  a  custom,  to  create  a  nuisance,  is  bad.  Thus, 
"  if  lord  of  a  vill  prescribes  to  have  a  warren  in  all  the  land  within  the 
vill  held  of  him,  this  is  not  good;  for  conies  dig  holes  in  the  land;"  17 
Vin.  Abr.  265,  Prescription  (G,)  pi.  4.  And  in  Dewell  v.  Sanders^  Cro. 
Jac.  490,  this  court  agreed,  as  to  a  dovecot,  that,  <<  if  it  were  a  com- 
mon nuisance,  neither  the  lord  of  the  manor,  nor  the  parson,  could  erect 
a  dovehouse  more  than  any  other  freeholder,  for  none  can  prescribe  to 
make  a  common  nuisance ;  for  it  cannot  have  a  lawful  beginning :"  and 
Fowler  v.  Sanders,  Cro.  Jac.  446,  was  referred  to. 

As  to  the  cases  cited  for  the  defendant :  in  no  instance  did  the  right 
which  was  held  valid  extend  to  the  total  destruction  of  the  tenement  sub* 
jected  to  it.     [Patteson,  J.,  referred  to  the  case  cited  in  Wyrley  Canat 
Company  v.  Bradley,  7  East,  368,  371,  372,  <<  where  the  owner  of  a 
bouse  near  Newcastle,  which  was  undermined  by  a  colliery  of  the  late 
^221     ^^^^  Lonsdale,  and  fell  down  in  consequence  of  it,  ^recovered 
-'     damages  against  him."]  No  report  of  the  case  has  been  found. 
A  similar  complaint  was  stated  in  the  declaration  in  Earl  of  Lonsdale  v, 
LUtledak,  2  H.  Bl.  267,  299 ;  but  nothing  applicable  to  this  case  was  de- 
cided.    In  Lord  Pelham  v.  PtckersgUl,  1  T.  R.  660,  and  Bourne  v. 
Taylor,  10  East,  189,  the  right  claimed  did  not  go  to  the  destruction  of 
the  subservient  tenement.     In  Paddock  v.  Forrester,  3  Man.  &  G.  903, 
and  7%e  Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197,  it  was  not  made 
a  question  whether  the  prescription  set  up  was  in  its  nature  legal.    lo 
Bateson  v.  Green,  5  T.  R.  411,  the  decision  does  not  go  so  far  as  the 
statement  of  the  law  in  the  marginal  note  ;  Lord  Kenyon,  said  only  that, 
if  the  lord  had  always  dug  in  the  common  and  taken  what  clay  he  pleased, 
no  action  would  lie  «<  although  the  commoners  have  been  abridged  of  their 
enjoyment  of  some  part  of  the  common."    If  the  decision  goes  the  length 
of  sanciioning  an  entire  destruciion  of  the  common,  it  is  not  law ;  and  it 
is  not  sanciioned  by  the  court,  as  going  to  that  extent,  in  ArUU  v.  £/(tf, 
7  fi.  &  C.  365,  373.     Indeed  the  authority  of  Bateson  v.  Green,  5  T. 
R.  411,  was  treated  as  doubtful  by  Lord  Cottekham,  C,  in  the  present 
case,  HUlon  v.  The  Earl  of  Grantnlle,  1  Craig  &  P.  283,  in  Chancery. 
The  partial  diminution  of  the  waste  in  Clarkson  v.  Woodhouse,  5  T.  R. 
412,  note  (a)  to  Bateson  v.  Green;  S.  C,  3  Doug.  189 ;  Folkard  v.  Hm- 
mett,  5  T.  R.  417,  note  (a)  to  Bateson  v.  Green,  (where  the  homage  con- 
sented) and  Place  v.  Jackson,  4  Dowl.  &  R.  318,  is  very  diflerent  from  a 
usage  wholly  destructive  of  the  very  subject  matter.     {Kelly  then  pro- 
ceeded to  argue  that  the  replication  to  plea  3  was  good,  inasmuch  as  the 
*7231     S^^^  o{*^  house  with  foundations  necessary  to  it  was  an  implied 
contract  by  the  crown  that  the  grantee  should  enjoy  such  founda- 

(a)  It  appears  that  no  jodgment  was  given.    According  to  the  report  of  8.  C^  1  dannd. 
350,  die  court  inclined  to  think  the  prescription  good.    See  note  (8,)  ib.  35S,  (Slhcd.) 
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tioDS,  and  he  argued  that  the  right  now  asserted  by  the  defendant  was  in 
derogation  from  such  grant,  citing  Harris  v.  Rydingy  5  M.  &  W.  60, 
and  Hinchliffe  v.  T%e  Earl  of  Kinnoul^  5  New  Ca.  1.  He  also  con- 
tended that  the  rejoinder  to  this  replication  was  bad.  And  that  the 
demise  stated  in  the  pleas  was  void  under  1  stat.  1  Ann.  c.  7,  s.  5.) 

Erkf  in  reply.     The  main  question  on  which  the  decision  of  this  case 
must  turn  is,  whether  the  prescription,  or  custom,  be  or  be  not  valid.  The 
unreasonableness  of  the  custom  is  inferred  from  an  exaggerated  statement 
of  hardship ;  but  the  defendant  is  as  much  entitled  to  assume  that  the 
amount  of  damage  is  very  low  in  proportion  to  his  interest  in  the  mines 
as  the  plaintiff  that  is  very  high.    In  fact  there  is  only  one  instance  before 
the  court  in  which  dwelling-houses  have  been  injured  by  exercise  of  the 
defendant's  right.     It  is  represented  that  the  defendant  claims  to  destroy 
dwelling-houses  at  will ;  but  the  real  state  of  the  case  is,  that  the  tenant 
has  been  content  to  build  over  the  lord's  mine,  and  to  enjoy  the  dwelling- 
house,  subject  to  the  contingency  that,  if  the  mining  operations  come  near 
the  house,  its  foundations  may  be  interfered  with.     It  does  not  appeal 
that  the  dwelling-house  (as  well  as  all  others  subject  to  the  custom)  haa 
not  been  enjoyed  for  several  hundred  years  without  that  contingency  ha{v> 
pening.     And,  if  the  house  is  at  last  undermined,  the  land  which  the 
tenant  originally  took  remains,  and  may  be  built  on  again.     The  defend- 
ant  is  entitled  to  assume  any  state  of  facts  in  *\vhich  the  custom     rm^tnA 
or  prescription  may  have  legally  originated ;  and,  if  the  party     ^ 
taking  the  surface  agreed  with  the  lord  that  he  might  carry  on  his  mining 
operations,  making  compensation  for  damage  to  the  surface,  but  not  to 
dwelling-houses  built  upon  it,  that  would  be  a  legal  origin.     If  an  ex- 
press grant  to  that  effect  were  pleaded,  the  plea  would  be  good.     The 
reservations  in  The  Earl  of  Cardigan  v.  Armilage^  2  B.  &  C.  197,  and 
Harris  v.  Ryding^  5  M.  &  W.  60,  did  not  go  to  such  an  extent ;  but  it 
is  clear  that,  if  they  had,  the  court  would  not  have  deemed  them  invalid. 
In  Flight  V.  Thomas^  10  A.  &  £.  590,  the  particular  privilege  claimed 
had  not  been  exercised ;  there  was  no  proper  allegation  of  its  existence : 
and  it  was  of  a  very  difierent  nature  from  the  right  here  asserted.     The 
doctrine  of  Partridge  v.  &o//,  3.  M.  &  W.  220,  favours  the  defendant's 
case.    The  plaintiff's  house  has  enjoyed  the  support  now  taken  from  it ; 
but  the  defendant  shows  the  terms  on  which  that  took  place ;  and  his  act 
is  justified  by  them.     The  argument  that  prescription  or  custom  cannot 
justify  a  nuisance  Is  not  applicable.     [Lord  Denman,  C.  J.  This  would 
not  be  a  common  nuisance  unless  the  record  showed  that  it  happened  in  a 
public  street.]     The  complaint  here  as  to  houses  is  really  only  a  mode  of 
raising  the  question  whether  the  owner  of  mines  may  carry  on  his  opera- 
tions if  the  surface  hereby  be  affected.    [Wightman,  J.    You  claim  here 
to  destroy  the  dwelling-house.     Lord  Denman,  C.  J.  And  the  persons 
in  ii.  Wightman,  J.  You  allege  a  right  to  injure  the  foundations,  without 
any  necessity  of  giving  notice.]    In  the  use  of  easements  which  are  un* 
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doubtedly  legal,  mischief  may  be  done  if  the  right  be  exercised  carelessly; 
^79^1  ^  P^i'^n  riding  or  ^driving  on  a  highway  may  injure  passengers  by 
^  coming  upon  them  too  suddenly ;  but  it  is  not  to  be  presumed 
that  the  right  will  be  unreasonably  exercised.  So,  here,  the  record  does 
not  state  that  the  owner  of  the  mines  is  to  give  notice,  or  use  any  other 
precaution ;  but  it  does  not  follow  that  he  claims  to  omit  doing  good  what 
the  use  of  his  right  reasonably  requires.  And  it  is  averred  that  the  de- 
fendant, at  the  time  in  question,  did  no  more  than  was  necessary  for  the 
purposes  in  the  plea  mentioned.  Lord  Cottenham,  C,  in  the  case  be* 
tween  these  parties  in  Chancery, (a)  refused  an  injunction  to  stay  the  work* 
ing  of  the  mines,  at  the  same  time  giving  the  direction  under  which  the 
present  action  is  brought.  He  treated  the  question  on  the  validity  of  the 
lord^s  right  as  doubtful  on  the  authorities:  but  the  greater  part  of  his 
judgment  is  opposed  to  the  argument  now  urged  for  the  plaintiff. 

CSir.  adv.  vuU. 

Lord  Dekman,  C.  J.,  now  delivered  judgment. 

This  is  an  action  on  the  case  for  injuring  two  ancient  houses,  one  occo* 
pied  by  the  plaintiff,  the  other  held  under  him  by  a  tenant.  These  acts 
are  justified  by  a  prescription,  stated  in  the  third  plea,  and  by  a  custom 
.set  out  in  the  fourth,  by  which  a  right  is  claimed  for  the  defendant  as 
lessee  of  the  manor  of  Newcastle  under  Lyme.  (His  lordship  here  stated 
the  claims  of  the  right  as  alleged  in  the  pleas.) 

These  pleas  are  demurred  to  as  setting  forth  a  prescription  or  custom 
which  cannot  be  sustained  at  law,  because  unreasonable.  In  considering 
*72f)1  ^^^  question,  we  *make  no  distinction  between  the  two  pleas. 
-'  They  are  the  same  with  reference  to  the  objection.  If  either  the 
prescription  or  the  custom  is  bad  on  that  account,  the  other  must  be  bad 
likewise ;  and,  if  the  one  is  valid  in  law,  the  other  may  be  valid  also. 
We  also  think  that  the  question  whether  these  houses  are  freehold  or  copy- 
liold  does  not  afiect  that  which  I  have  just  stated.  If  the  custom  can  so 
iar  prevail  as  to  attach  on  all  the  freehold  houses  within  the  manor,  it 
might  also  attach  on  all  ancient  copyhold  bouses,  such  as  the  defendant 
tias  described  these  two  houses. 

The  principle  upon  which  this  custom  is  said  to  be  invalid  is  laid  down 
by  WiLLEs,  C.  J.,  in  Broadbent  v.  WUks,  Willes,  360.  The  paragraph 
was  cited  by  both  parties  in  the  argurnent.  «  The  objection  that  this  cus- 
tom is  only  beneficial  to  the  lord,  and  greatly  prejudicial  to  the  tenants,  is^ 
we  think,  of  no  weight ;  for  it  might  have  a  reasonable  commencement 
notwithstanding,  for  the  lord  might  take  less  for  the  land  on  account  of 
bis  disadvantage  to  his  tenant.  But  the  true  objections  to  this  custom 
•are,  that  it  is  uncertain  and  likewise  unreasonable,  as  U  may  deprive  thi 
Unant  of  the  iokale  benefit  of  the  landj  and  it  cannot  he  presumed  that  the 
tenuint  at  first  would  come  into  such  an  agreement,^* 

The  custom  thus  held  invalid  was  this,  that,  «<  when  and  as  often  as  the 

(a)  aton  V.  TU  Earl  of  GranvUie,  I  Craig  dc  P.  288,292,  Ac 
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lord  of  the  manor  or  his  tenants  of  the  collieries  or  coal  mines''  «  have 
iunk  pits  in  the  Creehol(|  lands  in  Halton,"  "  for  the  working  of  the  said 
collieries  there  to  get  coals  coming  and  arising  from  thence,''  the  lord  and 
his  tenants  <<  have  used  and  been  accustomed  to  throw,  cast  and  place" 
u  the  earth,  clay,  stones,"  &c.,  <«  coming  therefrom  together  in  heaps  on 
*the  land  near  to  such  pits,"  <«  there  to  remain  and  continue,  and  r««wni7 
to"  place  «  wood  there  for  the  necessary  use  of  the  said  pits,  and  ^ 
to  take  and  carry  away  from  thence  with  carts"  <<  part  of  the  said  coals  so 
laid  and  placed  there,  and  to  burn  and  make  into  cinders  there  other  part 
of  the  said  coals"  «  at  his  and  their  will  and  pleasure." 

Lord  Chief  Justice  Whiles,  after  pointing  out  the  uncertainty  of  the 
alleged  custom,  proceeds :  «  And  certainly  no  custom  can  be  more  unrea* 
sonable  than  the  present.  It  may  deprive  the  tenant  of  the  whole  profits 
of  the  land ;  for  the  lord  or  his  tenants  may  dig  coal-pits  when  and  as  often 
as  they  please,  and  may  in  such  case  lay  their  coals,  &c.,  on  any  part  of 
the  tenant's  land,  if  near  to  such  coal-pits,  at  what  time  of  the  year  they 
please,  and  may  let  them  lie  there  as  long  as  they  please ;"  <<  so  they  may 
be  laid  on  the  tenant's  land  and  continue  there  for  ever,  though  it  may  be 
more  convenient  for  the  lord  to  bring  them  on  his  own  land,  which  is 
absurd  and  unreasonable." 

The  case  was  removed  by  writ  of  error  from  the  Court  of  Common 
Pleas  into  this  court :  after  being  argued  several  times,  the  judgment  was 
unanimously  affirmed.(a)  Lord  Chief  Justice  Lee  said  (2  Stra.  1225,) 
that  the  question  was,  «<  whether  this  was  a  reasonable  lex  loci,  which 
they  held  it  not  to  be,  inasmuch  as  it  laid  a  great  burden  upon  the  land 
of  the  plaintiff,  without  any  consideration  appearing,  either  public  or  pri- 
vate. That  it  savoured  of  an  arbitrary  power,  and  might  (as  laid)  put  it 
in  the  power  of  the  lord,  totally  to  deprive  the  tenant  of  the  benefit  of  the 
land,  there  being  no  restriction  in  time,  and  the  word  near  was  too  vague 
and  uncertain."  *The  report  in  Wilson,  after  mentioning  the  r^^oQ 
vagueness  of  that  word,  remarks  also  that  the  custom  is  ^^  very  *- 
unreasonable,  for  it  laid  sucb  a  great  burden  upon  the  tenant's  land,  with- 
out any  consideration  or  advantage  to  him,  as  tended  to  destroy  his  estate, 
and  defeat  him  of  the  whole  profits  of  his  land,  and  savours  much  of  arbi- 
trary power,  being  pleaded  to  be  at  the  will  and  pleasure  of  the  lord,  and 
to  do  it  as  often,  and  when  he  pleases ;"  <<  and  what  was  said  at  the  bar 
touching  the  public  utility  of  coal  pits  to  the  realm  cannot  be  considered, 
for  the  pits  may  be  worked  without  this  cus.om,  for  ought  that  appears  to 
the  contrary ;"  «<  and  to  support  this  custom  would  be  to  take  away  the 
whole  benefit  of  the  land  granted  originally  to  the  copyholder  by  the  lord ; 
and  it  is  a  void  custom  and  contrary  to  law,  that  the  lessor  shall  have 
common  eneaufUer  ton  demite  quia  est  part  del  chose  demise^  Palm.  212,(&) 

(a)  WiAei  V.  BroadUni,  I  Wils.  63;  a  C,  8  Btr.  13S4. 
(6)  WUU  V.  Saytr,  Palm.  SI  I. 
TOL.  T.  54  2»2 
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and  this  custom  being  pleaded  to  be  at  the  will  and  pleasure  of  the  lordj 
tends  to  make  him  judge  in  his  own  cause,  which  the  law  will  not  endure." 

There  can  be  no  necessity  for  showing  by  a  comparison  of  details  that 
the  custom  now  pleaded  is  far  more  oppressive  than  that  which  was  thas 
deliberately  condemned  by  both  courts.  The  words  «<at  the  will  and 
pleasure  of  the  lord"  do  not  indeed  appear  in  the  present  record ;  but 
such  is  the  effect  of  the  claim  ;  for  the  lessee  of  the  duchy  and  his  sub- 
tenants assume  the  power  of  entering  any  lands  within  the  manor,  and 
searching  for  minerals  without  any  restriction  as  to  times  and  seasons,  or 
the  mode  of  occupation  or  culture.  Several  cases  were  cited  to  show 
that  such  a  custom  might  be  valid.  The  most  recent,  Paddock  v. 
•79Q1  ^ Forester^  3  M.  &  G.  903,  though  arising  in  the  same  district, 
-'  has  no  bearing  whatever  on  the  point  before  us.  The  plaintiflT 
there  sued  for  trespass  in  digging  and  taking  away  his  land  and  the  coal 
ore  there.  The  defendant  justified  in  his  third  plea  under  a  custom  stated 
generally,  and,  in  his  fourth,  under  the  same  custom  as  qualified  by  a  right 
to  compensation.  The  general  custom  was  traversed :  under  the  special 
cus.om,  the  defendant  pleaded  that  he  had  made  sufficient  compensation. 
At  a  trial  at  bar  in  the  Court  Common  Pleas,  the  jury  found  the  compen- 
sation  insufficient,(a)  and  the  court  directed  a  verdict  for  the  plaintiflT  on 
the  third  plea,  holding  that  it  was  not  supported  by  proof  of  the  qualified 
custom.  The  injury  to  foundations  was  in  no  way  connected  with  that 
trial. 

The  greatest  reliance,  however,  was  placed  on  some  decisions  in  which 
a  custom  derogatory  to  the  lord's  oral  grant  has  been  holden  valid.  Bate^ 
son  V.  Greerij  5  T.  R.  411,  is  the  strongest  of  these  cases,  where  the  lord 
of  a  manor  defended  himself  successfully  against  a  commoner  whose  ex* 
tent  of  common  he  had  curtailed  by  taking  clay,  on  proof  that  ihe  lord 
had  constantly  dene  so.  The  language  of  Lord  Kenyon  is  certainly  large, 
though  considered  by  Baylgy,  J.,  in  ^rleU  v.  £//{,?,  7  B.  &  C.  346,  to  be 
•7^m  s^^y^^*  ^^  some  restriction.  If,  indeed,  it  must  be  •taken  to  im- 
^  port  that  a  lord,  afer  granting  rights  of  common,  may  help  him- 
self to  any  portion  of  the  common  land  to  the  exclusion  of  his  grantees, 
such  a  doctrine  is  incompatible  with  many  oiher  cases,  and  cannot  be  sup- 
ported in  principle.  The  two  decisions  in  the  notes  to  Bateson  v.  Greeny 
5  T.  R.  411,  are  much  more  cautiously  worded :  and  in  that  of  Folkard 
v.  Hemmettj  5  T  R.  417,  note  (a)  to  Bateson  v.  Gree?i,  Liord  Chief  Jus:ice 
De  Grey  expressed  himself  conformably  to  what  we  consider  the  true 

(a)  The  compensation  was  found  sufRcient.  See  the  report^  p.  023.  The  entiy  of 
the  verdict  is,  however,  inaccarate^y  slated  in  the  report,  as  to  the  first  and  second 
issues.  Thfl  verdict  on  the  plea  of  not  gailty  was  fur  the  defendants  as  to  getting  tho 
earth,  soil,  and  stones,  and  for  the  plaintiif  as  to  the  residue.  On  the  plea  of  not  poa* 
sessedfthe  verdict  was  fur  the  defendants  as  to  the  coals,  culm,  ore,  and  other  minerals, 
and  for  the  plaintifi*  as  to  the  residue.  The  defendants  had  also  a  verdict  on  the  fourth 
plea, besides  others;  and  they  had  accordingly  judgment  as  to  all  the  complainL 
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legal  principle.  <<  The  defendants  justify  under  the  usage.  I  will  not 
call  it  a  custom,  because  I  look  on  it  as  a  reserved  right  of  the  lord  ;"  and 
assuredly  whatever  the  lord  can  reasonably  be  supposed  to  have  reserved 
out  of  his  grant  the  usage  may  adequately  prove  that  he  did  reserve.  But 
a  claim  destructive  of  the  subject  matter  of  the  grant  cannot  be  set  up  by 
any  usage.  Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
right  in  the  lord  to  deprive  his  grantee  of  the  enjoyment  of  the  thing 
granted,  such  a  clause  must  be  rejected  as  repugnant  and  absurd.  That 
the  prescription  or  custom  here  pleaded  has  this  destructive  eflect,  and  is 
so  repugnant  and  void,  appears  to  us  too  clear  from  the  simple  statement 
to  admit  of  illustration  by  argument. 

•  Our  speedy  decision  was  requested  by  both  parties :  and  our  opinion, 
being  clear,  ought  not  to  be  delayed.  If  it  is  wrong,  it  may  be  placed 
immediately  in  the  proper  train  for  correction.(a) 

Judgment  for  plaintiSI 

(a)  The  issues  of  fact  were  tried  at  the  Staffordshire  Summer  assizes,  1844,  heforo 
Tindial,  C.  J.,  when  a  verdict  was  found  for  the  plaintiflf  on  all  the  issues.  A  rule  nisi 
fur  a  new  trial  was  obtained  in  Michaelmas  term,  1844,  and  was  made  absolute  in  the 
racation  after  Trinity  term,  1845,  on  grounds  not  involving  the  points  raised  in  the 
above  reported  case. 


•GREVILLE  V.  CHAPMAN,  HENRY  LAMB  and  THOMAS      [nSl 

LAMB. 

Declaration  for  libel  alleged  that  a  horserace  was  run  for  stakes  raised  by  suhscrlption 
to  wit  9,1001  by  182  subscribers,  at  which  a  horse  C.  had  been  entered,  and  the  ownei 
was  entitled  either  to  let  9uch  horse  run  or  to  withdraw  him :  that  plaintifl*,  afier  C 
was  entered  and  before  and  at  the  time  of  the  race,  became  owner  of  C. ;  that  C.  be 
came  lame  and  unfit  to  run,  and  plaintiff*  withdrew  him;  that  defendants  published  a 
libel,  which  was  set  out,  and  which  imputed  that  plaintiff  had  betted  against  C,  re- 
marked on  the  time  at  which  the  lameness  appeared,  and  stated  that  the  withdrawing 
him  was  an  infernal  robbery.    Defendants  pleaded  not  guilty,  and  several  pleas  in 
justification,  some  alleging  in  substance  the  truth  of  the  above  imputations;  but  all 
the  issues  were  found  for  plaintiff*:  and  it  did  not  otherwise  appear  on  the  record  that 
plaintiff*  had  in  fact  betted. 

Held,  that  the  plaintiff*  was  entitled  to  recover,  for  that  there  was  no  illegality  in  a  horse* 
race  run  without  fraud ;  and,  even  if  there  were,  plaintiff*  was  entitled  to  protection 
of  his  character  in  respect  of  other  matters  connected  with  the  transaction. 

Although,  in  the  course  of  plaintiff*'s  evidence,  for  the  purpose  of  identifying  himself  as 
the  party  libelled,  he  showed  that  he  had  actually  betted  more  then  IDA  on  the  event  of 
the  race. 

A  witness  for  plaintiff*  stated,  on  cross  examination,  that  by  the  rules  of  The  Jockey  Club 
the  owner  of  a  horse  might  bet  against  his  own  horse  and  then  withdraw  him.  HeU 
that  the  witness  might  be  asked,  on  re-ezamination,  whether  be  did  not  consider  such 
conduct  dishonourable. 

Case.  The  first  count  charged  that,  before  and  at  the  time  of  the  com* 
mitting,  &c.,  to  wit  25ih  May,  1842,  a  certain  race,  called  The  Derby 
Race,  had  been  and  was  run  at  a  certain  place  called  Epsom  Downs  near 
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I^som,  in  Sarrey,  by  and  between  a  certain  borse  called  Attila  and  a  cep* 
tain  other  horse  called  Robert  de  Gorbam  and  divers  other  horses,  for 
eertaiu  stakes,  amounting  altogether  to  a  large  sam,  to  wit  9,100/.,  sub- 
scribed by  divers,  to  wit  182,  subscribers ;  that  Attila  won  the  race  and 
Robert  de  Gorham  came  in  second:  and,  before  the  race  was  run,  a  cer- 
tain horse  called  Canadian  had  been  and  was  entered  as  one  of  the  horses 
for  running  the  same ;  and  the  owner  thereof  was  entitled  to  have  the 
same  run  in  the  same  race,  or  to  withdraw  the  same  from  the  running  in 
the  same,  as  he  might  think  fit;  that,  after  the  said  horse  called  Canadian 
had  been  entered  to  run  the  rac^,  and  a  short  time  before  the  race  was 
^0isyi     ^^9  ^o  ^'^  ^^^  M2ty^  1842,  plaintiff  ^'became  and  was  the  pur- 

-'     chaser  of  Canadian ;  and,  before  and  at  the  time  when  the  race 
was  run,  and  also  at  the  time  when  Canadian  was  withdrawn  from  the 
race  as  after  mentioned,  was  the  owner  of  Canadian ;  and,  but  for  the  un- 
fitness of  the  same  to  run  in  the  said  race  as  after  mentioned,  it  was  the 
intention  of  plaintiff  that  the  same  should  run,  and  the  same  would  have 
run,  in  the  same :  that,  a  short  time  before  the  race  was  run,  to  wit  23d 
May,  1842,  Canadian  was  discovered  to  be  and  was  lame,  and  was  after- 
wards, to  wit  23d  May,  1842,  carried  and  conveyed  in  a  ran  to  Epsom 
aforesaid  in  order  that  the  said  last  mentioned  horse  might  run  in  the  said 
race  if  he  should  be  able  or  in  a  fit  or  proper  state  so  to  do :  that  the  said 
horse  continued  to  be  and  was  lame  from  the  day  and  year  last  aforesaid 
until  a  certain  other  day  sliorily  before  the  race  was  run,  to  wit  until  24th 
May,  1842,  when,  the  said  horse  being  and  continuing  lame  and  unfit  to 
run,  and  incapable  of  running  in  the  race,  and  being  then  in  such  a  state 
that  it  would  have  been  injurious  to  him  to  run  in  the  said  race,  plaintiff 
withdrew  him  from,  and  would  not  suffer  or  permit  him  to  run  in,  the  said 
race ;  nor  did  the  same  run  therein :  that,  at  the  time  of  the  withdrawing 
of  the  said  horse  from  the  said  race  as  aforesaid,  there  was  no  probability 
that  the  said  horse  could  recover  his  said  lameness  in  time  to  run  or  be  fit 
or  capable  to  run  in  the  said  race ;  and  that  the  said  horse  continued  and 
was  lame  and  unfit  and  incapable  to  run  in  the  said  race  until  and  at  the 
time  when  the  same  was  run.     That,  before  the  running  of  the  race,  and 
before  and  at  the  time  of  the  committing,  &c.,  divers  persons  had  as- 
sociated themselves  together,  and  formed   a  club  called  The  Jockey 
Club,  and  plaintiff  had  become  and  was  a  member  of  that  club.     And, 
M*^^^     ^before  and  at  the  time  of  the  committing  of  the  grievance  by  the 

^  defendants  as  hereafer  mentioned,  the  principal  and  ordinary 
signification  and  meaning  of  a  statement  or  the  term  that  a  person  had 
betted  ten  thousand  to  three  hundred  against  a  horse  ei>(ered  and  engaged 
for  running  a  race  with  another  horse  or  horses  was  and  still  is  that  he  had 
betted  and  wagered  with  another  person  or  persons  10,000/.  to  300/.  (bat 
ffuch  horse  would  not  win  such  race,  and  that  last  mentioned  person  or 
jiersons  had  betted  and  wagered  with  him  300/.  to  10,000/.  that  such 
Jiorse  would  win  the  said  race.    And  before  and  at  the  time  of  the  com* 
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nitting,  &c.,  (stmilar  explanation  of  a  bet  of  10,000/.  to  100/.)  And, 
before  and  at  the  time  of  the  committing,  &c.,  the  principal  and  ordinary 
signification  and  meaning  of  a  statement  or  the  term  that  a  person  had  laid 
llie  odds  to  the  amount  of  1500/.  more,  when  made  and  nsed  in  reference 
to  a  previous  statement  that  such  person  had  betted  and  wagered  with 
another  person  or  persons  a  large  sum  of  money  to  a  less  sum  that  a  horse 
entered  and  engaged  to  run  a  race  with  other  horses  would  not  win  such 
race,  was  and  still  is  that  he  had  still  further  betted  and  wagered  with 
another  person  or  persons  to  the  amount  of  1500/.  to  a  sum  or  sums  not 
amounting  to  1500/.  that  such  horse  would  not  win  such  race.  Yet  de- 
fendants, well  knowing,  &c.,  but  contriving,  &c.,  to  injure  plaintiff  in  his 
good  name,  &c.,  and  to  bring  him  into  public  scandal,  &c.,  and  to  cause 
it  to  be  suspected  and  believed  that  he  the  plaintiff  had  been  and  was 
guilty  of  the  misconduct  afier  mentioned  to  have  been  imputed  to  his 
charge,  heretofore,  to  wit  29th  May,  1842,  in  a  certain  newspaper  called 
<<  Sunday  Times,^'  fiilsely,  wickedly  and  maliciously,  did  publish  a  certain 
false,  ^scandalous,  malicious  and  defamatory  libel,  containing  the  rv^oj 
&lse,  scandalous,  malicious,  &c.,  matter  following,  of  and  con*  '- 
ceming  plaintiff,  and  of  and  concerning  the  said  race  so  run  as  aforesaid, 
and  of  and  concerning  the  said  horse  called  Canadian  and  the  said  horse 
called  Robert  de  Gorham,  and  of  and  concerning  the  said  horse  called 
Canadian  having  been  so  entered  and  engaged  to  run  the  said  race,  and 
of  and  concerning  the  same  having  been  so  taken  to  Epsom  as  aforesaid, 
and  of  and  concerning  the  withdrawing  of  the  said  horse  called  Canadian 
from  the  race  aforesaid,  and  of  and  concerning  the  24th  day  of  May,  1842, 
and  also  of  and  concerning  the  said  association  and  club  called  The  Jockey 
Club  (that  is  to  say :) 

<<  And  now,  to  wind  up  with  a  few  words  on  the  Canadian  affair,** 
(meaning  the  withdrawing  of  the  said  horse  from  the  said  race  as  afore- 
said,) <Mo  what  a  degree  of  degradation  and  contempt  is  The  Jockey 
Club"  (meaning  the  said  association,  &c.)  «  reduced,  when  its  own  mem* 
bers,  the  turf  legislators  themselves,  laugh  to  scorn  the  power  of  its  laws, 
and  publicly  and  unblushingly  charge  each  other  with  practising  a  most 
iniquitous  system  of  turf  trickery  and  deceit.  The  scene  that  was  enacted 
at  the  Spread  Eagle  at  Epsom,  on  Tuesilay  ni^t,"  (meaning  the  night  of 
Tuesday,  the  24th  of  May,  1842,  aforesaid)  «<  will,  it  is  to  be  hoped,  from 
the  exposure  that  took  place,  operate  as  a  eaution  to  the  honest  better  to 
distrust  the  man,  however  high  his  rank,  who,  after  having  laid  his  thou- 
sands against  a  horse,  becomes  its  purchaser  within  a  few  weeks  before 
the  race  comes  off,  for  which  that  horse,  by  his  public  performance,  has 
elevated  himself  into  very  high  favour,  and  to  whose  capabilities  there  is 
•very  probability  attached  that  he  will  pull  triumphantly  *through.  rt^oK 
Canadian,"  (meaning,  &c.,)  <«  the  stable  companion  of  Robert  de  '- 
Gorham,"  (meaning,  &c.,)  «  could  give  the  latter  a  large  lump  of  weight 
and  still  beat  him  cleverly.    What  conolusbn,  then,  may  we  draw  from 
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this  fact,  as  to  the  probable  issue  of  the  Derby,"  (meaning  the  said  raoe, 
&c.,)<<had  Canadian,"  (meaning,  &c.,)  «<  started"  (meaning  started  in 
the  said  race  ?)  «<  But  Canadian"  (meaning,  &c.)  <<  was  sold  ;  and  a  lame 
excuse  is  better  than  no  excuse  at  all.  The  horse"  (meaning  the  said 
horse  called  Canadian)  <<  is,  however,  brought  to  the  appointed  place  of 
contest :  the  deception  is  carried  on  until  the  very  day  before  the  race,", 
(meaning,  &c.,)  <<  and  then  the  bubble  bursts.  The  horse,"  (meaning 
the  said  horse  called  Canadian,)  <<is,  atthe  eleventh  hour  nearly,  dis- 
covered to  be  lame  and  must  therefore  be  drawn"  (meaning  with- 
drawn from  the  said  race.)  <<  Was  the  horse"  (meaning  the  said  horse, 
called  Canadian)  <(lame  when  he  got  into  the  van  or  when  he  came  out 
of  it  ?  That  is  the  question.  Why  it  was  fearlessly  declared  in  the  pre- 
sence of  a  large  body  of  the  sporting  fraternity,  at  the  place  previously  al- 
luded to  that  the  then  owner  of  Canadian  (meaning  plaintiff)  <<  had  on  the 
<  Thousand  Day,'  at  Newmarket,  stated  that  he"  (meaning  plaintiff) «« had 
betted  ten  thousand  to  three  hundred  against  the  horse,"  (meaning  the  said 
horse  called  Canadian,)  <<  and  which  bet  he"  (meaning  plaintiff)  <(  con- 
sidered at  the  time  that  it  was  laid  to  be  a  good  one:  that,  when  Cana- 
dian" (meaning,  &c.)  <<fell  lame,  he  had  betted  ten  thousand  to  one 
hundred  against  him,"  (meaning  the  said  horse  called  Canadian  ;)  «  and 
that,  on  that  very  day,"  (meaning  24th  May,  1842,  aforesaid,)  <(he"  (mean- 
ing plaintiff)  <<had  laid  the  odds  to  the  amount  of  one  thousand  five  hun- 
mffof*!  ^^^^  more.  If  *this  statement  is  correct,  and  there  is  little  doubt 
-*  of  it,  for  the  integrity  of  the  gentleman  who  made  it  cannot  be 
impugned,  and  he  even  offered  to  appear  before  any  tribunal  and  take 
oath  as  to  its  truth,  then  the  denouncements  that  the  Canadian  affair*^ 
(meaning  the  withdrawing  of  the  said  horse  called  Canadian)  «  from  the 
said  race  as  aforesaid  was  <  nothing  short  of  an  infernal  robbery'  are  fully 
justified  ;  and  an  indelible  blot  will  henceforth  lie  on  the  escutcheons  of 
those  persons"  (meaning,  amongst  others,  the  plaintiff)  <<  who  perpetrated 
it."  By  means,  &c. 
Pleas.  1.  Not  guilty.    Issue  thereon. 

2.  That  it  was  not  plaintiff's  intention  that  the  horse  Canadian  should 
run,  in  manner,  &c.     Issue  thereon. 

3.  That  the  horse  was  not  discovered  to  be,  nor  was,  lame  before  hf^ 
was  carried  and  conveyed  in  the  van,  in  manner  &c.     Issue  thereon. 

4.  That  the  horse  was  not  lame  or  incapable  of  running,  in  manner^ 
&c.    Issue  thereon. 

5.  That,  after  the  horse  had  been  entered,  and  before  plaintiff  became 
Owner,  plaintiff  betted  sums  of  money,  each  exceeding  10/.,  that  the  horse 
would  not  win  the  race,  with  divers  persons  who  betted  with  plaintiff  that 
the  horse  would  win:  that  plaintiff  had  stated  on  the  Thousand  Day  at 
Newmarket  that  he  had  bet  10,000/.  to  300/.  against  the  horse  winning, 
and  considered  the  bet,  when  laid,  to  be  a  good  one :  that  he  had  also 
■tated  that,  when  the  horse  became  lame,  he  had  betted  10,000/.  to  1001. 
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against  the  horse  winning :  that  plaintiff  afterward  became  owner  of  the 
horse  for  the  purpose  that  he  might  dishonestly  and  dishonourably  with- 
draw the  horse  from  running  and  winning,  and  that  plaintiff  might  thereby 
win  the  moneys,  &c. :  whereupon  *the  defendants,  &c.  (justifi.  ■-•^'v^ 
cation.)  Replication,  De  injuria.     Issue  thereon.  '* 

6.  That,  after  the  horse  had  been  entered,  to  wit  10th  April,  1842, 
called  in  the  supposed  libel  The  Thousand  Day  at  Newmarket,  plaintiff 
atated  that  he  had  betted  10,000/.  to  300/.  against  the  horse's  winning  the 
race,  and  that,  when  the  horse  fell  lame,  he  had  betted  10,000/.  to  100/. 
against  the  horse's  winning  the  race ;  averment  that,  after  the  horse  had 
been  entered,  to  wit  1st  January,  1842,  and  on  divers,  &c.,  afterwards, 
plaintiff  did  bet  with  other  persons  sums  of  money  each  exceeding  10/., 
and  amounting,  to  wit,  to  30,000/.,. that  the  horse  would  not  win :  that 
plaintiff  afterwards,  and  before  the  race  was  run,  to  wit  24th  May,  1842, 
without  any  fair,  just  or  proper  cause  in  that  behalf,  wrongfully,  dishonestly 
and  dishonourably  withdrew  the  said  horse  from,  and  would  not  suffer  or 
permit  the  same  to  run  in,  nor  did  the  same  run  in,  the  said  race ;  wiih  the 
intention,  and  for  the  purpose  and  in  order,  that  the  plaintiff  might  thereby 
win  the  said  moneys,  &c. :  wherefore  defendants,  &c.  (justification.)  Re- 
plication, De  injuria.     Issue  thereon. 

7.  That,  after  the  horse  had  been  entered,  to  wit  1st  December,  1841, 
plaintiff  did  bet  with  divers  persons  sums  of  money  each  exceeding  10/., 
and  amounting,  to  wit,  to  30,000/.,  that  the  horse  would  not  win ;  that 
plainiifl*  afterwards,  and  before  the  race  was  run,  to  wit  24th  May,  1842, 
wrongfully,  dishonestly,  and  dishonourably  caused  and  procured  the  said 
horse  to  become,  and  the  same  then  was,  by  such  cause  and  procurement, 
lame  and  unfit  to  run,  and  incapable  of  running  in  and  winning  the  said 
race ;  and  plaintiff  so  caused  and  procured  the  said  horse  to  become  lame 
and  unfit  to  run,  and  incapable  of  running,  in  the  said  race,  with  the 
^intention,  and  for  the  purpose  and  in  order,  that  plaintiff  might  rmftoa 
thereby  win  the  said  moneys,  &c. :  wherefore  defendants,  &c.  ** 
justification.)    Replication,  De  injuria.     Issue  thereon. 

On  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Surrey  Summer  assizes, 
1842,  the  publication  was  proved;  and  evidence  was  given  as  to  the 
lameness  of  the  horse,  and  the  circumstances  under  which  he  was  entered 
and  withdrawn.  It  was  proved  by  plaintiff  that  he  was  the  owner  of  Ca- 
nadian at  the  time  of  the  withdrawing,  and  had,  at  that  time,  bets  against 
Canadian's  running,  amounting  to  sums  considerably  above  10/.  This 
appeared  on  the  examination  in  chief:  but  it  also  appeared  that,  if  Canadian 
had  won  the  race,  the  plaintiff  would  have  won  a  considerable  sum  more 
than  he  gained  by  the  withdrawing.  A  witness,  called  for  the  plaintitt^ 
stated,  on  cross-examination^  that  he  was  a  member  of  The  Jockey  Club« 
and  that  the  owner  of  a  horse  entered  for  the  race  was  entitled  to  withdraw 
him  without  giving  any  reason,  and  such  owner,  if  he  had  betted  against 
the  horse's  winning,  would  be  entitled  to  receive  the  money.    The  wit- 
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ness,  on  re-examination,  was  asked  what  was  his  opinion  respecting  6e 
moralitj  of  a  case  where  a  party  has  betted  against  his  own  horse,  and 
afterwards  withdraws  him.  The  counsel  for  the  defendants  objected  to 
the  question ;  but  the  lord  chief  baron  overruled  the  objection.  The 
witness  then  answered  as  follows.  <<  It  is  not  consistent  with  the  principles 
of  honour  for  a  person  to  bet  largely  against  his  horse  and  then  to  withdraw 
him.  No  person  who  acted  according  to  the  principles  of  honour  would 
be  guilty  of  a  thing  of  the  kind.     I  think  that  no  man  guilty  of  such 


*7391  ^^^  vould  be  tolerated  in  society.  *If  such  a  case  were  brought 
before  The  Jockey  Club,  I  should  think  he  would  be  expelled,  I 
should  vote  for  his  expulsion." 

At  the  close  of  the  plaintiff's  case,  the  counsel  for  the  defendants  cgsi- 
tended  that,  upon  the  evidence,  no  action  was  maintainable,  inasmuch  atf 
the  plaintiif  founded  his  complaint  upon  a  grievance  which  affected  h!m 
only  in  the  character  of  a  party  who  had  committed  the  illegal  act  of  bet- 
ting to  the  amount  of  more  than  10/.  upon  a  horserace.(€i)  The  lord 
chief  baron  held  that  this  did  not  prevent  the  plaintiff's  recovering  in  the 
present  action. 

Verdict  for  plaintiff  on  all  the  issues. 

In  Michaelmas  term,  1842,  Sir  W.  W.  FoUetty  solicitor-general,  ob^ 
tained  a  rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection  and  the 
reception  of  improper  evidence. 

In  last  Michaelmas  vacation,(&) 

ThesigeTy  Peacock^  and  Hodges  showed  cause.  First,  as  to  the  objection 
from  the  supposed  illegality.  No  objection  to  the  legality  can  be  taken 
under  the  plea  of  not  guilty  ;  and  the  other  pleas  have  no  application  to 
such  a  point.  The  plea  of  not  guilty  denies  only  the  publication,  the 
meaning  alleged,  and  the  malice :  it  has  the  same  effect  as  a  plea  of  not 
guilty  to  a  declaration  for  slander,  which  puts  in  issue  nothing  that  the 
*7401  ^^^  pl^^  would  not  have  put  in  issue  before  the  new  rules ;  *R» 
-I  Hil.  4  W.  4,  IV.  1 ,  5  B.  &  Ad.  ix.  It  is  true  that  the  fact  of  the 
bets  having  been  laid  arose  upon  the  evidence  for  the  plaintiff;  and  it  will 
be  contended  that,  akhough  the  defendants  could  not  have  given  evidence 
of  facts  showing  illegality,  they  are  entitled  to  object  to  the  illegality  when 
the  plaintiff  himself  rests  his  case  upon  facts  which  show  it.  But  the  libel 
itself  imputes  the  fact  of  the  betting  as  well  as  the  fact  of  the  fraud :  the 
laying  of  the  bets  was  not  a  necessary  part  of  the  plaintiff's  case.  In  Fett' 
wick  V.  Laycocky  1  Q.  B.  414,  the  plaintiff's  evidence  disclosed  a  contract 
alleged  to  be  illegal :  but  it  was  held  that  the  objection  could  not  be  takeo 
on  a  plea  of  nunquam  indebitatus.  The  cases  which  will  be  relied  upon 
for  the  defendants  are  distinguishable.  In  Morris  v.  Langdaky  2  B.  &  P. 
284,  on  special  demurrer,  a  declaration  for  slander  was  held  bad,  becaose 

(a)  See  ShiUUo  ▼.  Thud^  7  Bing.  406,  and  the  other  authorities  referred  to  in  Beffdmtk 
V.  Cmnop^  ante,  p.  603.    Also  stat.  8  A  9  Vict.  e.  109,  ss.  16,  and  18. 
ih)  November  27ih,  184t.    Before  Lord  Denmrnn,  C.  J.,  Coleridge,  and  Wightman.  Ak 
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It  stated,  by  way  of  inducement,  that  the  plaiDtifl*  was  a  jobber  in  the 
funds,  and  complained  that  the  defendant  slandered  the  plaintiff  as  such 
jobber :  and  the  court  held  that  it  did  not  sufficiently  appear  that  the  trade 
was  legal.  But  here  the  declaration  does  not  allege  the  betting;  and  the 
record  shows  no  illegality,  except  from  the  defendants'  imputation.  So 
in  Hunt  v.  Bellj  1  Bing.  I ;  S.  C,  7  B.  Moore,  212,  the  illegal  occupation, 
to  which  the  slander  referred,  was  necessarily  part  of  the  plain tifi^'s  case: 
so  was  the  fact  of  the  illegal  trade  in  Manning  r.  Clement^  7  Bing.  362* 
In  the  case  last  mentioned,  indeed,  the  illegality  did  not  appear  on  the 
record:  but  the  inducement  slated  that  the  plaintiff  carried  his  trade  on  in 
an  honest  and  lawful  manner ;  and  it  was  held  that  the  defendant  might 
disprove  this,  under  a  plea  of  not  guilty,  by  showing  that  the  trade  was 
not  legally  carried  on  :  and  *the  judgment  is  carefully  limited  to  rmfjA-t 
this.  But,  according  to  the  construction  recently  put  on  the  new  '- 
rules,  it  would  rather  seem  that  not  guilty  admits  even  the  truth  of  sucL 
an  inducement.(a)  Yrisarri  v.  Clement,  3  Bing.  432,  shows  that,  although: 
a  party  cannot  recover  for  words  spoken  of  him  in  respect  of  his  conduct 
in  an  illegal  transaction,  he  may  for  words-  spoken  of  him  in  respect  of  a 
distinct  matter  arising  out  of  such  transaction :  according  to  the  principle 
which  must  be  contended  for  on  the  other  side,  if  a  man  be  charged  with 
cheating  at  dice,  he  cannot  recover,  because  if  he  had  played  at  dice  it 
would  have  been  illegal.  Secondly,  the  question  put  on  re-examination 
was  proper.  The  objection  is,  that  the  inquiry  pointed  only  to  the  opinion 
of  the  witness,  which  is  a  species  of  evidence  admissible  only  on  questions 
of  science.  But  it  was  put  in  order  to  explain  the  answer  given  on  cross* 
examination.  That  answer,  unexplained,  tended  to  show  that,  according 
to  the  understood  rules  of  betting,  the  act  imputed  was  not  dishonourable : 
the  question  put  on  re-examination  was  directed  precisely  to  this  point, 
and  tended  to  explain  the  former  answer.  And,  further,  the  question  was 
admissible  as  testing  the  witness's  knowledge  of  the  matter  on  which  he 
had  been  cross-examined. 

Sir  W,  W,  Folletij  solicitor-general,  Edwin  James  and  /.  P.  Tayhr^ 
contra.  First :  the  fact  of  the  betting  is  essential  to  the  plaintiff's  com-^ 
<plaint.  If  the  alleged  libel  imputed  only  that  the  plaintiff  had  withdrawn 
a  horse  from  the  race,  there  could  have  been  no  ground  *of  com-  r«7^cw 
plaint :  the  complaint  is  that  he  is  charged  with  withdrawing  a  '- 
horse  upon  which  he  Las  betted.  The  criterion,  therefore,  suggested  on; 
the  other  side,  is  against  the  plaintiff:  the  matter  to  which  the  publicatioa 
relates  is  thus  not  collateral  to  the  illegal  act,  the  publication  being  action-, 
able  only  upon  the  assumption  that  the  illegality  has  occurred.  And  this 
defence  arises  upon  the  plea  of  not  guilty,  because  it.shows  that  no  libel 
has  been  published,  inasmuch  as  the  conduct  of  a  man  in  an  illegal  trans- 
action cancot  be  the  subject  of  a  libel,  legally  speaking.    On  the  same, 

(a)  See  Taoenu  r.  LUik^  5  New*  Ca.  678 ;  Dunford  v.  TVwUki,  13  M.  &  W.  5S9 ;  7br- 
ieev.G»Mtn^ante»p.S97.  . 
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'  prmciplci  a  privileged  communication  may  be  set  up  under  this  plea. 
Other  illustrations  are  given  in  Jervis's  New  Rules.(a)  A  special  plea 
\?ould  be  improper.  The  plaintiff,  on  this  issue,  had  to  show  what  the 
defendants  were  charged  with  publishing :  he  could  not  do  that  without 
showing  that  he  had  engaged  in  betting,  and  therefore  could  not  make  out 
his  right  of  action  without  himself  insisting  on  the  illegal  act.  This  de- 
fence is  not  in  the  nature  of  a  confession  and  avoidance,  as  a  justification 
would  be:  it  does  not  confess  any  right  of  action  in  the  first  instance. 
This  distmction  is  explained  in  Stephen's  Treatise  on  the  Principles  of 
Pleading,  p.  229,  &c.,  5th  ed.  The  illustration  suggested  on  the  other 
side  is  really  against  the  plaintiflf:  if  a  party  could  not  show  that  he  was 
libelled  without  showing  that  he  had  gambled  at  dice,  )ie  could  not  re 
cover.  It  would  not  be  a  libel  to  allege  that  plaintififhad  cheated  defend- 
ant in  a  smuggling  transaction.  The  cases  which  have  been  mentioned 
are  therefore  in  the  defendants'  fisivour  even  upon  the  explanation  sug- 
gested. In  Hint  V.  Bellj  1  Bing.  1 ;  S.  C,  7  B.  Moore,  212,  the  decla- 
mevAoi     lotion  ^showed  no  illegality :  but  it  became  necessary  for  the 

-'  plaintiff  to  call  evidence  which  disclosed  it.  Here  the  plaintiff 
could  not  identify  himself  as  the  subject  of  the  libel  unless  he  showed  the 
betting.  The  same  principle  runs  through  ail  the  law.  <(No  court,"  as 
Lord  Mansfisxd  said  in  Holman  y.Johnsonj  I  Cowp.  341,  343,  <<will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  on  immoral  or 
an  illegal  act.''  The  publisher  of  a  libellous  work  cannot  maintain  an  ac* 
lion  for  piracy  of  his  work ;  Stockdak  v.  Onwhyn^  5  B.  &  C.  173.  [Lord 
Denman,  C.  J.,  referred  to  Stockdak  v.  Tarte^  4  A.  &  E.  1016.]  There 
the  jury  seem  to  have  been  allowed  to  take  the  truth  into  their  considera- 
tion upon  a  plea  of  not  guilty,  because  the  truth  was  necessarily  a  part  of 
the  plaintiflT's  case.  Cases  of  actions  on  contracts  prima  facie  legal,  as 
Fenwick  v.  Laycock^  1  Q.  B.  414,(6)  are  inapplicable :  the  right  there 
•does  not  depend  upon  that  which  creates  the  illegality.  It  is  urged  that 
the  publication  is  not  the  less  a  libel  because  it  imputes  illegal  betting: 
but  the  jury  were  told  by  the  lord  chief  baron  that  the  imputation  com- 
plained of  was  upon  the  plaintiff  in  his  character  of  a  better.  Secondlj, 
it  is  manifest  that  the  only  effect  of  the  question  complained  of  was  to  ob- 
lain  the  witness's  personal  opinion  as  to  the  nature  of  the  imputation. 
That  is  not  legitimate  evidence.  In  Campbell  v.  Bickard$j  6  B.  &  Ad* 
840,  it  was  held  that,  in  an  action  relating  to  a  policy  of  insurance,  under- 
writers could  not  be  asked  whether  certain  information  was,  in  their  opi- 
nion, material  or  not.  Ramadge  v.  JRyan,  9  Bing.  333,  was  an  action  by 
•74A1     *  physician  for  a  libel  •alleging  that  another  physician  had  refused 

''  to  act  with*  the  plaintiflf;  a  justification  was  pleaded :  and  it  ^^ 
held  that  a  medical  witness  could  not  be  asked  his  opinion  whether  suca 
otber  physician,  in  refusing  to  act  with  the  plaintiflf,  had  honourably  dis- 

(a)  AU  the  New  Rales,  te.,  p.  131,  note  (e)  4th  ed. 

(^)  See  Uie  obserraUon  of  Parke,  B.,  ia  Dointnt  v.  Hutehimon.  10  M.  &  W.  86»  9t. 
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charged  his  duty  to  the  profession.  If  the  evidence  ought  not  to  have 
been  received,  there  must  be  a  new  trial,  however  slight  the  effect  upon 
the  verdict ;  Wright  v.  Doe  dem.  Tatham,  7  A.  &  E.  313,  330. 

Ctir.  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  a  libel  on  the  plaintiff^  imputing  that  he  had  en 
tered  a  horse  to  run  for  certain  stakes  at  Epsom  races,  and  had  afterwards 
fraudulently  withdrawn  him  for  the  purpose  of  obtaining  an  unfair  advan- 
tage over  other  persons  with  whom  he  had  laid  wagers  on  the  expected 
race.  A  justification  was  pleaded,  but  was  negatived  by  the  jury,  who 
found  a  verdict  for  the  plaintiff,  with  300/.  damages. 

A  rule  nisi  for  a  new  trial  was  granted  on  two  grounds. 

First,  that  the  plaintiff  presented  himself,  by  his  evidence,  as  a  person 
who  had  no  right  to  sue  in  a  court  of  justice  for  injury  to  his  character. 
The  objection  to  his  right  of  suing,  from  being  engaged  in  borseracing, 
appears  on  the  record :  but  in  truth  it  b  wholly  groundless.  For,  even 
if  running  a  race  without  fraud  were  altogether  prohibited  by  the  law,  still 
the  party  infringing  its  provisions  would  not  thereby  be  deprived  of  all 
protection  to  his  character  in  other  matters  ^connected  with  the  r^^^E 
transaction  (in  support  of  which  proposition  numerous  authorities  ^ 
were  quoted :)  but,  moreover,  the  fact  of  engaging  in  a  horserace  is  not 
in  itself  an  illegal  act. 

Another  ground  for  a  new  trial  was  argued ;  an  improper  question,  sup- 
posed to  have  been  allowed  in  the  examination  of  Lord  John  Fitzroy,  an 
important  witness  for  the  plaintiff,  who  described  the  mode  of  proceeding  by 
the  Jockey  Club  in  settling  disputes  between  parties  engaged  on  the  turf. 

It  was  objected  that  the  question  related  to  the  view  which,  in  the  wit- 
ness's opinion,  ought  to  be  taken  of  the  moral  character  of  certain  regu- 
lations made  by  the  Jockey  Club,  thus  transferring  to  the  witness  the 
functions  of  the  jury.  But,  when  we  look  at  the  course  of  examination 
of  that  witness,  we  think- that  such  was  not  the  case.  The  libel  declared 
on  consisted  in  iraputbg  to  the  plaintiff  that  he  acted  dishonourably 
in  withdrawing  a  horse  which  had  been  entered  for  a  race.  It  appeared 
in  evidence  that  he  was  a  member  of  the  Jockey  Club,  and  that  accord- 
ing to  their  rules,  those  who  may  have  entered  their  horses  have  the 
privilege  of  withdrawing  them  before  the  race  is  run.  The  witness*  bad 
stated  that  disputes  on  such  occasions  are  referred  to  the  Jockey  Club, 
who  decide  according  to  justice  and  eqmty.  In  his  cross-examination 
he  was  asked  whether  the  rules  did  not  give  power  to  a  subscriber  to  with- 
draw hb  horse  at  his  own  pleasure  without  assigning  any  excuse,  and 
from  whatever  motive,  which  he  answered  affirmatively.  The  learned 
counsel  then  asked  whether  in  the  opinion  of  the  witness  such  a  proceed- 
ing would  be  according  to  justice  and  equity,  with  the  evident  design  o£  &»> 
certainbg  whether  the  Jockey  Club  would  be  likely  ^to  mietiQii  1*99 Ag 
h  wi&  their  approval,  and  whether  a  subscriber^  acting  from  the     '- 
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fraudulent  motive  of  winning  wagers  laid  by  him  against  bis  own  horse, 
would  be  entitled  to  the  award  in  his  favour.  The  witness  answered, 
that  such  conduct  in  his  own  opinion  would  be  most  dishonourable.  And 
it  followed,  from  his  own  account  of  their  regulations,  that  a  subscriber  so 
acting  would  incur  disgrace  and  reprobation,  though  the  regulations, 
stated  in  general  terms  on  cross-examination,  and  without  the  qualifica- 
tion, might  have  led  to  the  contrary  conclusion.  We  think  this  perfectly 
free  from  objection,  and  necessary  for  arriving  at  the  real  meaning  of  the 
evidence  given.  Rule  discharged. 


The  QUEEN  v.  The  Justices  of  the  WEST  RIDING. 
(SHEFFIELD  v.  CRICH.) 
Reported,  ante,  p.  10. 

•747]  •CARPUE  v.  The  LONDON  and  BRIGHTON  RAILWAY 

COMPANY. 

The  London  and  Brighton  Railway  Company,  by  their  act  (7  W.  4,  &  1  Vict.  c.  cziz.) 
were  empowered  to  make  the  railway,  which  all  persons  were  to  have  liberty  of 
using  with  carriges,  dtc,  on  payment  to  the  company  of  tolls  regulated  by  the  acts ; 
the  company  were  also  empowered  to  provide  locomotive  engines  on  the  railway 
and  charge  for  the  use  of  them,  and  to  nse  locomotive  engines  and  carriages  for  the 
conveyance  of  passengers,  goods,  dbc,  and  to  charge  for  such  conveyance,  in  addi- 
tion to  the  toll,  within  a  limited  amount.  It  was  enacted  that  no  action  or  proceeding 
should  be  prosecuted  against  any  person  or  corporation  for  any  thing  done  or  omitted 
to  he  done  in  purtuanee  of  the  aett  or  in  the  execution  of  the  powen  or  authoritiea  given 
by  it,  without  twenty  days'  notice  in  writing. 

Declaration  in  case  against  the  company  charged  that  they  the  owners  of  the  railway, 
and  of  carriages  used  by  them  for  the  conveyance  of  passengers  along  it,  for  reward 
that,  they  being  owners  of  the  railway  and  carriages,  plaintiff,  at  their  request,  be- 
came a  passenger  in  one  of  the  carriages,  for  reward  to  them,  and  they  received  him 
as  such  passenger;  and  it  became  their  duty  to  use  due  care  and  skill  in  conveying 
him.  Breach :  that  they  did  not  use  due  care  and  skill  iu  conveying  him,  but  took 
so  little  care  and  so  negligently  and  unskilfully  conducted  themselves  in  carrying 
him,  and  managing  the  carriage  in  which  he  was  passenger,  the  train  to  which  it  was 
.attached,  and  the  engine  whereby  it  was  drawn  upon  the  company's  railway,  that 
the  carriage  was  thrown  off  the  rails  and  plaintiff  injured. 

HeU  that  no  notice  of  action  was  necessary,  the  company  being  sued  in  their  capacity 
of  carriers,  and  not  for  any  thing  done  or  omitted  under  the  special  authority  of  the 
act.  Although,  for  the  purpose  of  showing  that  the  accident  occurred  from  a  speed 
which  was  improper  under  the  circumstances,  evidence  was  given  that  the  rails  were 
defective  at  the  spot. 

Per  Lord  Denman,  C.  J.,  at  nisi  prius.  The  plaintiff  proved  a  primi  (acie  case  of  ne- 
gligence against  defendants  by  showing  that,  when  the  accident  occurred,  the  train 
and  railway  were  exclusively  under  their  management. 

*  Case.  The  declaration  charged  that  the  company,  before  and  at  the 
lime  of  the  committing,  &c.,  were  the  owners  and  proprietors  of  a  certain 
railway,  to  wit  The  London  and  Brighton  Railway,  and  of  certain  car- 
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liages  used  by  them  for  the  carriage  and  conveyance  of  passengers,  cattle, 
goods  and  chattels  in,  upon  and  along  the  said  railway  and  certain  other 
railways,  to  wit,  The  London  and  Greenwich  Railway,  and  The  London 
and  Croydon  Railway,  from  a  certain  place,  to  wit,  London,  to  a  certain 
other  place,  to  wit,  Brighton,  and  from  Brighton  aforesaid  to  London 
aforesaid,  for  hire  and  reward  to  them,  the  company,  in  that  behalf; 
and,  the  company  being  owners  and  proprietors  of  the  first  mentioned 
railway  and  the  said  carriages,  •for  the  purpose  aforesaid,  plaintilT,      r#«^ 
heretofore  and  before  the  committing,  &c.,  and  before  the  com-     ** 
mencement  of  this  suit,  to  wit,  2d  October,  1841 ,  at  the  request  of  the 
company,  became  and  was  a  passenger  in  one  of  their  said  carriages,  to 
be  by  them  safely  and  securely  carried  and  conveyed  thereby  on  a  certain 
journey,  to  wit,  from  London  aforesaid  to  Brighton  aforesaid,  for  certain 
reasonable  reward  to  the  company  in  that  behalf,  and  the  company  then 
received  plaintiff  as  such  passenger  aforesaid :  and  thereupon  it  became 
and  was  the  duty  of  the  company  to  use  due  and  proper  care  and  skill  in 
and  about  the  carrying  and  conveying  plaintiff  on  the  said  journey :  yet 
the  company,  not  regarding  their  duty  in  that  behalf,  did  not  use  due  and 
proper  care  and  skill  in  and  about  carrying  and  conveying  plaintiff  on 
his  said  journey,  but  took  so  little  care,  and  negligently  and  unskilfully 
conducted  themselves  in  and  about  carrying  and  conveying  plaintiff  on 
his  said  journey,  and  in  conducting,  managing  and  directing  the  carriage 
in  which  plaintiff  wa.^  such  passenger  as  aforesaid,  and  the  train  to  which 
the  same  was  attached,  and  the  engines  whereby  the  said  train  was  drawn 
upon  and  along  the  company's  said  railway,  that,  by  reason  of  such  want 
of  care  and  skill  of  the  company,  the  carriage  which  contained  plaintiff 
was  then  thrown  and  cast  with  great  violence  from  and  off  the  raib  of  the 
last  mentioned  railway,  and  was  then  overturned,  crushed  and  broken  to 
pieces,  and  thereby  plaintiff  was  thrown  out  of  the  said  carriage  with 
great  violence,  and  was  grievously  bruised,  wounded  and  injured;  and 
also,  by  means  of  the  premises,  plaintiff  became  and  was  sick,  &c.  (Various 
allegations  of  damage.) 
•Plea.    Not  guilty.    Issue  thereon.  r»7/iQ 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sit-  ^ 
ings  after  Michaelmas  term,  1842,  it  appeared  that  the  accident  happened 
irhen  the  plaintiff  was  being  conveyed  in  one  of  the  company's  carriages. 
According  to  some  evidence  given  for  the  plaintiff,  the  position  of  the  rails 
had  been  somewhat  deranged  at  the  spot  where  the  injury  took  place ; 
and  a  witness  expressed  his  opinion  that  the  train  must  have  been  pro- 
ceeding at  a  speed  which,  considering  the  state  of  the  rails  there,  was 
hazardous.  Evidence  to  meet  this  was  given  by  the  defendants.  At  the 
close  of  the  plaintiff's  case,  the  counsel  for  the  defendants  submitted  that, 
under  sect.  253  of  stat.  7  W.  4,  &  1  Vict.  c.  cxix.(<7}  (local  and  personal, 

(a)  ''For  making  a  ra/lway  from  the  London  and  Croydon  railway  to  Brighton,  with 
tranches,"  &c. 
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•^^^1  piibl^C))  by  which  the  ^company  is  coostitutedy  it  was  necessary 

-'  to  show  that  twenty  days'  notice  in  writing  of  the  action  had  been 

.  1  gi^'O-     ^o  suci^  proof  being  offered,  the  lord  chief  ^justice  gave 

''  leave  to  move  for  a  nonsnit.     His  lordship  told  the  jury  that  they 

Sect.  1  incorporates  the  company  by  the  style  of  **  The  London  and  Brighton  Railway 
Company." 

Sect.  3,  and  subsequent  sections,  empower  the  company  to  make  the  railway,  and 
rive  the  ordinary  powers  of  taking  lands,  dice. 

Sect  130  enacts  **  That  if  the  said  railway  or  any  part  thereof  shall  at  any  time  here- 
after be  abandoned  or  given  np  by  the  said  company,  or,  after  the  same  shall  have  been 
completed,  shall  for  the  space  of  three  years  cease  to  be  used  or  employed  as  a  railway, 
then  and  in  such  case  the  lands  so  purchased  or  taken  by  the  said  company  for  the  pur- 
poses of  this  act,  or  otherwise  the  parts  thereof  over  which  the  said  railway  or  any  pan 
of  such  railway  which  shall  be  so  abandoned  or  given  up  by  the  said  company  shall 
pass,  shall  vest  in  the  owners  for  the  time  being  of  the  land  adjoining  that  which  shall 
be  so  abandoned  or  given  up  in  manner  following,  that  is  to  say,  one  moiety  thereof  in 
the  owners  of  the  land  on  the  one  side,  and  the  remainder  thereof  in  the  owners  of  the 
land  on  the  other  side  thereof. 

Sect  194  enacts  ''That  all  persons  shall  have  freelibeny  to  pass  along  and  upon  and 
to  use  and  employ  the  said  railway  with  carriages  properly  constructed,  as  by  this  act 
directed,  upon  payment  only  of  such  rates  and  tolls  as  shall  be  demanded  by  the  said 
company,  not  exceeding  the  respective  rates  or  tolls  by  this  act  authorized,  and  subject 
to  the  rules  and  regulations  which  shall  from  time  to  time  be  made  by  the  said  company 
or  by  the  said  directors  by  virtue  of  the  powers  to  them  respectively  by  this  act  granted.** 

Sects.  196  and  196  regulate  the  tolls  which  the  company  may  demand  for  goods, 
passengers,  dec.,  conveyed  on  the  railway. 

Sect.  197  enacts  *'1*hat  it  shall  be  lawful  for  the  said  company  and  they  are  hereby 
empowered  to  provide  locomotive  engines  and  other  power  for  the  drawing  or  propelling 
of  any  articles,  matters  or  things,  persons,  cattle,  or  animals,  upon  the  said  railway,  and 
also  upon  and  along  any  other  railway  communicating  therewith,  and  to  receive,  de- 
mand, and  recover  such  sums  of  money  for  the  use  of  such  engines  or  other  power  as 
the  said  company  shall  think  proper,  in  addition  to  the  several  other  rates,  tolls,  or  sums 
by  this  act  authorized  to  be  taken." 

Sect  198  enacts  **  That  it  shall  be  lawful  for  the  said  company,  and  they  are  hereby 
authorized  to  use  locomotive  engines  and  other  moving  power,  and  in  carriages  drawn 
or  propelled  thereby  to  convey  upon  the  said  railway  and  also  upon  any  other  railway 
communicating  therewith  all  such  passengers,  cattle,  and  other  animals,  goods,  wares, 
and  merchandise,  articles,  matters,  and  things,  as  shall  be  offered  to  them  for  that  pur- 
pose, and  to  make  such  reasonable  charges  per  mile  for  such  conveyance  as  they  may 
from  time  to  time  determine  upon,  in  addition  to  the  several  rates  or  tolls  by  this  act 
aathorized  to  be  taken :  provided  always,  that  it  shall  not  be  lawful  for  the  said  com- 
pany or  for  any  person  using  the  said  railway  to  charge  for  the  convejrance  of  any  pas- 
senger upon  the  said  railway  any  greater  sum  than  the  sum  of  three-pence  half-penny 
per  mile,  including  the  rate  or  toll  herein-before  granted.** 

Sect  253  enacts  *'That  no  action,  suit,  or  information,  nor  any  other  proceeding  of 
what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted  against  any  person  or 
corporation  for  any  thing  done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  the 
execution  of  the  powers  or  authorities  or  any  of  the  orders  made,  given,  or  directed  in, 
by,  or  under  this  act,  unless  twenty  days  previous  notice  in  writing  shall  be  given  by 
the  party  intending  to  commence  and  prosecute  such  action,  suit,  information,  or  other 
proceeding  to  the  other  intended  defendant,  nor  unless  such  action,  suit,  information,  or 
other  proceeding,  shall  be  brought  or  commenced  within  six  calender  months  after  the 
act  committed,  or  in  case  there  shall  be  a  continuation  of  damage  then  within  six  calen 
dar  months  next  after  the  doing  or  committing  such  damage  shall  have  ceased,  nor 
mless  such  action,  suit,  or  information  shall  be  laid  and  brought  in  the  county  or  place 
where  the  matter  in  dispute  or  cause  of  action  shall  arise." 
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must  be  satisfied  that  the  accident  had  been  brought  about  by  the  negli- 
gence of  the  defendants  in  the  course  of  carrying  the  plaintiff  upon  the 
sailway :  and  that,  it  having  been  shown  that  the  exclusive  management^ 
both  of  the  machinery  and  the  railway,  was  in  the  hands  of  the  defendants, 
it  was  presumable  that  the  accident  arose  from  their  want  of  care,  unless 
&ey  gave  some  explanation  of  the  cause  by  which  it  was  produced ;  which 
explanation  the  plaintiff,  not  having  the  same  means  of  knowledge,  could, 
not  reasonably  be  expected  to  give.  His  lordship  also  adverted  to  the 
suggestion  of  the  witness  above  mentioned,  that  the  speed  was  too  great 
for  the  state  of  the  rails  at  the  spot,  as  furnishing  one  hypothesis  that  might 
account  for  the  event.    Verdict  for  the  plaintifT. 

In  Hilary  term,  1843,  Sir  W.  W,  FoUetiy  solicitor-general,  obtained  a 
rule  nisi  for  a  nonsuit  on  the  ground  of  the  want  of  notice,  or  for  a  new 
trial  on  the  ground  of  misdirection  in  telling  the  jury  that  it  lay  on  the 
defendants  to  disprove  negligence,  rather  than  on  the  plaintiff  to  prove  it.(a) 

In  last  term,(&) 

Sir  F.  Pollock^  attorney-general,  6.  Hayes  and  *Attree  showed  cause. 
The  253d  section  of  stat.  7  W.  4,  &  1  Vict.  c.  cxix.  applies  only  to  things 
«« done  or  omitted  to  be  done  in  pursuance  of  this  act,  or  in  the  execution 
of  the  powers  or  authorities  or  any  of  the  ^orders  made,  given,  or  rMco 
directed  in,  by,  or  under  this  act"  But  the  plaintiff  here  com-  '- 
plains  of  carelessness  and  want  of  skill  in  carrying  and  conveying  him. 
The  company  have  no  peculiar  authority,  by  the  act,  except  in  what 
relates  to  constructing  the  railway:  the  carrying  business  belongs  no  more 
to  tl)em  than  to  any  other  subject  of  the  realm  who,  under  sect.  194,  may 
choose  to  employ  the  railway  for  the  same  purpose.  That  it  suits  the- 
company  better  than  any  one  else  to  become  carriers,  and  therefore  tiiey 
have  in  fact  become  the  only  carriers,  are  circumstances  not  affecting  their 
legal  position  as  to  this  question.  A  part  of  the  carrying  from  London  to 
Brighton  is  performed,  not  on  their  own  railway,  but  on  the  Greenwich 
railway:  as  to  that  part  they  clearly  have  no  liability  except  as  carriers; 
and  the  carrj^ing  cannot  change  its  character  afterwards.  Suppose,  in  the 
case  of  a  coach  accident  on  a  turnpike  road,  the  coach  proprietor  were 
sued  on  the  ground  that  the  accident  occurred  from  the  coach  having  been 
driven  too  fast  at  a  place  where  the  road  was  out  of  order :  would  it  be  an 
answer  that,  if  the  commissioners  of  the  road  had  been  sued  for  the  non* 
repair,  they  would  have  been  entitled  to  notice  ?  The  case  must  be  the 
same  where  the  complaint  is,  as  here,  that  the  carrying  business  was  not 
conducted  properly  with  reference  to  the  state  of  the  railway.  [Wightman,  J. 
Sect.  197  authorizes  the  company  to  provide  and  charge  for  locomotive 
power ;  sect.  198  to  carry,  and  charge  for  so  dobg.]    That  only  gives  the 

(a)  On  the  Mcood  day  of  the  ailment  on  showing  cause,  Thesiger,  for  the  defend* 
ants,  said  that  they  wished  for  the  opinion  of  the  court  on  the  point  of  notice  only. 

(6)  January  12th  and  13th,  1844.  Before  Lord  Denman,  C.  J.,  Patteson,  Colerid^ 
and  Wightman,  Js. 
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same  nghts,  in  this  respect,  as  other  subjects  have.  The  company  cannot 
be  compelled  to  become  carriers,  thoagh  they  may  be  compelled  to  com- 
plete and  keep  in  repair  the  railway  while  used  as  such,  and  will  incur 
4fjpio^  liabilities  by  not  doing  so,  even  *if  there  be  no  accident.  Bat 
-'  they  may  abandon  it,  and  then  the  land,  by  sect  130,  reverts  to 
the  owners  on  each  side.  Sect  253,  therefore,  does  not  apply  to  the 
present  charge.  Assignees  of  a  bankrupt  are  not  protected,  under  sect 
44  of  Stat  6  G.  4,  c.  16,  as  to  matters  not  done  under  the  special 
powers  conferred  by  the  act ;  Carruihers  v.  Payne^  5  Bing.  270 ;  Edge  v. 
Parker,  8  B.  &  C.  697 ;  Worih  v.  Budd,  2  B.  &  Ad.  172.  So,  where  a 
local  act  (35  G.  3,  c.  33,  s.  221,)  directed  that  notice  of  action  should  be 
given  where  persons  were  sued  for  any  thing  done  under  the  act,  this  was 
held,  in  FkUher  v.  Greenwdl,  5  Tyrwh.  316 ;  S.  C,  (not  S.  P.)  1  C,  M. 
&  R.  754,  not  to  apply  to  cases  of  contracts  by  directors  of  the  poor. 
Palmer  v.  JTie  Grand  Junction  Railway  Company,  4  M.  &  W.  749,  is  in 
point :  there  it  was  held  that,  under  a  similar  clause,  a  railway  company 
were  not  entitled  to  notice  of  an  action  brought  against  them  for  misfea- 
sance as  carriers.  It  is  true  that  the  damage  there  was  to  chattels,  with 
respect  to  which  carriers  are  insurers ;  whereas  here  the  damage  is  to  the 
person :  but  in  each  case  the  defendants  are  equally  sued  in  the  character 
of  mere  carriers :  the  only  difference  is  that  the  negligence  in  one  case  is 
presumed,  in  the  other  must  be  proved.  Here,  if  negligence  in  the  charac- 
ter of  carriers  had  not  been  establidied,  the  defendants  would  have  suc- 
ceeded under  not  guilty.  Pa&ke,  B.,  there  said  that  the  notice  would  be 
required,  if  the  action  were  brought  for  not  duly  fencing  the  railway.  Bat 
the  complaint  here  refers  to  a  duty  which  was  not  cast  upon  the  defendants 
by  the  statute ;  and  the  subsequent  language  of  Pabke,  B.,  is  applicable. 
m^fiA-x  ^*  '^^  *&ct  does  not  compel  them  to  be  common  carriers ;  it  only 
^  enables  them  to  be  so,  so  far  as  they  shall  think  fit ;  and  when 
they  have  elected  to  become  so,  they  are  liable  in  that  character,  in  the 
same  way  that  other  common  carriers  are." 

Sir  W.  W.  Follett,  solicitor-general,  liiaiger  and  Sioann,  contra.  Even 
in  the  capacity  of  carriers  the  company,  being  specially  authorized  to 
cany,  by  sect.  198,  are  entitled  to  notice  of  an  action  brought  for  neg^- 
gence  in  carrying.  [Patteson,  J.  Sect.  253  speaks  only  of  «  any  thing 
done  or  omitted  to  be  done  in  pursuance  of  this  act."  No  part  of  the 
clause  points  to  merely  doing  a  thing  negligently.  If  the  company  cany 
so  carelessly  as  to  mutilate  their  passengers,  is  that  any  thing  done  or 
omitted  to  be  done  in  pursuance  of  the  act  ?]  That  difficulty  would  have 
arisen  equally  in  every  case  in  which  notice  has  been  held  necessary.  In 
Smith  T.  Shaw,  10  B.  &  C.  277,  a  company  (by  stat.  50  G.  3,  c.  ccvii. 
local  and  personal,  public,)  had  power  to  direct  the  mooring  and  unmoor- 
ing of  vessels  in  their  dock :  and  an  action  brought  for  giving  improper 
directions  was  held  to  be  for  a  thing  done  in  pursuance  of  the  act,  and  to 
require  notice  under  a  similar  clause  to  that  now  before  the  court.    If  ne 
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other  party  had  power  to  carry,  beyond  all  doubt  the  carrying  would  be 
under  the  act.  [Coleridge,  J«  It  seems  to  me  that,  according  to  this 
part  of  your  argument,  every  person  carrying  on  the  railway  would  be 
within  sect.  253.]  But,  in  fact,  the  defendants  are  charged,  both  by  the 
declaration  and  by  the  course  of  evidence,  as  owners  of  the  railway ;  and 
the  lord  chief  justice  so  put  it,  in  •eflect,  to  the  jury.  The  de-  r#,yrr 
claration  alleges  that  the  defendants  are  such  owners,  that  the  *■ 
plaintiff  contracted  with  them  as  owners  of  the  railway  as  well  as  of  the 
carriages,  and  that  the  train  was  drawn  along  the  railway :  the  state  of  the 
rails  at  the  spot  where  the  accident  occurred  was  insisted  upon  in  evi- 
dence :  and  the  loni  chief  justice  called  the  attention  of  the  jury  to  it. 
[WiGHTMAN,  J.  That  was  with  reference  to  the  question  whether  the 
manner  of  carrying  was  adapted  to  the  state  of  the  railway.]  The  evi- 
dence pointed  to  negligence  in  not  repairing  the  rails.  The  declaration 
is  so  framed  as  to  make  such  evidence  admissible ;  and  that  is  enough  to 
raise  the  necessity  of  notice.  The  case  comes  thus  within  the  principle 
referred  to  by  Parke,  B.,  in  Palmer  v.  The  Grand  Junction  Railway 
Company  J  4  M.  &  W.  766,  where  he  says  that,  « if  the  action  was  brought 
against  the  railway  company  for  the  omission  of  some  duty  imposed  upon 
them  by  the  act,  this  notice  would  be  required ;"  and  instances  an  action 
for  "neglect  in  not  duly  fencing  the  railway."  [Patteson,  J,  Then 
you  must  contend  that  the  allegation  of  the  contract  to  carry  might  be  left 
out.]  As  to  sect.  130,  the  question  is  not  whether  the  company  might 
not  abandon  the  railway :  while  they  keep  it  open  under  the  act,  they 
must  keep  it  in  repair,  according  to  the  principle  laid  down  by  Tindal, 
C.  J.,  in  The  Lancaster  Canal  Company  v.  Pamahy^  11  A.  &  E.  230, 
243.(a) 

At  the  close  of  the  argument  in  support  of  the  rule.  Sir  F.  Pollock^ 
attorney-general,  was  permitted  by  the  *court  to  advert  to  some  rv^e^ 
points  raised  in  the  argument  for  the  defendants.  He  contended  ^ 
that  the  allegation  as  to  ownership  of  the  railway  was  immaterial,  and 
might  be  struck  out  of  the  declaration ;  and  that  the  charge  was  substan- 
tially against  the  defendants  as  carriers:  that  the  evidence  of  the  state  of 
the  railway  was  given,  and  adverted  to  by  the  lord  chief  justice,  with  re- 
ference only  to  the  caution  which  it  made  necessary  in  conducting  the 
train :  and  that  sect.  253  was  intended,  to  protect  the  company  in  the  ex- 
ercise of  their  public  duty,  (as  in  Wallace  v.  Smithy  5  East,  1 15,)  not  in 
their  private  trade  as  carriers.  Cur.  adv.  vult. 

Lord  Dekman,  C.  J.,  in  this  vacation,  (February  9th,)  delivered  the 
judgment  of  the  court. 

The  only  question  remaining  for  our  decision  is  whether  the  defendants 
were  entitled  to  a  notice  of  action  under  sect.  253  of  their  act. 

For  the  necessity  of  such  notice  it  was  argued  that  the  declaration 

(a)  In  Ezcft.  Ch.,  affirming  the  jadgment  of  Q.  B.  in  Famaby  v.  The  Laneastet  Canal 
Company,  1 1  A.  dc  E.  223. 
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charged  an  injury  done  to  the  plaintiff  by  the  company's  omission  to 
form  some  of  the  works  required  by  (he  act ;  and  the  dictum  of  Parx£,  B., 
was  cited,  in  Palmer  v.  The  Grand  Junction  Railway  Covfpanyj  4  M.  & 
W.  766.  The  notice  was  not  thought,  in  that  case,  to  be  necessary :  but 
the  dictum  asserts  that,  if  an  action  were  «<  founded  on  a  neglect  in  ikot 
duly  fencing  the  railway,  on  account  of  which  the  travelling  was  danger- 
ous to  those  passing  along  it,  assuming  that  such  an  obligation  resulted 
from  the  iSOth  section,  or  from  the  general  provisions  of  the  act,  that  case 
^571  ^^^  '^^^^  fallen  within  *the  214th  section.  But,  when  the 
matter  is  looked  at  and  explained,  it  appears  that  the  action  is 
not  of  that  nature,  but  the  defendants  are  sued  as  common  carriers;"  for 
which  the  learned  judge  comments  on  the  facts  proved  in  that  case. 

In  deference  to  that  dictum  leave  was  given,  at  the  trial,  to  move  for  a 
nonsuit ;  and  a  rule  to  that  eflect  was  granted.  It  was  largely  discussed 
before  us ;  but  we  are  not  now  called  on  to  consider  how  far  the  layr  laid 
down  in  that  dictum  is  correct,  because  we  think  it  clear  in  this  case,  as 
the  learned  baron  did  in  that,  that  the  injury  has  arisen  from  the  defend- 
ants' misconduct  as  carriers,  and  not  as  proprietors ;  though,  in  consider* 
ing  the  evidence,  it  is  impossible  to  exclude  some  reference  to  the  actual 
state  of  the  railway. 

Hence  we  think  that  there  is  no  foundation  for  any  argument  in  favour 
of  the  necessity  of  a  notice ;  and  that  the  plaintiff  is  entitled  to  retain  his 
verdict.  Rule  discHi:rged. 
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DeclarattoD,  in  case  against  sheriff,  recited  a  judgment  recovered  by  plaintiff  against 
B.»  and  a  fi.  fa.  thereon,  delivered  to  defendant;  and  that  goods  of  B.  were  within  de- 
fendant's bailiwick,  whereof  defendant  could  have  levied,  of  which  he  had  notice: 
breach,  that  defendant  had  not  the  moneys  before,  dec,  according  to  the  ezignncy  of 
the  writ,  nor  paid  them  to  plaintiff,  nor  levied  the  moneys,  and  falsely  returned  that 
he  had  seized  goods  of  B.,  the  valtie  whereof  was  unknown  to  him,  and  which  re- 
mained unsold  for  want  of  buyers. 

Plea:  that  defendant  seized  a  bed,  dec.,  and  divers  other  goods  of  B.;  that  plaintiff  di- 
rected defendant  to  withdraw  from  the  possession  of  all  the  goods  except  the  bed,  dec; 
whereupon  defendant  did  withdraw  from  possession  of  all  the  goods,  except  the  bed^ 
dec.;  that  he  was  unable  to  find  buyers  for  the  bed,  dec.;  and  that  the  value  of  the 
bed,  dtc,  was  unknown  to  him :  and  the  plea  justified  the  breaches  accordingly. 

Replication,  traversing  the  inability  to  find  buyers,  and  new  assigning  that  the  action 
was  brought,  not  for  not  levying  of  the  goods  from  possession  of  which  defendant 
withdrew,  but,  as  well  for  not  levying  of  the  bed,  dbc,  as  also  because,  although  there 
were  goods  of  B.,  being  part  of  those  mentioned  in  the  declaration  and  other  than 
alleged  in  the  plea  to  have  been  seized,  of  which  defendant  could  have  levied,  whereof 
defendant  had  notice,  yet  defendant  did  not  levy  of  the  goods  newly  assigned,  and 
falsely  returned  as  in  the  declaration  mentioned. 

Plaintiff  joined  issue  on  the  traverse,  and  demurred  to  the  new  assignment.  .  On  argu- 
ment of  the  demurrer,  « 

Judgment  for  plaintiff,  for  the  badness  of  the  plea,  as  it  did  not  allege  that  the  goodk* 
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seized  were  safficient  to  satisfy  the  writ,  or  that  there  were  no  other  goods  which 
could  be  seized. 

Case.  The  last  (third)  count  (a)  alleged  that  plaintifl*,  heretofore,  to 
wit  9th  June,  1836,  in  the  King's  Bench,  recovered  a  judgment  against 
Humphrey  Bean  for  a  debt  of  36/.  Is.  7<2.,  and  9/.  fis.  for  damages  and  costs, 
and  plainiiff  afterwards,  to  wit  11th  July,  1836,  sued  out  a  fi.  fa.  directed 
to  the  sheriff  of  Sussex,  commanding  him  that  of  the  goods  and  chattels 
of  H.  B.  he  should  cause  to  be  levied  the  debt,  &c.,  and  have  the  moneyS| 
when  he  should  hare  so  levied  the  same,  before  our  lord  the  king,  &c., 
immediately  after  the  execution  thereof,  &c. ;  which  writ  was  endorsed  to 
levy  23/.  17.9.,  and  1/.  for  that  writ  and  warrant,  besides  pounrlage,  &c., 
and  was,  to  wit  on  the  day  and  year  last  aforesaid,  delivered  to  the  now 
defendant,  who  then  and  from  thence,  &c.,  was  sheriff  of  ^Sussex,  r«7eQ 
to  be  executed,  &c. ;  and,  although  there  were  then,  and  for  a  ^ 
long  time  afterwards  and  before  the  return  by  the  now  defendant  made 
upon  the  writ  as  after  mentioned,  divers  goods  and  chattels  of  H.  B.  within 
the  bailiwick  of  defendant  as  sheriff  as  aforesaid,  to  wit  at  Brighton,  &€., 
whereof  defendant  could  and  might  and  ought  to  have  levied  the  moneys 
endorsed,  whereof  defendant  had  notice :  yet  defendant,  not  regarding  the 
duty,  &c.,  but  contriving  to  injure  plaintiff,  &c.,  had  not  the  moneys,  or 
any  part  thereof,  before  our  said  lord  the  king,  &c.,  according  to  the  exi- 
gency of  the  writ  and  of  the  endorsement,  nor  bath  he  paid  the  same,  or 
any  part  thereof,  and  he  did  not  nor  would,  at  any  time  before  his  return 
after  mentioned,  levy  die  moneys  or  any  part  thereof,  but  wholly  neglected, 
&c. ;  and  afterwards,  to  wit  17th  October,  1836,  falsely  and  deceitfuQy 
returned  to  the  said  court  of  our  said  lord  the  king,  at  Westminster  afore- 
said, upon  the  writ,  that  by  virtue  of  that  writ  he  had  seized  and  taken  the 
goods  and  chattels  of  H.  B.,  the  value  whereof  was  to  him  unknown, 
which  goods  and  chattels  remained  with  him  unsold  for  want  of  buyers, 
and  that  therefore  he  could  not  have  that  money,  to  wit  the  moneys  in  the 
said  writ  and  endorsement  mentioned,  before  his  said  majesty  at  the  day 
and  place  in  the  same  writ  mentioned,  as  the  same  writ  commanded  him: 
as*  by  the  same  last  mentioned  writ,  &c.,  more  fully  appears :  by  means 
of  which  plaintiff  hath  been  and  is  greatly  injured,  &c.,  (averring  that  the 
moneys  were  still  unpaid.) 

Plea,  (6)  that,  after  the  delivery  of  the  fi.  fa.  to  ^defendant,  and  r^^gQ 
before  making  the  return,  to  wit  11th  July,  1836,  defendant  did  ^ 
sense  and  take  in  execution,  under  the  fi.  fSet.,  one  bed,  one  bolster,  two 
pillows  and  one  table,  of  the  goods  and  chattels  of  H.  B.,  besides  divers 
Other  goods  and  chattels  of  H.  B.,  and  which  said  bed,  bolster,  pillows 
and  table,  and  which  said  other  goods  and  chattels  of  the  said  H.  B., 
were,  at  the  time  of  the  seizing  and  taking  the  same  as  aforesaid,  finnid 

(a)  See  the  pleadings  on  the  first  two  coants,  Fiieker  v.  Kxng,  9  A.  db  E.  388. 
{]b)  The  fourth  on  the  record. 
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within  defendant's  bailiwick ;  and  defendant  then  took  and  had,  held  and 
retained  possession  of,  the  same  in  execution,  under  the  fi.  fa,  from  the 
time  of  the  seizing  and  taking  the  same  in  execution  as  aforesaid,  and 
thenceforth  continually,  until  afterwards  and  before  the  making  of  the  re- 
turn, to  wit  until  and  upon  20th  July,  1836,  when  defendant  withdrew  as 
hereinbefore  (a)  mentioned  from  the  possession  of  all  of  the  said  goods  and 
chattels  of  the  said  H.  B.  so  seized,  &c.,  except  the  said  bed,  bolster,  two 
pillows  and  table :  that  afterwards,  and  before  the  return,  and  whilst  de- 
fendant held  and  retained  possession  of  the  said  bed,  bolster,  two  pillows 
and  table,  and  of  the  said  other  goods  and  chattels  of  the  said  H.  B.,  so 
seized,  &c.,  to  wit  on  20th  July,  1836,  plaintiff  commanded  and  directed 
defendant  to  withdraw  from  the  possession  of  all  of  the  goods  and  chattels 
of  the  said  H.  B.,  so  seized,  &c.,  save  and  except  the  said  bed,  the  said 
bolster,  the  said  two  pillows  and  the  said  table :  whereupon  defendant  did 
then,  to  wit  upon  the  day  and  year  last  aforesaid,  immediately,  in  obe- 
dience to  the  said  command  and  in  pursuance  of  the  said  direction  of  plain- 
tiff, withdraw  from  possession  of  all  the  said  goods  and  chattels  of  H.  B., 
^^^  ^  so  seized,  &c.,  save  and  except  *the  said  bed,  bolster,  two  pil- 
-'  lows  and  table.  And,  because  defendant  was  always,  from  the. 
time  when  he  so  withdrew  from  such  possession  as  aforesaid,  to  wit,  fitc., 
until  and  at  and  after  the  time  of  madcing  the  return,  to  wit  until  and  at 
and  after  the  said  17th  October,  1836,  unable  to  find  and  procure  any 
buyers  thereof,  the  said  bed,  bolster,  two  pillows  and  table  remained  and 
continued  all  that  time  in  the  possession  of  the  defendant,  in  execution, 
&c.  That  at  the  time  of  the  making  of  the  return,  to  wit  upon,  &c.,  the 
the  said  bed,  bolster,  two  pillows  and  table,  being  of  a  value  unknown  to 
defendant,  remained  and  were  in  the  possession  of  defendant  in  execu- 
tion, &c.,  for  want  of  buyers;  wherefore  defendant,  to  wit  on  17th  Octo- 
ber, 1836,  did  make  the  said  return,  as  he  lawfully,  &c.    Verification. 

Replication.  That  defendant,  from  the  time  when  he  withdrew,  &c., 
until  the  time  of  making  the  return,  was  not  unable  to  find  and  procure 
any  buyers  of  the  said  bed,  &c.,  in  manner  and  form,  &c. :  conclusion  to 
the  country.  And  plaintiff  further  says  that  he  issued  his  writ  in  this  suit, 
and  in  and  by  the  said  last  count  of  said  declaration  in  this  suit  complains, 
not  for  and  because  that  defendant  did  not  of  the  said  goods  and  chattels 
from  the  possession  of  which  the  said  defendant  withdrew  as  in  the  plea 
mentioned  before  the  return,  levy  the  moneys,  &.C.,  but  as  well  for  and 
because  that  defendant  did  not  of  the  said  bed,  bolster,  two  pillows  and 
table  in  the  plea  mentioned,  before  the  return,  levy  the  moneys,  &c.,  as 
also  for  and  because  that,  although  at  the  time  when  the  w^rit  was  deli- 
vered to  defendant,  and  afterwards  and  before  the  return,  divers  goods 
*7fi21  ^"^  chattels  of  the  said  H.  B.,  being  part  of  those  in  the  *count 
''  mentioned,  and  being  also  other  than  those  in  the  plea  mentioned 
and  therein  alleged  to  have  been  seized  and  taken  in  execution,  were 

(a)  Sic. 
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crithin  the  bailiwick  of  defendant,  whereof  defendant  could  and  might  and 
ought  to  have  levied  the  moneys,  &c.,  whereof  defendant  then  had  notice, 
yet  that  defendant,  not  regarding,  &c.,  but  contriving,  &c.,  did  not,  nor 
would,  at  any  time  before  his  said  return,  levy  of  the  said  goods  and  chat- 
tels above  newly  assigned,  to  wit  the  said  goods  and  chattels  in  this  new 
assignment  mentioned  other  than  those  in  the  plea  mentioned,  the  moneys 
last  aforesaid,  or  any  part  thereof;  but  wholly  neglected,  &c. ;  and  after- 
wards, to  wit  on  the  day  and  year  in  the  said  last  count  in  that  behalf 
mentioned,  falsely  and  deceitfully  returned  as  in  that  count  mentioned,  in 
manner  and  form  as  plaintiff  hath  above  thereof  complained  against  de- 
fendant ;  which  said  grievance,  above  newly  assigned,  is  a  part  of  the 
said  grievance  in  the  count  mentioned,  other  than  and  different  from  the 
part  thereof  in  the  plea  mentioned  and  therein  attempted  to  be  justified. 
Wherefore,  inasmuch  as  defendant  hath  not  answered  the  said  grievance 
above  newly  assigned,  plaintiff*  prays  judgment  and  his  damages  by  him 
sustained  on  occasion  of  the  same,  &c. 

Rejoinder.     As  to  the  traverse,  similiter.    As  to  the  replication  by  way 
of  new  assignment,  that  the  said  new  assignment  is  not  sufficient  in  law. 

Joinder  in  demurrer. 

The  case  was  argued  in  last  term  .(a)        ^ 

*  Peacock  for  the  defendant.  The  third  count  is  bad  in  itself;  rM(*f% 
and  the  new  assignment  does  not,  with  the  count,  contain  a  cause  '* 
of  action.  The  count  appears  to  contain  three  charges :  first,  that  the 
defendant  had  not  the  moneys  in  court  according  to  the  exigency  of  the 
writ ;  secondly,  that  he  did  not  levy ;  thirdly,  that  he  made  a  false  return. 
The  first  shows  no  right  of  action.  The  defendant  may  have  done  his 
duty  by  seizing,  and  yet  the  goods  may  have  remained  in  his  hands  for 
want  of  buyers.  There  should  have  been  an  allegation  that  the  goods 
seized  were  sold  and  had  produced  the  moneys,  or  that  the  defendant 
might  have  sold  and  did  not.  A  levy  and  a  seizure  are  different  thmgs : 
the  levy  is  not  made  till  the  moneys  are  raised  by  sale  of  the  goods 
seized.(6)  The  writ  commands  only  that  the  sheriff*  shall  cause  to  be 
levied,  and  have  the  moneys,  when  levied,  in  court.  The  same  argument 
applies  to  the  second  charge.  The  third  charge  also  is  insufficient.  The 
falsehood  of  the  return  is  alleged  generally:  but  the  plaintiff* should  have 
shown  in  what  the  falsehood  consisted,  as  in  the  case  of  an  indictment  for 
obtaining  money  under  false  pretences ;  Bex  v.  Perrottj  2  M.  &  S.  379. 
Then  the  defendant  pleads  specially,  as  he  yms  obliged  to  do ;  Wright  v. 
Lainsim,  2  M.  &  W.  739  ;  Lewis  v.  Akock,  3  M.  &  W.  188:  he  shows 
that  the  plaintiff*  directed  him  to  withdraw  from  the  possession  of  part  of 
the  goods  which  he  had  seized,  and  that  <the  remainder  are  in  fact  in  his 
hands  for  want  of  buyers.    To  this  the  plaintiff*  new  assigns  that  he  sues, 

(a)  Janiiarjr  Sdd,  1844.    Before  Lord  Deaman*  C.  J^  Patteson,  Coleridge,  and  Wi^^t 
man,  Js. 
(6)  Bee  Dnwt  v.  laSnaon^  11  A.  dip  E.  589. 
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as  "well  in  respect  of  not  levying  of  the  goods  mentioned  in  the  plea,  as 
_^  also  in  respect  *of  other  goods  whereof  defendant  might  have 
^  levied.  But  that  is  enlarging  the  declaration, (a)  which  charges 
no  neglect  in  not  levying  of  any  particular  goods.  Nor  is  the  sheriflT  liable 
for  not  seizing  particular  goods:  his  business  is  to  levy  as  he  can  and 
thinks  fit.  Nor  is  it  averred  that  the  goods  mentioned  in  the  plea  would 
not  have  satisfied  the  writ. 

Cramptotij  contrii.  As  to  the  ocrant,  conadered  by  itself,  there  is  do 
4q>ecial  demurrer  to  it;  na  objection,  therefore,  can  be  raised  on  tbt 
ground  of  multiferiousness.  There  is  substantially  a  good  complaint 
The  count  alleges  that  there  were  goods  out  of  which  the  defendant  might 
have  levied ;  and  that  he  did  not  levy.  The  form  agrees  with  that  in 
Chitty  on  Pleading.(ft)  The  language  of  Parke,  B.,  in  Wright  v.  Lainsonj 
3  M.  &  W.  739, 741, 742,  shows  that  the  allegation,  that  the  defendant 
has  not  levied,  sets  forth  a  good  cause  of  action.  The  same  inference 
seems  to  result  from  the  language  of  Patteson,  J.,  in  Wylie  v.  Birch j  4 
Q.  B.  566,  &16,(c)  And,  further,  the  false  return  is  properly  charged ; 
for  the  inducement  shows  that  the  return  of  nulla  bona  was  false,  because 
there  were  goods  out  of  which  the  levy  might  have  been  made.  He 
rule  as  to  an  indictment  for4>btaining  money  under  felse  pretences  does 
not  apply  to  civil  pleading.  The  count,  perhaps,  contains  more  than  is 
necessary :  but,  in  substance,  it  complains  of  and  shows  a  breach  of  du^. 
Next,  either  the  plea  is  bad,  or  the  new  assignment  good.    The  plaintiff, 

•78f)1  B<^o'dii^g  ^o  ^^  P^^^>  ^^'  directed  *the  defendant  not  to  levy 
^  from  certain  articles.  If  those  articles,  together  with  the  rest  that 
was  seized,  covered  the  whole  sum  to  be  levied,  or  if  they  were  all  that 
could  be  seized,  this  might  be  an  answer :  but  there  is  no  such  allegation. 
If  the  sheriflT  seizes,  or  can  seize,  enough  to  levy  the  whole  debt,  he  is  not 
discharged  from  levying  by  the  creditor  desiring  him  not  to  levy  from  one 
particular  article.  The  plea  does  not  show  that  the  goods  mentioned  in 
the  declaration,  as  being  tiiose  from  which  the  defendant  might  have 
levied,  are  comprehended  among  the  goods  mentioned  in  the  plea.  But, 
eren  if  that  can  be  implied,  then  the  new  assignment  is  good,  for  it  ex* 
plains  that  the  plea,  so  understood,  is  not  pleaded  to  the  real  cause  of 
complaint.  The  case  is  then  as  if  the  plea  had  formally  concluded  with  a 
fua  est  eadem^  which  must  be  met,  not  by  a  traverse,  but  by  a  new  assign- 
ment; Skydon  v.  Thompsmj  1  A.  &  E.  210;  Wieeler  v.  &ntor,  7  M.  fc 
W.  662. 

Peacock  in  reply.  It  was  for  the  plaintiff  to  show  that  what  the  sheriff 
seized  was  insufficient.  The  defendant's  duty  arises  simply  upon  his 
seizing  enough ;  StMi  v.  Lmnamj  1  M.  &  W.  728 ;  S.  C,  Tyrwh.  fc  0 
1000.    He  pleads  that  he  did  seise  some  goods,  which  the  plaintiff  directed 

(a)  See  note  (f)  to  Graene  v.JQmet,  1  Wms.  Samid.  800  L  (0th  ed.) 

(b)  Vol.  ii.  p.  66i»  (Tth  ed.) 

(e)  8m  BeiiMfi  y.  ITeOy,  %  Saand.  1^  165. 
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him  to  abandon:  be  is  not  bound  to  show  the  ralue.  And,  after  the  new 
assignment,  the  plea  cannot  be  objected  to :  the  matter  pleaded  to  is  struck, 
out  of  the  declaration,  and  the  plea  with  it.  [Patteson,  J.  It  is  not  like 
a  new  assignment  o(  extra  viam:  the  new  assignment  treats  the  declaration 
as  divisible,  and  puts  aside  a  portion  of  it  only.  Wightman,  J.  The 
plaintiff  says  that  you  have  *not  answered  all  his  complaint.  The  rm'-joR 
complaint  is  not  for  omitting  to  seize  specified  goods.  '* 

Cur,  adv.  vuU. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court.  After 
reading  the  count  and  plea,  his  lordship  proceeded  as  follows. 

A  new  assignment  was  pleaded,  avering  that  the  plaintiflf  did  not  pro- 
ceed for  the  defendant's  not  levying  on  the  goods  from  which  he  so  with- 
drew, but  because  he  did  not  levy  the  debt  of  the  goods  so  seized,  and 
other  goods,  the  property  of  the  debtor,  which  the  defendant  might  have 
seized.  To  this  there  was  a  demurrer,  on  which  considerable  discussion 
took  place.  But  the  plaintiff  also  objected  to  the  validity  of  the  plea:  and 
we  are  of  opinion  that  the  objection  must  prevail. 

The  declaration  is  somewhat  confused,  and  appears  to  involve  several 
grievances.  We  hold  it  good  as  a  complaint  that  the  sheriflT  might  have 
levied  and  neglected  to  do  so. 

The  answer  given  by  this  plea  is,  that  the  plaintiff  himself  directed  the 
defendant  to  withdraw  from  the  possession  of  certain  goods  of  the  debtor 
which  he  had  seized,  and  that  certain  other  goods  of  the  debtor,  which  he 
also  seized,  remain  in  his  hands  unsold  for  want  of  buyers.  And  both 
these  propositions  may  be  true,  and  the  declaration  also.  There  may  have 
been  goods  of  the  debtor,  of  which  the  debt  ought  to  have  been  made, 
notwithstanding  this  account  of  those  which  actually  came  to  the  sheriflPs 
hands.  To  render  these  two  propositions  available  as  a  defence,  it  was 
obviously  incumbent  on  the  defendant  to  show  that  they  *ac-  rmntri 
counted  for  all  the  debtor's  goods  within  the  bailiwick,  or  that  '* 
the  goods  seized  were  sufficient  to  satisfy  the  execution :  for  his  duty  was 
to  possess  himself  of  all,  or  so  many  as  were  sufficient. 

Our  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff. 


DOE  on  the  demise  of  JOHN  EVANS  t^.  RICHARD  PAGE. 

The  Limitation  Act,  8  &  4  W.  4,  c.  37,  s.  7,  which  (explaining  sect  3,)  enacts  that  the 
right  of  action,  where  any  person  "shall  be"  in  possession  of  land  as  tenant  at  will, 
shall  be  deemed  to  have  first  accrued  either  at  the  determination  of  such  tenancy  or 
at  the  expiration  of  one  year  from  its  commencement,  does  not  apply  where  the  tenancy 
at  wilt  has  ceased  before  the  passing  of  the  statute.  In  such  a  case,  the  limitation 
runs  from  the  time  when  the  tenancy  determines  without  the  intenrention  of  the  act 

Ejectment  for  messaages  and  lands  in  Woreestenhire. 

On  the  trial,  before  Wightman,  J.,  at  the  Worcestershire  Spring  anzes^ 
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1843}(a)  the  following  facts  appeared,  as  detailed  by  Lord  Denman,  C.  J., 
in  giving  judgment  on  the  rule  hereafter  mentioned. 

«  The  lessor  of  the  plaintiff  in  this  case  claimed  as  heir  at  law  of  his 
father,  who  died  in  November,  1816.  From  the  time  of  the  death  of  the 
father,  the  mother  of ^  the  lessor  of  the  plaintiflf  continued  in  possession  of 
the  premises  in  question,  as  tenant  at  will  to  the  lessor  of  the  plaintiff, 
*7681  ^^^^^  ^^^  death  in  July,  1832.  Upon  the  *death  of  the  mother, 
-'  the  defendant,  having  no  title  himself,  took  possession  of  the 
premises,  and  remained  in  possession  until  the  ejectment  was  brought,  not 
as  agent  to  the  lessor  of  the  plaintiff,  but  adversely  to  him,  as  found  by 
the  jury." 

The  learned  judge  directed  a  verdict  for  the  plaintiff,  giving  leave  to 
move  for  a  verdict  for  the  defendant,  or  a  nonsuit.  In  Easter  term,  1843, 
J?.  V.  Richards  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial.  In  the 
vacation  afler  last  Michaelmas  term,(6) 

Godson  and  J.  Gray  showed  cause.  The  question  is,  whether  the  lessor 
of  the  plaintiff  be  barred  by  the  operation  of  stat.  3  i  4  W.  4,  c.  27.  Sect. 
2  alone  clearly  does  not  bar  him.  By  that  section,  he  had  twenty  years 
from  his  right  first  accruing ;  and^  according  to  common  law  principles, 
his  right  first  accrued  upon  the  determination  of  the  tenancy  at  will,  which, 
as  no  notice  was  given,  or  other  act  done  to  put  an  end  to  the  tenancy, 
was  at  the  death  of  the  tenant  at  will  in  1832.  The  defendant,  however, 
relies  on  the  explanation  furnished  by  sect.  7,  which  enacts  that,  «  when 
any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land, 
or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent  shall  be 
deemed  to  have  first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commencement  of  such 
•7fiQl  ^^J^^^cy,  at  which  time  such  tenancy  shall  be  •deemed  to  have 
-'  determined."  But  the  words  <<  shall  be"  cannot  refer  to  a 
tenancy  which  had  expired  before  the  act  was  passed :  and  the  act  passed 
on  24th  July,  1833  ;  but  the  tenant  at  will  died  in  1832.  Doe  dem.  Ben- 
nett V.  Turnery  7  M.  &  W.  226,  will  be  relied  on  for  the  defendant.  The 
view  there  taken  by  the  Court  of  Exchequer  was  taken  also  in  the  Court 
of  Exchequer  Chamber ;  7\*mer  v.  Doe  dem.  Bennett j  9  M.  &  W.  643. 
But  in  that  case  a  tenancy  at  will  was  in  existence  when  the  statute  passed. 

(a)  The  case  had  been  previoosly  tried  before  Coleridge,  J.,  at  the  Worcestershire 
Spring  assizes,  1S41,  when  a  verdict  was  fonnd  for  the  defendant  In  Easter  term,  184I» 
Godson  obtained  a  rule  nisi  for  a  new  trial.  In  Easter  term  (May  2d)  1842,  before 
Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js,  R.  V.  Richards,  shoved 
cause,  and  Godson  and  E.  Yardley  were  heard  in  support  of  the  rule.  The  court  took 
time  to  consider:  and,  in  Trinity  term  (June  9th)  1842,  Lord  Denman,  C.  J.,  deUrered 
the  judgment  of  the  court,  whereby  the  rule  was  made  absolute  in  order  that  certain  facts 
might  be  more  fully  investigated. 

(6)  December  9th,  1848.  Before  Lord  Denman»  C.  J.,  Williams,  and  Wigbtmao,  Js 
Ccliridge,  Jn  had  lel\  the  court. 
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A  tenancy  at  will  commencing  in  1817  had  been  determined  in  1827 ;  ana 
it  is  true  that  the  court  appeared  to  assume  that,  if  no  tenancy  at  will  had 
been  created  since,  a  right  of  action  would  have  accrued  in  1818,  and  the 
twenty  years  have  begun  to  run  from  thence :  the  main  questions,  how- 
ever,  were,  as  to  the  determination  of  the  will  in  1827,  and  whether  the 
fiict  of  a  subsequent  tenancy  had  been  properly  inquired  into.  The  atten- 
tion of  the  court  was  not  drawn  to  the  date,  with  reference  to  the  statute, 
of  the  first  tenancy  at  will,  which,  in  the  event,  became  immaterial.  The 
question  might  have  been  raised  in  Die  dem,  Stanway  v.  Rock^  4  M.  &  G. 
30 :  but  there,  as  it  turned  out,  no  tenancy  at  will  had  existed  withm 
twenty  years  of  the  time  of  bringing  the  action.  The  construction  con- 
tended for  by  the  plaintifl*  would  destroy  rights  existing  at  the  time  of 
passing  the  statute,  as  where  a  tenancy  at  will  of  more  than  twenty-one 
years'  standing  existed  at  that  time. 

it.  K.  Richards  and  J.  W.  Smith,  contra.  The  language  of  Parke,  B., 
in  delivering  judgment  in  Doe  dem.  ^Bennett  v.  Turner,  7  M.  &  r*77A 
W.  234,  is  express.  He  says  that,  if  there  had  been  a  continu-  *- 
ous  tenancy  at  will  from  1817,  or  if  no  new  tenancy  at  will  had  been 
created  after  its  determination  in  1827  (which  would  have  been  a  case 
exactly  similar  to  the  present,)  <<  the  right  to  bring  an  action,  which,  by 
the  express  provision  of  the  seventh  section,  undoubtedly  accrued  to  the 
lessor  of  the  plaintiff  in  1818,  would  have  continued  uninterrupted  during 
(he  succeeding  twenty  years,  and  not  having  been  exercised  during  that 
period,  would  have  been  barred.'^  The  inquiry  there  into  the  second 
tenancy  at  will,  which  the  court  directed,  was  unnecessary  upon  the  view 
for  which  the  plaintiff  here  contends.  Sect.  2,  as  explained  by  sect.  7, 
limits  the  right  to  recover  to  twenty  years  from  either  the  determination  of 
the  tenancy  at  will,  or  the  end  of  a  year  from  its  commencement,  which- 
ever may  first  occur.  If  this  were  not  so,  a  tenancy  at  will  would  have 
less  effect  in  barring  the  action  than  a  tenancy  from  year  to  year  under 
sect.  8.  Sect.  15  was  applied  retrospectively  in  Mpean  v.  Doe  denk 
Knight,  2  M.  &  W.  894,  and  sect.  17  in  Doe  dem.  Corhyn  v.  Bramston, 
3  A.  &  £.  63.  In  Doe  dem.  Burgess  v.  Thompson,  5  A.  &  £.  532,  it  was 
assumed  that  sect.  7  is  retrospective ;  otherwise  it  would  not  have  been 
necessary  to  have  recourse  to  sect.  15.  The  words  in  sect.  2,  which  is 
the  substantive  enactment,  are  retrospective,  ^^  shall  have  first  accrued  ;" 
and  the  language  of  the  substantive  enactment,  though  explained  by  a 
subsequent  section,  must  be  adhered  to,  as  in  James  v.  Sailer,  3  New 
Ca.  544.  Cur.  adv.  vull. 

•Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  court.     r#«7| 
After  stating  the  facts  (as  in  p.  767,  ante,)  bis  lordship  proceeded     '* 
as  follows. 

The  question  is,  whether  the  plaintiff's  remedy  is  barred  by  the  7th  sec- 
tion of  Stat.  3  &  W.  4,  c.  27. 

The  tenant  at  will  died  one  year  before  the  passing  of  that  act:  and^  if 
TOL.  T.  57  2  p  2 
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the  act  bad  noi  been  passed,  the  lessor  of  the  plaintiff  woald  hare  beea  in 
ime  with  his  ejectment,  as  the  period  of  adverse  possession,  or  rather 
when  his  right  accrued,  would  hare  been  calculated  from  the  death  of  the 
-tenant  at  will  in  July,  1832,  vdien  the  tenancy  determined.  But  it  was 
said  that,  by  the  7th  section  of  the  statute,  the  right,  where  there  is  a 
tenancy  at  will,  is  to  be  deemed  to  have  accrued,  either  at  the  determina- 
tion of  the  tenancy  or  at  the  expiration  of  a  year  next  after  the  commence 
ment  of  the  tenancy. 

It  may  be  that  the  effect  of  this  section  is  to  give  a  right  of  entiy  at  the 
determination  of  the  tenancy  at  will  at  any  time  within  a  year  after  its  com* 
mencement,  but  at  all  events  at  the  expiration  of  a  year  from  its  commence- 
ment;  and,  consequently,  if  that  section  be  applicable  to  the  present  case, 
the  lessor  of  the  plaintiff  is  too  late,  as  the  tenancy  at  will  of  the  mother 
commenced  in  1816 ;  and  the  right  of  the  lessor  of  the  plaintiff  would 
accrue  in  ISIT,  more  than  twenty  years  before  the  ejectment  was  brought. 

But  we  are  of  opinion  that  the  7th  section  only  applies  to  cases  of 
tenancies  at  will  existing  at  the  time  the  act  passed,  or  subsequently ;  and 
Ihat  it  does  not  apply  to  cases  where  the  tenancy  at  will  had  been  de-> 
lermined  before  the  passing  of  the  act 

The  words  of  the  7th  section  are :  when  any  person  shall  he  in  posses- 
,y_^^  sion  or  in  receipt  of  the  profits  of  any  *land,  or  in  receipt  of  any 
^  rent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto^'  <<  shall  be  deemed  to  have  first  accrued  either  at  the  determina- 
tion of  such  tenancy,  or  at  the  expiration  of  one  year  next  after  the  com- 
mencement of  such  tenancy."  This  section  is  in  terms  only  applicable  to 
the  case  of  a  future,  or  at  most  of  an  existing,  tenancy  at  will,  and  not  to 
the  case  of  a  tenancy  at  will  which  had  been  determined,  and  was  not 
existing,  when  the  act  passed.  A  different  construction,  even  if  the  words 
permitted  it,  would  cause  the  greatest  hardship :  for  a  person,  who,  as  the 
law  stood  before  the  passing  of  the  act,  was  in  ample  time  to  bring  his 
ejectment  and  recover  property  that  undoubtedly  was  his,  would  by  the 
o|ieration  of  the  statute  be  suddenly  deprived  of  the  means  of  asserting  bis 
ri|;ht,  there  being  no  clause  for  the  postponement  of  the  operation  of  the 
stMtute  for  such  a  period  as  would  enable  persons,  who  would  be  other* 
affected  by  it,  to  assert  their  rights. 

We  are,  therefore,  of  opinion  that  this  rule  should  be  discharged. 

Rule  discharged 
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•The  Mayor,  Aldermen,  and  Burgesses  of  EXETER  v.     [•TTS 

WARREN. 

lb  mn  action  by  tb«  corporation  of  Exeter,  for  pettf  customs  and  port  duties,  payable  on 
goods  landed  at  Teign month,  the  plaintifls,  to  show  the  receipt  of  snob  dues  in  former 
times,  produced  a  series  of  accounts  purporting  to  be  of  the  receipts  by  the  receivers 
of  the  city.  It  was  proved  that  the  receivers'  accounts  were  regularly  audited,  and 
that  no  one  could  (at  the  time  to  which  the  evidence  related)  be  mayor  till  he  bad 
been  receiver  and  had  bis  accounts  audited.  Down  to  a  certain  time,  the  accounts 
were  not  signed  at  all ;  aAerwards  they  were  regularly  signed  by  the  auditors  only. 

'  One  entry  of  the  latter  class  stated  the  receipt  by  B.,  a  receiver,  of  a  sum  for  town 
dues  from  W  ,*  and,  with  this  entry,  was  found  a  paper  stating  that  W.  had  receired 
a  sum  for  town  dues,  almost  exactly  corresponding  with  that  stated  in  the  entry,  and 
at  the  time  of  which  it  bore  date.  No  evidence  was  given  as  to  the  handwriting  of 
the  latter  paper.  B.  ami  W.  were  both  dead.  The  documents  were  more  than  thirty 
years  old.  No  one  of  them  stated  the  receipt  to  be  "  by  me  f*  but  the  third  person  was 
used.    BeU,  that  all  the  documents  were  admissible  evidence. 

Hie  crown  is  entitled  (except  where  vested  rights  would  be  interfered  with)  to  create  a 
port  for  the  landing  of  goods,  and  to  assign  its  limits,  though  the  soil  be  in  a  subject: 
and  such  creation  is  a  good  consideration  for  the  receipt  of  petty  customs  and  port 
dues  throughout  the  port  so  assigned.  And  such  petty  customs  and  port  dues  might, 
in  ancient  times,  be  granted  away  by  the  crown. 

fhe  plaintifls  proved  n  grant  of  the  town  to  them,  by  the  crown,  in  fee  farm ;  and  it  was 
not  disputed  that  they  were  owners  of  a  port  of  some  extent,  with  some  dues ;  they 
also  proved  the  receipt,  in  fact,  of  the  dues  for  goods  lauded  at  Teignroouth,  and 
leases  by  (hem  of  such  dues.  Held  to  be  evidence  from  which  a  jury  might  infer  that 
th^port  extended  to  Teignmouth,  and  that  the  dues  were  payable  to  the  plaintiffs  for 
goods  there  landed  ;  though  Teignmouth  is  situate  on  a  different  river  from  Exeter» 
and  the  mouths  of  the  rivere  are  several  miles  apart;  and  though  no  evidence  was 
given  of  repairs  or  other  services  performed  by  the  plaintiffs  at  Teignmouth,  or  of 
any  right  to  the  soil  there,  in  themselves  or  the  crown. 

• 

Drbt,  charging  defendant  to  be  indebted  to  plaintifls  in  a  certain  sum 
of  money,  to  wit  6/.,  <<for  certain  petty  customs,  dues  and  duties  then 
due  and  payable  from  the  defendant  to  the  plaintiffs,  upon  certain  goods, 
wares  and  merchandise,  to  wit  100  chaldrons  of  culm ;  and  in  a  certain 
other  sum,"&c.,  (charge  in  the  same  terms  for  fish,  for  oil,  and  for  seal 
skins;)  <^all  then  respectively  imported  by  the  defendant  into  the  port  of 
Elxeter,  in  the  county  of  Devon,  to  wit  at  Teignmouth  in  the  said  port ;" 
payable  on  request. 

Plea,  nunquam  indebitatus.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Devonshire  ^Spring     rm^^A 
assizes,  184],  the  landing  of  the  goods  was  not  disputed,  but  the     '* 
question  was  merely  as  to  the  right  of  the  plaintifls  to  take  the  dues  at 
Teignmouth. 

The  plaintifls,  among  other  documentary  evidence,  put  in  the  following. 
A  charter  of  Richard,  king  of  the  Romans  and  earl  of  Cornwall,  dated  7th 
l^ovember,  1259,  granting  «<  quod  majores,  ballivi  et  cives  nostri  Ezon., 
et  eorum  hasredes,  in  perpetuum  habeant  et  teneant  civitatem  nostram 
£xoD.,  ad  feodi  firmam,  pro  antiquft  et  debita  firmi,  &c.  A  charter  of  Glk 
February,  6  Ed.  3,  reciting  that  the  before-mentioned  grant  was  set  aside 
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bjr  a  judgment  oF  the  Court  of  Exchequer,  and  the  citjT  seized  into  the 
hands  pf  the  crown,  and  granting  <<  quod  praxlicti  major  et  cives  habeant 
et  teneaiit  civitatem  praedictam,  cum  pertinentiis,  sibi,  hxredibus  et  sue- 
ceasoribus  suis,  de  nobis  et  hieredibus  nostris,  ad  feodi  firmam,  cum  omni* 
bus  ad  firroam  illam  pertinenbitus,  reddendo  inde  nobis  et  haeredibus  per 
annum,  ad  scaccarium  nostrum,  viginti  libras,"  &c.,  <<  in  perpetuum,  et 
sustinendo  alia  onera  eidem  firms  priiis  incumbentia,"  &c. 

Evidence  was  also  given  to  show  the  receipt  of  the  dues,  in  fact,  for 
goods  landed  at  Teignmouth.  It  was  proved  that  the  receiver's  accouDts 
were  regularly  audited,  and  that,  in  the  ancient  state  of  the  corporation,  no 
one  could  be  mayor  till  he  had  served  the  oflSce  of  receiver  and  had  had 
hb  accounts  audited.  From  the  muniments  of  the  corporation  were  pro- 
duced a  series  of  accounts  purporting  to  be  the  audited  accounts  of  the 
receivers.  None  of  these  were  signed  by  the  receiver :  from  the  reign  of 
Elizabeth  downwards,  but  not  earlier,  they  appeared  to  be  signed  by  the 
auditors.  These  signatures  were  in  diflerent  handwritings,  and  had  the 
•77f>1  ^PP^arance  of  originals.  One  of  the  latter,  of  the  date  *of  4  Eliz., 
^  commenced  as  follows.  <<  Civitas  Exon.  Compotus  Johannis  Dyer, 
senioris,  Receptoris  civitatis  praedictaeac  collectoris  omnium  bonorum,  red* 
dituum  et  tenementorum  ejusdem  civitatis,  necnon  manerii  de  Durywarde 
Awlyscombe  and  Exilond,  habitus,  audit  us  et  terminatus  secundo  die 
Septembris,  anno,"  &c.,  <<  coram  Waltero  Staplehyll,"  &c.,  ^^  auditor«8(a] 
hujus  compoti  audiendum  et  terminandum  assignatos,  a  festo,"  &c., 
c(  usque  idem  festum,*' &c.,  <«anno,"  &c.  It  contained  the  following 
passages.  <<  Et  de  9/.  95.  4(/.,  receptis  de  custumis  marcandisaruin  hoc 
anno  applicatarum  apud  Toppisham,  Exmouth,(cr)  Cockewode,  Dawlysshe, 
Kenton,  Powdesham,  Teyngmouth,  Exmouth,(a)  ac  alibi  infra  portum  de 
Exmouth  et  Exeter."  <•  Et  sic  communitati  debet  36/.  195.  8(/.,"  «  qus 
solvit  auditoribus,"  &c.  The  signatures  were  in  the  names  of  the  auditors 
named  in  the  body  of  the  account.  There  was  also,  among  the  audited 
accounts,  the  account  of  Jonathan  Burnett,  receiver,  from  Michaelmas 
1785  to  Michaelmas  1786.  In  this,  Burnett  was  debited  with  the  follow- 
ing item.  «•  Messrs.  James  Cornish  and  Widger,  for  the  town  duty  by 
them  collected  at  Teignmouth,  24/.  I65.  3d."  Together  with  this  account 
were  three  loose  papers.  The  first  was  a  receipt,  dated  June  I5th,  1786, 
in  the  handwriting  of  a  deceased  clerk  of  Burnett,  for  dues  received  from 
a  brother  of  Cornish  (who  had  then  lately  died :)  this  was  written  at  the 
foot  of  an  account  headed  «<  Teignmouth,  port  of  Exon.  An  account  of 
town  duties  from  October,  1783,  to  October,  1785 ;"  and  which  amounted 
to  9/.  17s.  The  second  paper  was  headed  as  follows.  <<  Teignmouth. 
An  account  of  town  duties  received  by  Thomas  Widger,  due  in  1784  and 
%m»^-x  1786,  *and  unpaid  to  the  late  Mr.  Cornish ;"  the  amount  being 
^  6/.  7s.  &/.  The  third  was  headed  "  Teignmouth.  An  account 
of  town  duties  received  by  T.  Widger  from  Michaelmas  1785;"  the 

'-•  .  (a)  Sic 
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Hinount  being  8/.  11^.  9d.  The  handwriting  of  the  last  two  was  not  ideiH 
tiiied.  Buraett  and  Widger  were  both  dead.  The  defendant's  counsel 
objected  to  the  admissibility  of  each  of  the  last  two  papers,  and  also  ge^ 
Derally  to  the  admissibility  of  the  receivers'  accounts  :(a)  but  the  learned 
judge  received  the  evidence. 

A  lease  was  put  in,  dated  18th  September,  35  Eliz.,  whereby  the  mayor, 
bailids  and  commonalty  of  the  city  of  Elxeter  demised  to  Nicholas  Spicer, 
for  seventeen  years,  at  the  annual  rent  of  20/,  «<  all  that  their  feanne  ot 
custome  commonly  called  the  towne  custome,  due  and  belonging  to  the 
said  mayor,  bailifls  and  comynaltie,  for  the  entrye  of  all  manner  of  shippes, 
barkes,  boates  and  vessells,  whatsoever,  arrivinge  within  the  porte  or 
haven  of  the  cittie  of  Exeter,  that  is  to  wytte,  Exemouthe,  Cockwode, 
Kentou,  Colepole,  Powderham,  Lymson,  Tyngmouthe,  Dawlishe,  and  all 
and  everie  other  creeke  and  creekes  reputed,  taken  or  known  to  be  par- 
ceall  and  member  of  the  said  porte,  and  laden  with  any  wares,  goods  and 
merchandizes  whatsoever;  and  also  the  towne  custome  due  to  the  said 
mayor,  bayliflfes  and  comynaltie,  for  and  of  all  manner  of  wares  and  mer- 
chandizes whatsoever,  laden  and  broughte  in  any  shippes,  barkes,  boates 
or  any  other  vessells,  to  be  layd  on  land  in  any*place  or  places,  creeke  or 
creekes,  within  the  said  haven,  or  in  any  part  or  member  thereof;  and 
also  all  manner  of  forfeytures,''  &c.  Payment  of  the  rent  reserved  in 
this  case  lease  was  shown.  Another  lease  was  also  put  in,  of  the 
^date  of  8  Ja.  1.,  whereby  also  the  corporation  similarly  demised  [•^ff^j 
the  town  custom,  and  which  mentioned  Teignmouth  in  the  same  ^ 
way. 

'  There  were  also  put  in  a  royal  commission  and  the  return  thereto.  The 
commission  was  dated  15th  September,  28  C.  2,  and  was  directed  to  the 
mayors  of  Exeter,  Dartmouth,  Barnstaple  and  Bideford,  certain  officers  of 
the  customs,  and  others.  It  recited  stat.  13  &  14  C.  2,  c.  11,  s.  14,  and 
authorized  the  commissioners,  or  any  three,  &c.,  <<  to  repair  unto  our  said 
city  and  port  of  Exon.,  and  to  search,  find  out  and  survey  the  open  places 
there  and  thereabouts;  and  to  assign  and  appoint  all  such  and  so  many 
open  place  or  places  to  be  places,  quays,  or  wharves,  for  the  landing  or  dis- 
charging, lading  or  shipping,  of  any  goods,  wares  or  merchandise,  within 
our  said  port  of  Exon.,  as  according  to  your  good  discretions,  or  the  dis- 
cretions of  any  three,"  &c.,  "  shall  seem  most  convenient  and  fit  for  the 
uses  and  services  aforesaid ;  and  to  set  down,  appoint  and  setile  the  ex- 
tents, bounds  and  limits  of  tlie  said  port,  and  of  all  such  places,  quays  or 
wharves,  by  sufficient  metes,  limits  and  bounds,  and  utterly  to  prohibit, 
disannul,  make  void,  determine  and  debar  all  other  places  within  the  said 
port  from  the  privilege,  right  and  benefit  of  a  place,  quay  or  wharf  for  tlie 
landing  or  discharging,  lading  or  shipping,  of  any  goods  or  merchandise 
as  aforesaid,  except  respectively  the  goods  and  merchandises  before  ex 
cepted,"  Sue.    The  return,  enrolled  in  the  Exchequer  in  Easter  term,  29 

(a)  See  post»  note  (e,)  p.  78ft. 
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C.  2,  stated  that  the  commissioners  had  repaired  <<  unto  the  said  citj  and 
port  of  Exon.,'*  and  had  surveyed,  &c.y  the  open  places  there  aod  there- 
abouts: <<  and,  by  virtue  of  the  said  commission,  we  do  hereby  set  down^ 
appoint  and  settle  the  extents,  bounds  and  limits  of  the  said  port  to  be  as 

«77fi1  ^o^lo^'^^^h  •  ^'z-  '■'^■^  ^^^  southernmost  point  of  *land  on  the  eas( 
-'  side  of  the  mouth  of  the  river  Axe,  being  the  furthermost  extent 
eastward  of  the  county  of  Devon,  in  a  supposed  right  line  to  the  southern- 
most point  of  land  on  the  west  side  of  the  haven  of  Teignmouth,  with  all 
the  channels,  roads,  streams,  rivers,  barrs,  havens  and  creeks,  unto  the 
quay  commonly  called  the  quay  of  Exon.,"  &c. :  the  return  then  appointed 
certain  quays  for  landing,  &c. 

Exeter  lies  upon  the  river  Exe,  which  falls  into  the  English  channel  on 
the  coast  of  Devonshire,  about  six  miles  from  the  mouth  of  the  river 
Teign.  From  the  mouth  of  the  Exe  to  that  of  theTeignthe  coast  runs 
nearly  in  a  line  from  north-east  to  south-west  Teignmouth  is  on  the  left 
(north-east)  bank  of  the  Teign.  Topsham  is  on  the  Exe,  between  ita 
mouth  and  Exeter. 

Parol  evidence  was  given  of  payment  of  the  dues  at  Teignmouth  to  the 
plaintiffs,  from  1806  to  1834,  when  payment  was  refused  ;  and  since  theo 
there  had  been  no  payment.(a) 

No  evidence  was  given  for  the  defendant:  but  his  counsel  contended 
that  the  dues  could  not  be  taken  without  a  consideration ;  and  that  no 
consideration  was  shown,  there  being  no  pretence  that  the  soil  at  Teign- 
mouth had  ever  belonged  to  the  crown  or  the  plaintifls,  aod  it  not  appear- 
ing that  any  repairs  had  ever  been  performed  at  Teignmou.h  by  the  plain- 
tiffs. It  was  not,  however,  disputed  that  the  port  of  Exeter  existed,  and 
that  within  some  limits  or  other  the  plaintiffs  must  be  entitled  to  some 
dues. 

The  learned  judge  told  the  jury  that,  in  the  early  times  to  which  the 
•77Q1  existence  of  the  port  was  referred,  *and  indeed  at  all  times,  the 
^  prerogative  of  creating  a  port  was  in  the  crown ;  and  that,  where 
there  were  no  anterior  rights  vested  in  any  person,  the  crown  would  have 
a  right  to  fix  the  limits  of  the  port ;  that,  where  it  had  created  a  port  and 
fixed  the  limits,  it  could  grant  the  port  duties  and  the  right  to  load  and 
unload  there :  and  that  there  might  be  many  considerations  for  the  dues 
besides  right  of  soil ;  as  the  privilege  of  landing  customable  goods.  The 
jury  found  for  the  plaintitfs,  except  as  to  the  sums  charged  for  fish. 

In  Easter  Term,  1842,  Crowder  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  the  admission  of  improper  evidence,  of  misdirection,  and 
of  the  verdict  being  against  the  weight  of  evidence.  In  last  Trinity 
term  ,(6) 

(a)  It  is  not  thought  necessary  to  state  in  this  report  any  evidence  besides  that  noticed 
w  the  argument  and  judgment. 

(b)  May  29ih  and  June  5th,  1843.  Before  I^rd  Denman,  C.  J.,  Patteson,  Williaaisb 
a&d  Coleridge,  Js. 
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Erk^  Sogers^  and  Moniague  Smith  showed  eaase.     The  accounts  wece 
properly  received  in  evidence.    Burnett  debits  himself  with  the  receipt 
of  a  sum  from  Cornish  and  VVidger.    Then  with  the  paper  by  which 
Burnett  does  this,  are  found  accounts  by  which  Widger  debits  himself  in 
two  sums;  and  these,  together  with  a  sum  which  the  receiver's  clerk 
charges  himself  with  receiving  from  Cornish,  coincide,  within  two  pence, 
with  the  sum  for  which  Burnett  debits  himself.     These  are  all  accounts 
more  than  thirty  years  old,  by  which  deceased  parties  debit  themselves* 
They  must  be  taken  to  be  in  the  handwriting  of  the  parties  by  whom 
they  purport  to  have  been  written;  Wynne  y.   Tymwhittj  4  B.  &.Ald. 
376  1(a)  Doe  dem.  Weiber  v.  TAynne,  10  East,  206  ;  note  (8)  to  1  Selw. 
•N.  P.  640, 10th  ed.  (Debt,  III,  1.)  The  want  of  Widger's  signa-     .^^g^ 
ture  is  unimportant;  accounts  are  frequently  received  without     ^ 
such  signature.     [Coleridge,  J.  Ancient  receivers*  accounts  are  seldom 
signed  by  the  receivers.]    In  Doe  dem.  The  Earl  of  Egremont  v.  Date^  3 
Q.  B.  609,  the  accounts  were  not  signed ;  but  no  objection  was  taken  oq 
diat  ground.     The  accounts  of  both  Burnett  and  Widger  are  found  in 
their  proper  place ;  and  the  principle  of  BuUen  v.  ^Schel^  2  Price  399, 
applies.     Burnett's  account,  being  audited,  must  be  presumed,  in  default 
of  evidence  to  the  contrary,  to  be  the  account  handed  in  by  himself  to  iKe 
auditors ;  and  Widger's  accounts,  being  found  with  it,  and  containing  the 
word  ^<  received,"  are  presumably  the  accounts  made  out  by  Widger  to 
Burnett,  and  referred  to  by  the  lat'er  as  his  vouchers  at  the  audit.    Wid? 
ger's  account  is  therefore  admissible  on  the  ground  that  Widger  charges 
himself;  but,  even  if  that  were  not  so,  it  is  admissible  as  an  account  re- 
cognised by  Burnett,  by  which  recognition  Burnett  discharges  Widger 
and  charges  himself.    In  De  Rutzen  v.  Farr,  4  A.  &  £,  53,  the  accounts 
of  rent  received  were  not  (as  the  court  understood  the  facts)  in  any  way 
connected  with  the  steward ;  they  purported  to  state  receipts  by  a  clerk 
of  the  steward  ;  but  no  recognition  by  the  steward,  or  proof  of  the  clerk's 
employment,  was  given  ;  and  therefore  the  evidence  was  held  inadmissi* 
ble  on  a  principle  which  does  not  apply  to  this  case.    Here  it  is  as  if 
Burnett  had  been  alive,  and  had  sworn  that  he  had  received  the  sum, 
with  Widger's  account,  from  Widger.     The  case  closely  resembles  Siead 
T.  Heaiony  4  T.  R.  669.   The  accounts,  *being  admissible  for  one     rm^o^ 
purpose,  are  admissible  for  all ;  Higham  v.  Bidgway^  10  East,     ^ 
109 ;  Daviee  v.  Humphreys,  6  M.  &  W.  153. 

There  was  no  misdirection.  The  crown  has  the  power  of  creating  a 
port;  and  the  power  of  fixing  the  limits  is  necessarily  included:  though 
this,  of  course,  is  subject  to  the  limitation  pointed  out  by  the  learned 
judge ;  namely  that,  where  private  rights  have  grown  up,  the  grant  roust 
not  derogate  from  sueh  rights*  Wilkes  v.  Kirbyy  2  Lutw.  1519,  has  been 
cited  to  show  that  a  corporation  can  have  dues  only  upon  consideratio&i 

(a)  8m  Jhs  dhm*  Zlomoi  v.  M^fmmt  18  A.  A  B.  431. 
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*«s  of  repair,  &c.:  but  there  the  defendant  had  chosen  to  allege  that  the 
owners  of  the  port  received  toll  and  custom  «<  erga  necessar  emendaa  re- 
paracon  et  manutencon  ejusdem  portus  per  ipsos  fiend  ;*'  and  the  question 
was  whether,  if  a  consideration  were  alleged,  that  was  sufficiently  alleged. 
And  Powell,  J.,  said  that  the  king  may  have  a  port  and  toll  wiihout  any 
consideration,  and  that  he  who  has  a  port  is  bound  to  repair  it  or  else  may 
be  indicted.  Treby,  J.,  said  that,  when  the  case  of  Warrenv.  Prideaux^ 
1  Mod.  104,  was  in  debate,  it  was  held  that  the  owner  of  a  port  may 
have  toll  by  prescription,  without  alleging  any  consideration.  The  obli* 
gation  therefore  may  exist  in  the  owner,  as  a  quid  pro  quo :  but  perform- 
ance of  the  repair  is  not  a  condition  precedent  to  the  right  to  take  dues. 
In  Mayor  of  London  v.  Huntj  3  Lev.  37,  it  was  held  that  the  mere  liberty 
of  bringing  goods  into  a  port  implied  a  consideration  in  itself.  The 
right  of  soil  is  not  essential  to  this  right ;  and  therein  it  differs  from  a 
right  to  take  tolls  in  respect  of  bringing  goods  upon  a  manor,  which  was 
%fjQcyi     the  claim  in  Crispe  v.  Belwood^  3  Lev.  424.  In  Mayor  of*  Exeter 

^  V.  Trimletj  2  Wils.  95,  a  count  in  assumpsit  alleged  a  prescrip- 
tive right  to  petty  customs ;  and  this  was  held  good  on  general  demurrer, 
though  it  was  argued  that  consideration  ought  to  have  been  shown.  The 
note  to  that  case  refers  to  Mayor  of  Yarmouth  v.  Eaton^  3  Burr,  1402, 
Where  the  corporation  of  Yarmouth  recovered  for  tolls  upon  the  export 
firom  the  port  of  Yarmouth,  though  it  was  objected,  on  special  demurrer, 
that  no  consideration  was  shown.  Lord  Mansfield  said  that  owner* 
9hip  of  the  soil  was  out  of  the  question  :  but  that  the  making  of  the  port 
was  itself  a  sufficient  consideration :  and  the  case  was  distinguished  from 
that  of  a  toll  thorough.  The  cases  which  may  appear  to  make  against 
the  plaintiffs  will  generally  be  found  to  be  cases  of  tolls  thorough,  as 
Mayor  of  Jfoitingham  v.  Lambert^  cited  3  Burr,  1404,  1407 ;  Lord  Pel* 
ham  V.  Pickersgill,  1  T.  R.  660 ;  Truman  v.  Walgham^  2  Wils.  296 ; 
Heddey  v.  Welhouse^  Moore,  474,  was  the  case  of  a  fair.  In  Jenktm  r. 
Harvey,  1  C,  M.  &  R.  877,  2  C,  M.  &  R.  393, 404;  S.  C,  5  Tyrwh.  326, 
871,  (a)  it  was  held  that  a  claim  for  port  duties  was  not  against  common 
right,  and  might  originate  in  a  modem  grant  from  the  crown.  These  duties 
are  early  recognised  in  the  law.  By  9  H.  3,  (Magna  Cbarta)  c.  30,  mer- 
chants are  to  come  into  England,  to  buy  and  sell,  <«  per  antiquas  et  rectas 
consuetudines."  One  of  the  articles  to  be  inquired  of  in  Eyre  was  «  de 
novis  consuetudinibus  levatis  in  regno,  sive  in  terra,  sive  in  aqua,  et  quis 
eas  levaverit  et  ubi ;"  Hale  de  Port.  M.  Hargrave's  Law  Tracts,  78 ; 
Bract.  117  a:  and  among  the  Capitula  Placitorum  Coronse  Regis,  in 
the  time  of  Richard  I.,  in  Wilkin^s  Leges  Anglo^Saxonicae,  (p.  351,) 
•7ft')1     *is  the  following :  (<De  custodiis  portuum  maris;  si  quid  rece- 

^  perunt  quod  non  reddiderunt ;''  &c.  In  the  Case  of  Custome^ 
Subsidies^  utuI  Impositions j  12  Rep.  33,  and  in  Rex  v.  Bates j  2  How.  SL 

(a)  Bee  Bruner.  Thompson,  4  Q.  B.  M3»56t. 
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Tr.  371 ;  S.  C,  Lane,  22,  and  id  the  discussions  \vbich  ensued,(a)  tlie 
dispute  was  as  to  the  right  of  the  crown  to  impose  new  duties :  but  that 
ancient  customs  belonged  to  the  crown  was  assumed.  If  so,  the  crown 
might  grant  these  dues  to  the  plaintiffs.  Madox  has  given  an  account  of 
a  case  of  The  Corporation  of  Southampton  v.  Scurlagy  Madox's  Firma 
Burgi,  220,  ch.  10,  s.  29,  in  which  a  dispute  arose  whether  the  corporation 
of  Southampton,  as  the  crown's  grantees,  at  fee  farm,  of  the  port  of  South- 
ampton, were  entitled  to  take  customs  at  Lymington  ;  and  issue  was 
joined  on  the  question  whether  Lymington  was  within  the  bounds  of 
the  port  of  Southampton,  and  found  for  the  plaintifls.  Petty  customs  were 
clearly  due  to  the  crown  in  ancient  times ;  as  appears  from  Lord  Hale's 
treatise  Concerning  the  Customs,(6)  though  the  imposition  of  fresh  duties 
was  recited  to  be  illegal  by  stat.  12  C.  2,  c.  4,  s.  6,  Lord  Hale,  ch.  4, 
p.  132,  distinguishes  between  what  are  strictly  customs,  and  duties  (also 
called  customs)  belonging  by  prescription  to  the  lord  of  the  port ;  and  he 
mentions,  ch.  4,  p.  139,  the  customs  of  Exeter  as  an  instance  of  the 
latter ;  and  it  should  seem  that  the  smaller  customs  originally  granted 
away  by  the  crown  sometimes  remained  in  the  hands  of  the  grantees, 
while  other  larger  customs  to  which  the  crown  afterwards  became  entitled 
*were  retained  by  the  crown.  Then  the  only  question  must  be  as  r^^o^ 
to  the  limits  of  the  port.  That  must  be  a  matter  of  evidence  from  ^ 
Yuage,  where  no  grant  can  be  found  confining  the  limits.  That  the 
erown  can  create  a  port  is  not  disputed :  and  indeed  Lord  Krkyon,  in 
Ball  V.  Herbert^  3  T.  R.  253,  261,  when  he  was  deciding  against  the 
right  of  towing  on  navigable  rivers,  expressly  admitted  this.  But  then  it 
necessarily  follows  that  the  crown  must  assign  the  limits.  The  only  ques- 
tion therefore  remaining  is,  whether  the  jury,  on  the  evidence,  were  war- 
ranted in  finding  that  the  crown  granted  the  port  wiih  the  customs  claimed 
to  the  plaintiffs,  and  that  the  port  included  Teignmouth.  (The  argument 
as  to  the  weight  of  evidence  is  omitted.) 

,  Crowier^  •/.  Greenwood  and  Butlj  contra.  The  accounts  of  Widger 
were  not  so  connected  with  the  account  of  Burnett  as  to  bear  the  character 
of  an  admission  by  either  Burnett  or  Widger.  The  ground  upon  which 
evidence  of  this  sort  is  received  is  that  it  would  constitute  evidence  against 
the  party  making  the  entry,  if  he  were  alive.  But,  if  a  claim  had  been 
made  against  Widger,  it  would  not  have  been  supported  by  proof  that  a 
paper  stating  a  receipt  by  him,  but  not  traced  to  him,  nor  even  running  in 
his  name,  had  been  found  among  Burnett's  accounts.  Nor  could  Burnett 
be  made  liable  by  the  fact  that  a  paper  was  found  among  his  accounts, 
alleging  a  receipt  by  Widger.  [Coleridge,  J.  Suppose  parol  evidence 
were  given  that  the  vouchers  for  a  particular  series  of  accounts  were  kept 

(a)  See  them  coUected  in  2  Howell's  State  Trials ;  also  Hargrave's  note  there  (p.  371,) 
rrprinted  from  the  folio,  with  additions, 
(ft)  Harg.  L.  Tracts,  115,  6lc  ;  see  particnlarly  ch.  4,  p.  131. 
VOL.  V.  58  2  Q 
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in  some  place  apart  from  the  accounts :  would  not  the  documents  fooml  ia 
^TS"!     *^^^^  ^  place  be  admissible  wherever  the  accounts  themseWes 

-'  could  be  made  evidence?  Williams,  J.  Or  suppose  some  mere 
flying  sheets  were  found  any  where  in  the  custody  of  the  corporation,  cor- 
responding in  amount  to  the  items  mentioned  in  the  accounts :  would 
not  they  be  admissible  as  connected  with  the  accounts?]  The  coiD- 
cidence  in  the  sums,  here,  is  not  exact.  In  Wynne  v.  T)frwhiU^  4  B. 
fc  Aid.  376,  (referred  to  in  1  Phil.  £v.  298,  9th  ed.,(a)  the  accounts 
admitted  were  those  of  the  actual  steward  of  the  manor:  that  shows 
only  that  Burnett's  own  account  is  admissible,  which  is  not  now  dis- 
putcd.(fr)  In  Doe  dem,  Webber  y.  Thynne,  10  East,  206,  it  was  con- 
sidered that  the  words  (<  solvit  residuum  mi&t,"  and  <<  solvit  per  m€,"in 
books  containing  receipts  of  rent,  and  forming  part  of  the  muniments  of 
the  dean  and  chapter  of  Exeter,  furnished  ground  for  inferring  that  tbey 
were  accounts  of  a  receiver  debiting  himself:  that  again  is  an  authority 
only  for  the  admissibility  of  Burnett's  own  accounts.  What  is  called 
Widger's  account  does  not,  on  the  face  of  it,  purport  to  be  a  voucher. 
Widger  does  not  appear  to  charge  himself  by  it ;  for  it  is  not  shown  that 
he  was  a  party  to  it  at  all :  it  might  have  been  merely  a  meroorandum  rf a 
•7f)f>1     ^  ^^^  person.     In  ^De  Rutzen  v.  Farty  4  A.  &  E.  53,  66,  the  ac- 

^  counts  were  held  inadmissible  <&  because  they  do  not  purport  to 
charge  the  person  whose  signature  they  bear.  In  Doe  dem.  Gf*lhp  v. 
Vowles^  1  Moo.  &  R.  261,  it  was  attempted  to  show  that  work  had  been 
done  for  a  party,  by  a  receipted  bill  charging  him  with  the  work,  and 
found  among  bis  papers:  but  Littledale,  J.,  refused  the  evidence,  say* 
ing :  <«  The  cases  have  gone  quite  far  enongh.  There  would  be  no  limit, 
if  such  a  paper  as  this  were  admitted."   ' 

The  direction  to  the  jury  cannot  be  supported.  The  claim  is  put  on 
two  grounds:  as  a  claim  of  port  duties  and  a  claim  of  petty  customs.  No 
evidence  was  given  that  the  land  had  ever  been  the  property  of  either  the 
crown  or  the  corporation.  No  repairs  were  shown.  If  the  corporation 
claim  as  grantees  of  petty  customs,  the  answer  is  that  the  crown,  if  entided 
to  these  customs,  could  not  grant  them  away,  any  more  than  the  great 
customs.  But  the  common  law  right  of  the  crown  to  any  customs  is  not 
clear:  it  is  doubted  in  Sheppard  v.  Gotnold^  Vaughan,  159,  161,  163, 

(a)  See  1  Stark.  Et  350,  (8d  ed.) 

(h)  On  moving  for  the  rule,  (April  80th,  1843,  before  Lord  Denman,  C.  J.,  PattesoSt 
Williams,  and  Coleridge,  Js.,)  it  was  ar^ed  that,  as  the  documents  produced  as  the  ac- 
counts of  Dyer  and  Burnett  were  not  shown  to  be  signed  by  them  or  to  be  in  their  band- 
writing,  and  did  not  use  the  words  **!*'  or  ''me,"  so  as  to  purport  to  be  written  by  then, 
the  evidence  ought  to  have  been  rejected ;  but  the  court  granted  no  rule  on  this  poiDt; 
Lord  Denman,  C.  J.,  saying  that  there  was  no  reason  to  suppose  them  merely  copies ;  aad 
that  the  most  natural  explanation  of  the  docamenis  being  found  where  they  were  vaa 
that  the  accounts  had  been  handed  in  to  the  auditors  by  the  peceivera.  Coleridga^  i** 
said  that  accounts  were  seldom  signed  by  the  receivers. 
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though  a  diflerent  view  19  taken  in  Lb  Case  de  cusiomes  payable  pur  met* 
Aandises^  Davys,  8 — 10.  It  seems  that  the  claim  of  petty  customs  ori- 
ginated in  a  demand  made  upon  merchant  strangers,  and,  strictly  speaking, 
coald  be  levied  from  them  only.  In  Shepford  v.  Gosnoldj  Vaughan,  170, 
it  is  pointed  out  that  no  stress  can  be  laid  upon  a  usage  of  paying  duties 
contrary  to  law,  inasmuch  as  men  «<  will  rather  pay  a  little  wrongfully, 
than  free  themselves  from  it  over-chargeably."  In  Lord  Coke's  comment 
on  sect.  30  of  Magna  Charta  (referred  to  on  behalf  of  the  plaintiffs)  he 
expresses  a  clear  opinion  that  customs  are  due  to  the  crown  by  statute 
only ;  2  Inst.  58,  59.  Lord  Hale,  *in  his  treatise  Concerning  r^»cff 
the  Customs,  Harg.  L.  T.  147,  has  shown  that  the  great  customs  '* 
were  by  statute  only:  and  there  is  no  principle  which  justifies  resting  the 
claim  of  petty  customs  on  any  other  ground,  llie  statutable  nature  of  the 
duty  seems  to  be  assumed  by  Henry,  History  of  Great  Britain,  vol.  iv.  p. 
229,  230.  The  authorities  cited  in  HakewilPs  argument  in  the  House  of 
Commons(a)  show  at  least  that  no  new  custom  could  be  imposed  without 
the  authority  of  parliament.  And  all  customs,  if  lawful,  must  be  presumed 
to  be  imposed  for  the  public  good ;  from  which  it  follows  that  they  cannot 
be  demised  or  granted  to  any  subject ;  Case  of  Customs^  Subsidies^  and 
Impositions^  12  Rep.  33,  34.  It  must  be  admitted  that  the  language  of 
the  report  there  is  rather  favourable  to  the  crown's  claim  to  impose  duties, 
as  upheld  in  Rex  v.  Bates^  2  How.  St.  Tr.  371.  But  here  (as  is  pointed 
out  in  the  passage  cited  by  Mr.  Eraser,  note  (A.)  to  12  Rep.  34,  from 
Hargrave,  2  How.  St.  Tr.  381)  Lord  Coke  wrote  inaccurately,  and  was 
not  consistent  with  his  opinion  more  deliberately  expressed  elsewhere. 
Mr.  Hargrave,  in  his  Preface  to  Rex  v.BateSj  2  How.  St.  Tr.  371,  has 
clearly  shown  that  the  crown  has  no  right  to  impose  duties;  and  he  says, 
p.  377:  «with  respect  to  the  particular  claim  of  a  prerogative  to  tax  at 
the  ports,  it  was  more  than  liable  to  the  general  objections  of  being  a  pre- 
rogative taxation;  because  there  was  the  addition  of  peculiar  argtiments 
against  yielding  to  such  a  precedent.  It  was  this  very  species  of  regal 
impositions,  which  gave  occasion  to  some  of  the  ancient  statutes  declara- 
tory  of  ihe  illegality  of  taxing  without  the  consent  of  parliament ;  •as  r^^oo 
will  appear  by  reading  the  incomparable  speeches  against  imposi-  *- 
tions  at  the  ports,  by  those  profound  constitutional  lawyers  Yelverton  and 
Hakewill."  [Coleridge,  J.  These  were  arguments  against  the  imposition 
of  duties  confessedly  new.  Do  you  contend  ihat  all  petty  customs  are  void 
for  which  no  act  of  parliament  can  be  shown.']  The  principle  may  at  least 
be  laid  down  to  the  extent  of  disallowing  any  claim  of  the  crown  to  create 
a  port  and  impose  a  duty  upon  goods  landed  at  any  named  part  of  the 
coast,  however  remote.  Hakewill,  2  How.  St.  Tr.  474,  notices  the  argu- 
ment that  the  port  and  haven  towns  belong  to  the  king,  and  in  regard 
thereof  he  may  open  and  shut  them  on  what  conditions  he  pleases :  and 
he  says  that  the  gates  of  cities  and  towns,  and  all  streets  and  highways^ 

(a)  Printed  at  the  end  of  Rex  r.  Bo/et,  8  How  St.  Tr.  407.    Bee  pp.  460,  1,  % 
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.are  also  the  king's,  but  it  does  not  follow  that  the  king  can  impose  a  duty 
on  all  persons  passing  through ;  and  that  the  subject  ought  as  freely  to 
enjoy  passage  at  (he  ports  as  the  air  on  the  water.  Lord  Hale,  in  the 
treatise  Concerning  the  Customs,  Harg.  L.  T.  132,  says  that  «  customs  by 
prescription  belonging  to  ports,  were  various  according  as  the  usage  and 
custom  was;"  and  after  other  instances,  he  says,  p.  138;  «I  shall 
only  add  the  petit  customs  of  Exeter,  which  they  claimed  as  parcel 
of  their  fee-farm,  by  grant  made  by  King  E.  3,  unto  them  of  the  port 
of  Exeter,  cum  membris^  and  the  ferry  of  Exmouth,  and  lastage  and 
stallage  of  the  said  ferry,  as  they  were  decreed  unto  them  by  default 
in  a  suit  between  the  baiiiff  and  commonalty  of  Exeter  and  one  Wade." 
He  then  abstracts  the  case,  which  is  of  Hil.  14  C.  2.  The  account  of  the 
Charter  of  Edward  III.  given  in  the  record  referred  to  by  him  seems  not 
•7RQ1  ^^  ^  correct.  Afterwards  he  *sttggests  p.  139,  that,  in  the  in- 
-'  fancy  of  customs,  certain  customs  only  were  paid,  which  grew 
into  a  fixed  duty,  and,  being  inconsiderable,  were  granted  away,  though 
greater  customs,  afterwards  granted,  were  always  kept  in  the  hands  of  the 
crown.  This  is  contrary  to  principle:  the  magnitude  of  the  custom  can- 
not affect  the  right  to  grant  away.  [Coleridge,  J.  Can  we  set  that  right 
now?]  In  Mayor  of  Exeter  v.  TrinUetj  I  Wils.  95,  no  notice  appears  to 
have  been  taken  of  the  language  used  by  Lord  Hardwicke  in  an  Jinony- 
mous  Casej  2  Ves.  Sen.  620,  where  the  corporation  of  Exeter  claimed 
petty  customs:  he  there  adverted  to  the  doubt  whether  the  crown  could 
have  petty  customs  otherwise  than  by  act  of  parliament,  and  pointed  out 
that,  if  an  act  of  parliament  was  necessary,  a  subject  could  not  claim  by 
prescription,  but  must  show  a  grant.  A  grant  requires  a  consideration. 
[Coleridge,  J.  For  the  grant,  not  for  the  original  right.  What  became 
of  the  action  which  was  the  subject  of  the  Anonymous  Case^  2  Ves.  Sen. 
620?]  That  has  not  been  disCovered.(a)  It  is  not,  however,  now  ques- 
tioned that  a  petty  custom  might  be  payable :  but  the  defendant  denies  that 
it  can  be  payable  at  Teignmouth  as  due  to  a  subject  in  respect  of  Exeter. 
Then,  next,  the  claim  cannot  be  sustained  as  for  a  port  duty.  A  port 
duty  is  payable  only  in  respect  of  a  port,  in  the  confined  sense  of  the 
word,  that  is,  of  «  a  harbour ;  a  safe  station  for  ships ;"  Johnson's  Diet, 
sub  voc.  Port.  A  custom-house  district,  defined  for  fiscal  purposes,  has 
nothing  to  do  with  that  species  of  port  which  earns  port  duties.  <^  A  port 
•7Qnl  ^^  ^  harbour  and  *safe  arrival  for  ships,  boats,  and  ballengers  of 
burden,  to  fraught  and  unfraught  them  at ;"  Callis  on  Sewers,  57. 
Hale,  De  Portibus  Maris,  gives  the  definition  in  the  larger  sense  which  is 
here  inapplicable.  He  says,  Harg.  L.  T.  46,  «<  A  port  is  a  haven,  and  some- 
what more :"  and  he  remarks  that  it  <«  includes  more  than  the  bare  place 
where  the  ships  unlade,  and  sometimes  extends  many  miles ;"  and  afer^ 

(a)  The  corporation  recovered  in  two  actions,  in  the  year  1757,  against  parties  xkntt, 
from  an  entry  in  the  act  book  of  the  corporation,  dated  1754,  appear  to  have  pruba^'^v 
been  the  parties  obtaining  the  injunction  in  1755:  the  injunction,  therefore,  seen j  v 
have  been  dissolved. 
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irards,  p.  47 :  «  Creeks  of  ports,  are  by  a  kind  of  citiI  denotoination 
such.  They  are  such,  that  though  possibly  for  their  extent  and  situation 
they  roi^t  be  ports,  yet  they  are  either  members  of,  or  dependent  upon, 
other  ports.  And  it  began  thus.  The  king  could  not  conveniently  have 
a  customer  and  comptroller  in  every  port  or  haven.  But  these  custom- 
officers  were  fixed  at  some  eminent  port;  and  the  smaller  adjacent  ports 
became  by  that  means  creeks,  or  appendants  of  that  where  these  custom-  ' 
officers  were  placed.'*  But  afterwards, p.  76,  he  speaks  « touching  the 
interest  of  propriety  and  franchise  in  the  very  port,  viz.  that  part  of  the 
aea  wherein  ships  come  to  unlade  their  goods."  So  Molloy  says :  <<  in 
regard  that  the  port  of  London  is  of  great  concern  in  relation  to  the  cus- 
toms, the  extent  and  limits  of  the  same  port  is  by  the  Exchequer  settled, 
which  is  declared  to  extend  and  be  accounted,"  &c. ;  and  he  lays  dowA 
the  limits,  the  eastern  boundary  being  from  the  North  Foreland  on  the 
sea  coast  of  Kent  to  the  Nase  on  the  sea  coast  of  Essex  ;  De  Jure  Mari- 
timo,  vol.  ii.  p.  187,  B.  IL,  c.  14,  s.  10,  10th  ed.  Stat.  20  G.  2,  c.  18, 
was  passed  «<  for  the  better  preservation  and  improvement  of  the  river 
Wear,  and  port  and  haven  of  Sunderland  :"  yet  Molloy  calls  Sunderland 
a  member  •of  the  port  of  Newcastle-upon-Tyne ;  De  J.  Mar.  vol.  r«7q| 
ii.  p.  182,  B.  II.,  c.  14,  s.  9.  Stat.  4  G.  2,  c.  19,  was  passed  *• 
for  repairing,  &c.,  the  pier  '<  and  harbour  of  Ilfordcombe :"  yet  Hale  names 
Ilfracombe  as  a  member  of  the  port  of  Barnstaple ;  De  Port.  M.  Harg.  L.  T 
48 :  Molloy  as  a  member  of  the  port  of  Exeter ;  De  J.  Mar.  vol.  ii.  p.  185,  B. 
II.,  c.  14,  s.  9 :  and  Beawes  as  a  member  of  the  port  of  Plymouth  ;  Lex 
Mercatoria,  vol.  i.  p.  248, 6tb  (Chitty's)  edition.  Teignmouth  itself  is  called 
a  port  in  stat.  23  H.  8,  c.  8,  s.  1  ;  and  so  is  Dartmouth ;  yet  Beawes  (Lex 
Merc.  vol.  i.  p.  248, 6th  (Chitty's)  edition)  and  Molloy  (De  J.  Mar.  vol.  ii.  p. 
185,  B.  II.,  c.  14,  s.  9,)  make  Dartmouth  a  member  of  the  port  of  Exeter. 
From  a  record  cited  by  Hale  (De  Port.  M.  p.  55,  56)  it  appears  that  Top 
sham  was  a  port  belonging  to  the  countess  of  Devon  in  the  reign  of  Edward 
I.,  and  distinct  from  the  port  of  Exeter,  which  therefore  cannot  include  Top- 
sham  by  prescription :  but  Topsham  lies  between  Exeter  and  the  mouth  of 
the  Exe.  These  instances  show  the  importance  of  distinguishing  between 
the  diiTerent  uses  of  the  word  «<  port."  On  that  distinction  was  founded  the 
decision  in  The  Dock  Company  at  Kingston^upon^Huil  v.  Browne^  2  B.  & 
Ad.  43.  There  a  statute  (14  G.  3,  c.  56,  s.  42,)  gave  the  plaintiffs  a 
right  to  duties  upon  vessels  unlading,  &4;.,  wiihin  the  <<  port"  of  Kingston* 
upon-Hull.  Lord  Tenterden,  in  delivering  the  judgment  of  the  court, 
said  that  there  were  <<  two  distinct  senses  in  which  the  phrase,  the  port  of 
Hull,  is  used, — namely,  one  as  the  head  port  of  a  district  wherein  there 
were  subordinate  and  dependent  ports ;  and  the  other  the  limited  (and 
this  also  the  popular)  sense,  of  a  port  situate  locally  on  a  certain  river  or 
part  of  a  river  with  a  town  near  *thereto."  He  then  pointed  out  r«7Qn 
that  the  rate  in  question  was  imposed  as  a  remuneration  for  the     ^ 

2q2 
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expense  of  excavating,  &c.,  at  Kingston-npon-HiiIl ;  and  it  is  worth  re* 
marking  that  he  considered  that  instances  of  acquiescence  by  ship  owners 
might  be  referred  to  unwillingness  to  incur  an  expensive  contest  with  a 
corporation.  The  court  finally  decided  that  the  word  «  port"  was  there 
to  be  construed  in  its  popular  sense.  The  whole  of  this  applies  equally  to 
port  duties. 

Three  legal  origins  only  can  be  assigned  to  port  duties.  They  maybe 
imposed  where  the  land  belongs  to  the  crown,  where  it  belongs  to  the 
grantee,  or  where  duties  are  performed  by  the  party  claiming  the  dues. 
They  do  not  lie  in  prescription :  they  may,  if  properly  founded,  be  granted 
at  this  day.  That  was  held  by  the  Court  of  Exchequer  in  Jenkins  v. 
Harvey,  1  C,  M.  &  R.  877,  2  C.  M.,  &  R.  393,  404;  S.  C,  5  Tyrwh. 
326, 871,  where  the  court  relied  upon  the  ownership  of  land  and  perform- 
ance of  repairs  as  a  consideration.  Here,  ownership  of  the  land  at  Teign- 
mouth,  or  performance  of  any  duties  there,  was  not  even  asserted.  Lord 
Hale  (De  Portibus,  Harg.  L.  T.  73)  says  that  the  ownership  of  the  franchise 
and  the  ownership  of  soil  may  be  distinct ;  and  that  the  crown  cannot  gene- 
mlly  give  the  right  of  using  the  soil  for  a  port  where  it  is  the  property  of  a 
subject.  And  afterwards,  p.  84,  he  calls  the  soil  and  franchise  of  a  port 
a  jtis  privatum  clothed  and  superinduced  with  a  jtis  publicum :  and  from 
what  follows,  respecting  nuisances  in  a  port,  it  is  clear  that  he  assumes 
the  liability  of  the  owner  of  the  port  to  repair.  [Coleridge,  J.  A  subject 
cannot  establish  a  port  for  unlading  even  on  his  own  land ;  the  permission 
^rnqn-t  to  unlade,  uhich  the  creation  *of  a  port  confers,  is  a  consideration 
^  for  tolls :  why  may  not  such  a  right  to  tolls  pass  to  the  crown's 
grantee  of  a  port?]  There  can  be  no  acquisition  of  right  to  claim  payment 
for  landing,  unless  the  owner  of  the  land  has  been  in  some  way  a  party. 
The  crown  cannot  impose  the  duty  except  for  the  benefit  of  the  subject : 
there  must  be  a  quid  pro  quo ;  2  Rol.  Abr.  172,  Prerogative  le  Roy  (E) 
pi.  20;  16  Vin.  Abr.  578,  Prerogative  of  the  King  (E,  a.)  In  The  Ca$e 
q/  the  London  Wharves,  1  W.  Bl.  581,  590,  Parker,  C.  B.,  said:  «  The 
designation  of  ports  is  part  of  the  king's  prerogative.  He  might  make 
regulations  therein  by  common  law  in  order  to  secure  his  revenue :  yet^ 
without  an  act  of  parliament,  he  could  not  impose  new  duties."  And,  in 
all  cases,  the  duty  taken  must  have  reference  to  the  consideration  or  quid 
pro  quo.  Thus  it  is  a  good  prescription  that  an  owner  of  a  port  receives 
a  poundage  on  merchandise  in  consideration  of  bis  keeping  up  marks  for 
the  port,  a  crane,  &c. ;  2  Rol.  Abr.  265,  Prescription  (E,)  pi.  5 ;  17  Vin. 
Abr.  264,  Prescription  (E,)  pi.  5 ;  Vinkensteme  v.  Ebden,  1  Ld.  Raytiir. 
884.  But  the  maintaining  a  quay  would  not  support  a  claim  to  take  toll 
for  vessels  not  using  the  quay ;  Com.  Dig.,  Toll  (C ;)  Haspart  v.  Witts,  1 
Mod.  47  ;  Warren  v.  PrUeaux,  1  Mod.  104.  It  is  said  that  cases  upon 
tolls  are  inapplicable.  But  the  duty  must  be  in  the  nature  of  either  a  tett 
thorough  or  a  toil  traverse ;  and,  no  ownership  in  the  soil  being  set  np^ 
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the  claim  is  of  the  former  kind.  In  Truman  v,  Walghamj  2  Wils.  296. 
the  court  said :  "  courts  are  exceedingly  careful  and  jealous  of  these  claims 
of  right  to  levy  money  upon  the  •subject ;  these  tolls  began  and  r»«Qj 
were  established  by  the  power  of  great  men."  Where  there  is  *• 
ownership  of  the  soil,  the  toll  may  be  supported  as  a  toll  traverse ;  and 
Crispe  V.  Belwood^  3  Lev.  424 ;  Colton  v.  Smithy  1  Cowp.  47 ;  Serjeant 
V.  Read^  \  Wils.  91 ;  Lord  Pelham  v.  Pickersgill,  1  T.  R.  660,  and  R^ 
gina  V.  The  Marquis  of  Salisbury ^  8  A.  &  E.  716,  turn  upon  this  principle : 
but,  on  the  other  hand,  toll  thorough  requires  a  consideration  coextensive 
wi.h  the  claim  ;  Truman  v.  Walghamj  2  Wils.  296  ;  The  Mayor^  4rc.,  of 
JfoUingham  v.Lamberty  Willes,  111  ;  Brett  v.  Beales,  10  B.  &  C.  508, 
where  Smith  v.  Shepheard^  Cro.  Eliz.  710 ;  S.  C,  Moore,  574,  is  explained. 
So  the  crown  cannot  grant  market  tolls  of  goods  not  brought  to  the  market 
for  sale ;  Kerhy  v.  WhicheloWy  2  Lutw.  1498,  1502,  per  Powell,  J. ; 
Com.  Dig.,  Market  (F  1 ;)  HiU  v.  Smith,  4  Taun.  520,  533.  Cases  which 
may  appear  to  point  to  a  diflferent  doctrine  will  be  found  to  turn  merely 
on  the  pleading.  [Coleridge,  J.  The  argument  on  the  other  side  is, 
that  the  goods  could  not  be  brought  for  landing  to  the  port  at  all  without 
the  grant  of  a  port ;  and  that  therefore  the  parties  landing  the  goods  there 
had  a  consideration.]  Such  a  right  grounded  on  the  prerogative  of  the 
crown  could  not  be  granted  away  ;  but  there  can  not  be  such  a  right, 
enabling  the  crown  to  tax  merchandise  along  the  whole  coast  of  the  realm. 
The  case  of  The  Corporation  of  Southampton  v.  Scurlag,  Mad.  Firm.  B« 
220,  ch.  10,  s.  29,  was  merely  a  question  between  two  adverse  claimants 
of  toll.  In  The  Mayor ^  tfc^of  Jfottingham  v.  Lambert,  Willes,  111,  the 
court  say  that  « in  several  of  the  cases  cited  there  is  a  particular  benefit  to 
*the  subject,  as  coming  into  a  wharf,  coming  into  a  port,  or  land-  r^fnE. 
ing  on  the  plaintiflf's  manor  or  quay,  which  distinguishes  it  from  '- 
toll  thorough."  But  coming  with  merchandise  into  the  kingdom  is  not  a 
(<  particular  benefit."  Mayor  of  London  v.  Hunt,  3  Lev.  37,  cited  on  the 
other  side,  is  explained  by  the  court  in  The  Mayor ,  4rc.,  of  JSottingham  v. 
Lambert,  Willes,  117  ;  the  franchises  of  London  are  confirmed  by  act  of 
parliament.  But,  further,  in  Mayor  of  London  v.  Hunt,  3  Lev.  37,  it  is 
said  that  « the  consideration  is  sufficient;  he  had  the  liberty  of  bringing 
them  into  port,  which  is  a  place  of  safety,  and  therefore  implies  a  conside* 
ration  in  itself:  here  no  port,  in  that  sense,  is  shown  to  exist.  The  lan- 
guage of  Powell,  J.,  in  Wilkes  v.  Kirby,  2  Lutw.  1519,  referred  to  on 
the  other  side,  shows  only  that  the  obligation  to  repair  is  a  sufficient  con- 
sideration ;  and  it  seems  to  be  so  understood  by  Comyns,  Com.  Dig., 
Toll  (A.)  Mayor  of  Yarmouth  v.  Eaton,  3  Burr.  1402,  was  cited  on  the 
other  side;  but  there  Lord  Mansfield  said  that  the  <(  making  a  port" 
was  a  consideration ;  and  here  no  making  was  shown.  The  duties,  both 
in  that  case  and  in  Mayor  of  Exeter  v.  Trimlet,  2  Wils.  95,  are  explained 
by  Lord  Mansheld,  in  The  Mayor  of  Hull  v.  Homer,  1  Cowp.  102, 108, 
fo  be  granted  in  coasideration  of  repair.    No  oase  shows  that  the  ilieM 
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permission  to  land  gives  the  crown,  not  being  owner  of  the  soil,  a  right  to 
port  duties  which  can  be  granted  away.  The  power  to  restrain  landing  at 
any  but  the  great  ports  was  first  granted  by  stat.  4  H.  4,  c.  20,  cited  in 
Callis  on  Sewers,  57.  Afterwards,  stat.  1  Eliz.  c.  11,  s.  2,  restricted  the 
power  of  importing  to  places  assigned  by  the  queen,  and  where  there 
^7961  ^^^"I^  *^^  ^  customer.  And  this  possibly  may  explain  the 
^  modern  usage  here :  for  goods  imported,  while  there  was  no  cus* 
tomer  at  Teignmouth,  must  have  come  to  Exeter,  where  there  was  one : 
so  that,' when  a  customer  was  assigned  to  Teignmouth,  the  goods  were 
still  supposed,  erroneously,  to  be  in  the  nature  of  goods  coming  to  Exeter; 
and  the  duty  was  claimed  accordingly,  and  submitted  to.  Stat.  13  &  14 
Car.  2,  c.  11  s.  14,  (which  recites  stat.  1  Eliz.  c.  11,  s.  2,  but  appears  to 
treat  that  statute  as  extending  farther  than  its  language  imports)  authorized 
the  issuing  of  a  commission  to  assign  places,  ports,  members,  &c.,  for  the 
residence  of  the  customers  and  those  acting  under  them.  Under  this  the 
commission  of  28  Car,  2,  issued ;  the  return  to  which  defined  a  port,  in- 
cluding Teignmouth.  It  seems  probable  that  these  fiscal  regulations  have 
led  to  a  confusion  between  a  port,  in  the  sense  of  a  district  for  customs, 
and  a  port  in  the  more  narrow  sense,  in  respect  of  which  alone  port  duties 
could  be  claimed  by  a  subject.  Stat.  6  &  7  W.  4,  c.  xlii.,(a)  the  Teign- 
mouth Harbour  Act,  now  authorizes  (sect.  15)  commissioners  to  determine 
the  boundaries  of  the  «  harbour  of  Teignmouth."  The  argument  as  to 
the  weight  of  evidence  is  omitted.) 

Lord  Denmax,  C.  J.  I  am  of  opinion  that  the  evidence  was  properly 
admitted.  The  documents  are  more  than  thirty  years  old.  Burnett^s 
account  admits  the  receipt  of  24/.  16;.  3d.  The  accounts  of  the  alleged 
receipts  by  Widger  do  not  exactly  form  this  sum :  the  slight  diflference 
*7Q71  "^^S^^  ^^  made  up  in  a  subsequent  'account :  but,  at  any  rate,  thi9 
^  could  only  be  matter  of  observation,  more  or  less  strong,  as  to  the 
value  of  the  evidence.  But  we  find  these  accounts  kept  with  Burnett's 
accounts,  and  appearing  to  be  a  part  of  the  vouchers  handed  over  by  him. 
On  this  ground,  I  have  no  doubt  at  all  that  they  were  properly  submitted 
to  the  jury.  On  the  general  question,  which  comprehends  points  of 
novelty  and  great  importance,  we  will  take  time  to  consider. 

Patteson,  J.  The  accounts  of  Widger's  receipts  constitute  an  admis- 
sion by  Widger.  Widger,  in  Burnett's  account,  is  recognised  as  em 
ployed  to  collect  the  dues:  whether  he  was  so  employed  by  the  corpora- 
tion  or  Burnett  is  not  important.  But  Burnett  puts  in  an  account  of  duties, 
as  received  by  Widger.  Why  that  should  not  be  called  a  voucher  I  do 
not  see :  a  voucher  indeed  more  usually  means  the  account  of -what  a  man 
takes  credit  for:  but  it  may  also  mean  the  account  of  what  he  debits  him- 
self for.     These  amount  to  accounts  rendered  to  Burnett  by  a  servant^ 

(a)  Local  and  personal,  pablic  '*For  improving,  maintaining,  And  regalating  tb* 
harbour  of  Teignmouth  and  the  navigation  of  tbe  river  Tetgn  in  the  conntjr  o(t 
iMvon." 
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and^  since  they  charge  the  servant,  are  as  much  receivable  as  accounts 
charging  Burnett,  to  whomsoever  they  are  delivered. 

Williams,-  J.  Burnett  clearly  appears  by  this  entry  to  have  himself  re- 
ceived the  sums  which  he  refers  to  from  Widger ;  and  Widger*s  account 
of  his  own  receipt  of  those  sums  is  admissible.  It  was  hardly  disputed 
that  flying  sheets  might,  in  this  way,  have  been  connected  with  Burnett's 
account :  nor  was  it  said  that  the  identification  of  the  sums  mentioned  in 
the  two  papers  was  not  a  matter  on  which  the  judge  at  nisi  prius  was  to 
exercise  his  own  opinion.  A  presumption  of  •forgery  was  not  to  rmrjao 
be  made  ;  and  I  cannot  see  how  he  could  refuse  to  receive  the  ^ 
documents.  In  themselves  they  purport  to  contain  accounts  rendered  to 
the  principal  servant  of  the  plaintiffs.  We  cannot  well  have  a  stronger  in- 
stance of  the  principle  of  thus  incorporating  documents  than  Stead  v. 
Heaion,  4  T.  R.  669. 

Coleridge,  J.  I  certainly  received  the  evidence  with  some  doubt.  The 
plaintiffs  began  by  putting  in  the  receiver's  accounts.  These  were  ob- 
jected to :  and  this  led  to  a  detailed  description  of  the  customary  way  of 
taking  and  auditing  the  accounts.  It  appeared  that  a  party  could  not  be 
mayor  till  be  had  been  receiver,  and  had  had  his  discharge;  on  the  audit, 
he  must  have  attended  with  vouchers.  The  receiver's  account  spoke  of 
sums  received  from  the  sub-agent :  and  then  the  two  disputed  papers  were 
tendered,  as  being  found  among  the  receiver's  vouchers,  and  more  than 
thirty  years  old.  I  agree  with  my  brother  Williams  that  this  constituted 
evidence,  not  only,  as  against  Burnett,  of  his  having  received  the  sums  of 
which  he  brought  the  account,  but  also,  as  against  Widger,  that  he  had 
charged  himself  with  that  receipt.  On  this  point,  therefore,  the  rule, 
diould  be  discharged.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  tried  before  my  brother  Coleridge  at  the  assizes  for  Devon,, 
being  an  action  for  petty  customs,  dues  and  duties,  due  upon  culm,  fish, 
oil,  seal-skins  and  other  articles,  the  right  of  the  corporation  to  exact  cer- 
tain payments,  in  the  name  of  port  dues  or  petty  *customs,  from     r*7QQ 
those  who  land  their  goods  at  the  haven  of  Teignmouth,  as  a  mem-     '- 
ber  of  the  port  of  Exeter,  was  established  by  the  verdict  of  a  jury. 

But  a  rule  nisi  for  a  new  trial  was  obtained,  on  the  suggestion  that  my 
learned  brother's  direction  was  incorrect  in  point  of  law :  and  several 
points  have  been  discussed  before  us,  more  largely,  perhaps,  than  was 
warranted  by  what  appears  to  have  been  the  matter  in  contest  at  the  trial. 

Upon' that  occasion  it  was  not,  and  indeed  scarcely  could  have  been, 
contended  that  the  plaintifls  were  not  owners  of  a  port  to  some  extent, 
and,  as  such,  entitled  to  receive  the  duties  claimed  in  the  declaratioD|, 
within  certain  limits.  But  it  was  argued  that  the  franchise  could  not  have 
been  legally  granted,  so  as  to  extend  to  Teignmouth  and  carry  a  right  to 
port  duties  there,  for  want  of  an  apparent  legal  consideration ;  and  that 
want  was  said  to  be  involved  in  the  absence  of  any  right  in  the  soil,  either, 
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in  the  grantees  or  the  grantor,  the  crown.  There  was  no  evidence,  it  was 
said,  that  Teignmouth  had  at  any  time  been  terra  regis ;  no  soil  therefore 
was  dedicated  to  public  use,  no  repairs  done,  nothing  given  in  return  for 
the  duties  claimed  ;  the  judge  was  therefore  called  upon  to  direct  the  jury 
at  once  that  no  case  had  been  made  for .  the  plaintifls,  and  that,  without 
rs^erence  to  the  evidence  of  payments  insisted  on  by  them,  the  verdict 
must  pass  for  the  defendant. 

My  learned  brother  did  not  deny  that,  for  the  validity  of  a  royal  grant 
of  the  franchise  of  a  port  with  the  right  to  collect  port  dues  or  petty  cus- 
toms, a  consideration  was  necessary :  but  he  said  that  the  right  to  create 
a  port  was  in  the  crown,  which  it  might  exercise  pleno  jure,  so  long  as 
•ftOftl  ^^^^^  ^8is  no  interference  with  the  *rights  previously  vested  ;  that 
-'  the  Consideration  for  port  duties,  as  attendant  on  such  a  grant, 
need  not  be  the  devotion  of  the  soil  to  the  use  of  the  port ;  that,  if  so, 
there  was  no  evidence  to  support  it  in  the  plaintifis  in  the  present  case, 
even  to  the  limited  extent  admitted  ;  for  that  there  was  none  to  prove  any 
right  of  soil  in  them  in  the  bank  or  estuary  of  the  Exe,  any  more  than 
beyond  the  mouth ;  indeed  their  evidence  disproved  it ;  but  that,  con- 
sidering the  very  early  times  to  which  this  grant,  if  ever  made,  must  be 
referred,  no  previously  vested  inconsistent  rights  appearing,  the  mere  crea- 
tion of  the  port,  with  the  consequent  right  in  all  the  subjects  to  use  the 
range  wiihin  the  limits  as  a  port,  to  bring  their  ships  there  for  safety,  and 
to  trade  there,  and  unload  customable  goods,  would  be  consideration  suffi- 
•cient  in  law  to  support  the  grant  of  the  duties.  He  told  the  jury,  there- 
fore, 'that,  as  to  the  mere  existence  of  a  port  with  port  duties  granted  to 
the  plaintifis,  there  was  no  question  ;  that  the  real  question  was  the  extent ; 
<as  to  which  they  could  not  throw  the  plaintifis'  evidence  overboard  at 
•once  on  the  ground  alleged,  but  that,  consistently  with  all  the  evidence, 
there  was  ground  on  which  they  might  found  a  legal  origin  for  the  rights 
claimed  by  the  plaintifis. 

After  much  consideration  of  the  authorities,  we  are  of  opinion  that  this 
^direction  was  right  in  point  of  law,  and  at  least  not  too  favourably  stated 
for  the  plaintifls.  We  think  he  might  properly  have  added  that,  if  the 
ownership  of  the  port  carried  with  it  the  obligation  to  clear  the  harbour 
or  do  any  thing  else  in  the  way  of  repairing  or  maintaining  it,  the  non- 
performance of  that  duty  might  render  the  owners  liable,  but  could  not 
•Rni  1  ^^^^  ^  defence  to  the  present  action ;  and  that  a  long  ^enjoyment 
-'  of  the  duties  might  warrant  the  presumption  of  any  fact  nece9> 
aary  to  make  Aem  legal. 

As  to  the  general  right  of  the  crown  in  this  matter,  it  will  be  sufficient 
to  cite  the  single  authority  of  Lord  Hale.  « It  is  a  part,'*  says  he,  «  of 
the  jus  regale  or  royalty  of  the  crown  of  England  originally  and  de  novo 
to  erect  public  ports  in  this  kingdom.  As  all  franchises  within  the  king 
dom  are  derived  from  the  crown,  either  immediately  and  explicitly,  as  by 
new  erection,  grant,  or  charter ;  or  presumptively  and  consequentially,  as 
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by  custom  or  prescription  ;  so  in  a  special  manner  are  the  ports  and  the 
franchises  thereof,  which  are  osila  regni^  De  Port.  Maris,  c.  3,  Harg.  L. 
T.  53,  54. 

That  this  right  of  the  crown  was  exercised  at  some  very  remote  period, 
and  a  port  created  of  which  Exeter  was  tlie  caput,  cannot  now  be  dis- 
puted :  and  there  seems  good  reason  to  believe  that,  when  the  city  of 
Exeter  was  granted  to  the  burgesses  thereof  in  fee  farm,  first  by  Richard 
earl  of  Cornwall,  in  1259,  and  subsequently  by  Edward  III.,  the  port, 
with  the  customs  which  the  crown  had  before  received  there,  passed  with 
the  grant  as  parcel  thereof.  Lord  Hale,  in  the  account  which  he  gives 
of  petty  customs  (Concerning  the  Customs,  c  4,  Harg.  L.  T.  139,)  states 
that  this  was  not  unusual,  and  says  that  these  (the  petty  customs)  <<  being 
grown  inconsiderable  in  length  of  time  might  be  granted  to  the  several 
corporations  of  those  ports  or  towns  wherein  they  were  taken  as  part  of 
their  farms  ;  as  was  done  in  the  cases  of  Exeter  and  Yarmoudi,  Kingston- 
upon-Hull,  and  soom?  other  ports.*^  We  do  not  cite  this  passage  as  proof 
of  the  fact,  but  as  showing  that,  according  to  that  great  lawyer's  opinioUi 
ihere  is  nothing  in  such  a  state  of  things  unreasonable,  *or  which  r*cw>Q 
may  not  easily  be  presumed  on  proper  evidence  of  user.  ••  ^^ 

We  also  refer  to  the  statute  of  H.  8,(a)  for  the  purpose  of  showing  that  it 
has  not  escaped  our  attention.  But  it  belongs  to  the  head  of  evidence,  not  of 
law :  and  may  possibly  supply  either  party  with  some  plausible  arguments. 

Upon  the  evidence  in  this  case,  the  grants  before  mentioned  were  pro- 
duced, and  strong  evidence  from  a  very  remote  period  down  to  modem 
times  offered  of  the  perception  of  petty  customs  and  port  dues  by  the 
plaintiff's  as  grantees  of  the  port. 

Then  it  appears  to  us  that  the  extent  of  the  port,  de  fecto,  became  a 
question  merely  of  evidence.  It  could  not  be  denied  that  a  port  might  be 
created  with  a  head  and  many  members:  the  existence  of  such  ports  is 
matter  of  notoriety ;  and  Lord  Hale,  mentions  many  instaaces,  Exeter 
among  them,  Harg.  L.  T.  48,  in  enumerating  the  members  of  whieh  he 
omits  Teignmoutlb^  an  omission  fumiahing  ground  for  remark,  but  not 
really  of  weight  as  evidence  of  the  £ict 

In  support  of  their  daim  the  plaintifi  offered  some  ancient  evidence,  a 
receiver's  account  of  ihe  4  EUz.,  in  which  the  officer  charged  himself 
with  a  gross  sum  of  9^  9s.  Ad.  ftr  customs  of  goods  landed  in  several 
places  (among  others  Teignmotfth)  within  the  port  of  Ezmouth  and  Exe- 
ter ;  a  lease  of  35  Eliz.,  of  the  town  custom^  due  for  enty  of  all  manner 
of  ships,  &c.,  acriving  within  the  port  or  havea  of  the  city  of  Exeter,  viz. 
ExDMuth,  and,  among  other  pbeee,  TeigmAOulh ;  another  k^e  conlain- 
iBg  the  same  enumeration  m  8  Jac.  1 :  on  vAoxki  the  rent  had  been  paid. 
But  this,  and  other  evidence  of  (he  kind,  was  not  so  mudh  of  independ- 
ent  strength,  ^standing  by  itself,  aa  indijpectly  in  the  support  wjhich  twmgx 
it  fifve  to  Ihe  latler  evidmoe,  and  &ofla<  its  ficMistfincy.aalh  it     ^ 

(a)  Stat  S8;  K  8,  c  8. 
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The  evidence  in  modern  times,  down  to  the  year  1834,  was  clear,  unam 
biguous  and  uninterrupted. 

To  all  this  no  answer  was  given  by  counter  evidence ;  no  claim  was 
set  up  for  Teignmouth  as  a  port  of  itself,  or  as  a  member  of  any  other 
port :  but  strong  remarks  were  made  on  the  improbable  extent  of  the  port, 
as  claimed  by  the  plaintiffs ;  and  suggestions  for  the  explanation  of  what 
was  offered  by  the  plaintiffs  were  urged,  reasonable  in  themselves,  and 
pressed  forcibly  and  ingeniously  on  the  jury.  It  is  not  complained  of  that 
justice  was  not  done  to  them  by  the  judge  in  laying  the  case  before  the 

jury. 

A  commission  in  the  time  of  C.  2,  was  strongly  attacked  by  the  defend- 
ant's counsel,  as  applicable  only  to  some  proceedings  in  relation  to  the 
revenue ;  it  was  even  claimed  as  evidence  against  the  plaintiffs'  claim  to 
port  duties,  as  explaining  the  circumstance  of  Teignmouth  being  named 
with  Exeter.  But  it  could  not  explain  the  ancient  enjoyment:  it  was  in 
no  degree  inconsistent  with  any  fact  essential  to  the  plaintiffs'  title  ;  and, 
at  all  events,  the  effect  of  it  was  for  the  consideration  of  the  jury. 

Having  disposed  of  the  legal  objections  to  the  summing  up,  we  are 
asked  to  grant  a  new  trial  on  these  latter  grounds,  as  if  the  verdict  ought 
to  be  considered  against  the  evidence.  We  think  we  cannot  in  justice 
do  this.  Where  a  verdict  has  been  obtained  in  support  of  such  a  claim, 
founded  on  evidence  not  unsatisfactory  to  the  judge,  and  given  by  a  jury 
under  no  unfair  bias,  and  properly  directed,  we  think  it  ought  not  to  be 
lightly  disturbed. 

This  rule  will  therefore  be  discharged.  Rule  discharged. 
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A  sherifl*  declared  in  case,  for  that,  defendants  being  attorneys  of  P.,  who  had  sued  om 
a  ca.  sa,  against  John  Wright,  and  the  sheriff  having  in  custody  (under  another  ca. 
sa.)  another  John  Wright  who  was  entitled  to  his  discharge,  defendants,  well  know- 
ing the  premises,  falsely  represented  to  the  sheriff  that  the  last  yientioned  J.  W.  was 
the  J.  W.  against  whom  P.'s  writ  had  issued ;  by  means  whereof  defendants  caused 
the  sheriff  to  detain  the  J.  W.  who  was  in  his  custody ;  for  which  the  last  mentioned 
J.  W.  sued  the  sheriff^  and  he  paid  money  by  way  of  compromise. 

The  attorneys  pleading  not  guilty,  evidence  was  given,  for  the  sheriff,  that  his  officer 
delivered  a  note  to  the  defendants'  managing  clerk  in  P/s  action,  describing  the  John 
Wright  who  was  in  custody,  and  inquired  if  that  was  the  John  Wright  whom  they 
iiad  sued  on  behalf  of  P. ;  and  that  the  clerk  took  the  leUer  into  the  office  where  de- 
fendants were,  and  afterwards  returned  and  told  the  officer  that  that  was  the  John 
Wright;  neither  defendants  nor  the  clerk  at  that  time  knowing  the  contrary. 

Ittld  by  the  Court  of  Queen's  Bench  that,  on  this  evidence,  the  jury  were  warranted  in 
finding  for  the  sheriff;  an  action  being  maintainable  for  the  misrepresentation,  and 
Ihe  defendants  being  liable,  under  the  circumstances,  for  the  misstatement  of  their 
clerk.  Also,  that  the  action  lay,  though  the  detainer  was  made,  and  the  money  for 
compromise  paid,  by  the  sheriff's  officer,  and  not  by  himself. 

But  held  by  the  Court  of  Exchequer  Chamber, 

That  a  plea  alleging  that  defendants  had  good  and  probable  reason  to  believe,  and  did 
with  good  faith  believe,  the  representation  to  be  true,  was  an  answer  to  the  action. 
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The  Court  of  Queen's  Bench  having  given  judgment  for  plaintiffs  non  obstante  yere* 

dicto  on  this  plea. 
Judgment  reversed. 

Case.  The  declaration  charged  that,  before  the  committing,  &c.,  to 
wit  on,  &c.,  defendants,  as  attorneys  of  David  Power,  caused  to  be  issued 
out  of  the  Common  Pleas  a  testatum  ca.  sa.  against  John  Wright,  at  the 
suit  of  Power,  directed  to  the  sheriflf  of  Middlesex,  commanding  him  to 
take  Wright,  wheresoever,  &c.,  to  satisfy  Power  a  certain  debt,  &c. ; 
which  writ  defendants,  as  such  attorneys,  before  the  committing,  &c.,  to 
wit  on,  &c.,  caused  to  be,  and  the  same  was,  delivered  to  plaintiflfs,  who 
then  and  until  and  at  the  time  of  the  committing,  &c.,  were  sheriff  of 
Middlesex,  to  be  executed :  that  afterwards,  and  while  plaintiflfs  continued 
such  sheriiT,  and  before  the  committing,  &c.,  to  wit  on  &c.,  plaintiffs  law- 
fully had  and  detained  in  their  custody,  as  such  sheriflf,  in  a  certain  prison 
of  plaintiflfs,  as  such  sheriflf,  to  wit,  &c.,  (Whitecross  Street  prison,)  being 
the  debtors'  prison  •for  Middlesex,  a  certain  other  John  Wright,  r»o^c 
not  being  the  same  person  as  the  J.  W.  against  whom  the  said  '* 
writ  at  the  suit  of  Power  had  been  issued  as  aforesaid,  that  is  to  say,  under 
and  by  virtue  of  a  certain  other  testatum  ca.  sa.,  issued  out  of  the  Queen's 
Bench  at  the  suit  of  one  Benjamin  Mosedon,  and  directed  to  the  said 
sheriflf  of  Middlesex. 

The  count  then  stated  that  afterwards,  and  after  the  delivery  to  plain- 
tifl&  of  the  testatum  ca.  sa.  at  the  suit  of  Power,  while  plaintiflfs  continued 
such  sheriflf,  and  while  the  said  John  Wright,  hereinbefore  mentioned  to 
have  been  lawfully  detained  in  the  custody  of  plaintiflfs  as  such  sherifll^ 
was  and  continued  lawfully  in  such  custody,  to  wit  on  &c.,  the  last  men- 
tioned John  Wright  became  and  was  lawfully  entitled  to  his  discharge 
from  such  custody  ;  and  it  then  became  and  was  the  duty  of  plaintiflfs,  as 
such  sheriflf,  to  discharge,  and  plaintiflfs,  as  such  sheriflf,  but  for  the  com- 
mitting of  the  said  grievance  by  defendants  as  hereinafter  mentioned, 
would  then  have  discharged,  and  were  then  about  to  discharge,  the  last 
mentioned  J.  W.  from  their  said  custody ;  yet,  defendants  so  being  such 
attorneys  of  D.  Power  as  aforesaid,  well  knowing  the  said  premises,  after 
the  delivery  to  plaintifl&  of  the  testatum  ca.  sa.  at  the  suit  of  Power,  while 
plaintiflfs  continued  such  sheriflf,  after  the  last  mentioned  J.  W.  had  so  be- 
come and  was  entitled  to  be  discharged,  and  was  about  to  be  discharged, 
by  plaintiflfs  out  of  the  custody  of  plaintiflfs,  to  wit  on,  &c.,  defendants,  so 
being  such  attorneys,  &c.,  for  the  purpose  of  preventing  plaintiflfs  from 
discharging  the  said  last  mentioned  J.  W.  from  their  said  custody,  which 
plaintiflfs  were  then  about  to  do,  and  would  otherwise  have  done,  falsely 
represented  and  declared  to  plaintiflfs,  so  being  *such  sheriflf,  that  rmof^ 
the  last  mentioned  J.  W.,  so  then  being  in  the  lawful  custody  of  '* 
plaintiflfs  as  such  sheriflf,  and  whom  the  plaintiflfs  were  then  about  to  dis- 
charge from  their  said  custody,  was  the  same  person  as  the  other  J.  W. 
hereinbefore  mentioned,  against  whom  the  said  writ  at  the  suit  of  Power 

2R 


806  Evans  v.  Collins.  H.  V.  1844. 

had  been  issued  by  defendants  as  attorneys  of  Power ;  whereas,  in  trafh 
and  in  fact,  the  said  J.  W.,  whom  plaintifls  were  so  then  about  to  discharge 
from  their  custody,  was  not  the  same  person  as  the  said  J.  W.  against 
whom  the  said  writ  of  testatum  ca.  sa.  at  the  suit  of  Power  had  been  issued 
by  defendants  as  aforesaid,  but  was  another  and  difierent  person  :  and  de- 
fendants, by  so  falsely  representing  and  declaring  the  said  persons  to  be 
the  same,  for  the  purpose  of  preventing  the  discharge  firom  custody  of  the 
said  J.  W.  so  being  in  the  custody  of  plaintiffs  as  such  sheriff,  did  then, 
to  wit  on,  &c.,  and  from  thence  for  a  long  space  of  time  after  the  said  last 
mentioned  J.  W.  had  so  become  and  was  entitled  to  his  discharge  and 
ought  to  have  been  discharged  as  aforesaid,  to  wit  for  the  space  of,  &c., 
and  until  the  discharge  of  the  last  mentioned  J.  W.  from  custody  as  here- 
inafter meittioned,  (during  all  which  time  plaintiffs  continued  sheriff  of 
Middlesex,)  cause  plaintiffs,  as  such  ^eriff,  to  keep  and  detain  the  said 
kst  mentioned  J.  W.  in  their  custody  as  such  sheriff,  under  the  supposed 
mtbority  of  the  writ  of  testatum  ca.  sa.  at  the  suit  of  Power :  and  plain- 
tiffs, being  during  all  that  time  wholly  ignorant  and  without  any  notice 
whatsoever  from  defendants,  or  otherwise,  that  the  said  J.  W.  so  being 
in  their  custody  and  the  said  J.  W.  against  whom  the  said  writ  at  the  suit 
of  Power  had  been  issued  as  aforesaid  were  not  the  same  person,  and,  on 
*Rn71     ^^  contrary  thereof,  confiding  in  the  said  *false  representation  and 
^     declaration  of  defendants  that  they  were  the  same  person,  and  be- 
lieving the  same  to  be  true,  did,  by  reason  and  means  of  the  said  false 
representation  and  declaration  of  defendants,  keep  attd  detain  the  said  last 
mentioned  J.  W.  in  their  custody  as  such  sheriff,  to  wit  in  the  priaon 
aforesaid,  under  the  supposed  authority  of  the  said  writ  of  testatum  ca.  sa. 
at  the  suit  of  Power,  as  and  for  the  same  J.  W.  hi  the  said  writ  last  afote- 
said  mentioned,  for  a  long  space  of  time  after  the  said  J.  W.,  so  being  is 
the  custody  of  plaintiffs,  had  so  become  entided  to  be  dischai^d  and 
ought  to  have  been  discharged  from  the  said  custody,  to  wit  for  the  space, 
&c.,  and  until  the  18th  June,  1840:  on  which  day,  and  not  before,  plain- 
tiffs discovered  and  ascertained  that  the  said  representation  and  declara> 
iion  of  defendants  was  false,  and  that  the  said  J.  W.  so  being  in  their 
custody  as  aforesaid  and  the  said  J.  W.  against  wham  the  said  testatum 
ca.  sa.  at  the  suit  of  Power  had  been  issued  were  not  the  same  person : 
and  plaintiffs  did  thereupon  then,  to  wit  on,  &c.,  forthwith  discharge  the 
said  J.  W.  whom  they  had  so  detained  as  aforesaid  from  their  said  cus- 
tody :  By  reason  and  means  of  which  prenuses,  afierwards,  and  after  the 
discharge  of  the  last  mentioned  J.  W.,  and  before  the  eommencement  of 
this  suit,  to  wit  on,  &c.,  th6  last  mentioned  J.  W.  eoaottneed  and  prose- 
fnted  an  action,  &c.,  against  plaintife,  for  and  in  respect  of  the  said  illegal 
detainer  and  imprisonment,  &e.,  occasioned  as  aforesaid:  and  such  pro- 
ceedings were  thereupon  had  that  afterwards,  \»  wit  on,  ftc,  the  now 
plaintifis,  in  order  to  settle  the  said  action,  fcc,  were  forced  and  obliged 
to  pay,  and  did  necessarily  and  properly  and  with  the  eonsent  of  defend- 
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anls  pay,  to  the  last  ^mentioned  J.  W.  a  large  sum,  &c.,  to  wic  r*Qtfio 
10/.,  as  and  for  damages  and  compensation  (being  a  reasonable  ^ 
sum  in  that  behalf)  for  the  illegal  detainer,  &c.,  occasioned  aforesaid,  an«I 
for  which  the  last  mentioned  action  was  so  commenced  and  prosecuted,  and 
also  the  further  sum,  &c.,  (33/.  costs :)  and  also  plaintiffs,  by  means  of  the 
premises,  were  forced,  &c.,  to  sustain  and  incur,  &c.,  (costs  in  defence.) 
Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  That  defendants  did  not  cause  plaintifis  to  keep  or  detain  J.  W.  in 
the  declaraiion  in  that  behalf  mentioned  in  their  custody  under  tlie  sup- 
posed authority  of  the  said  testatum  ca.  sa.  at  the  suit  of  Power,  and 
plaintiffs  did  not,  by  reason  and  means  of  the  said  representation,  &c.,  o( 
defendants,  keep  or  detain  the  same  J.  W.  in  their  custody,  under  the 
supposed  authority  of  the  same  writ,  for  any  part  of  the  time  in  the  de- 
claration in  that  behalf  mentioned  ;  and  plaintifis  were  not  forced,  &c.,t0) 
nor  did  necessarily,  &c.,  nor  with  the  consent  of  defendants,  or  either  of 
them,  pay  to  the  same  J.  W.  the  sums  in  the  declaration  in  that  behalf 
mentioned,  or  either  of  them,  &c. ;  nor  were  plaintifis  forced,  &c.,  to  sus- 
tain or  incur,  nor  have  they  sustained,  &c.,  the  costs,  &.C.,  in  the  decla* 
ration  mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner, 
&c. :  conclusion  to  the  country.     Issue  thereon. 

3.  That,  at  the  time  defendants  made  the  representation,  &c.,  in  the 
declaration  mentioned,  they,  defendants,  had  good  and  probable  reason 
to  believe,  and  then  did  with  good  faith  believe,  that  the  said  representa- 
tion, &c.,  was  true,  and  that  the  said  J.  W.  then  in  the  custody  of  plain- 
tifis as  such  sberifi*  was  the  same  person  as  the  other  J.  W.  against  whom 
the  said  writ  of  testatum  ca.  *sa.  at  the  suit  of  Power  had  been  rmorux 
and  was  issued:  verification.  Replication:  de  injuria.  Issue  '- 
thereon. 

4.  That  just  before  the  time  of  the  committing,  &c.,  to  wit  on,  &c., 
plamtifi*s  inquired  of  defendants  if  the  said  J.  W.  in  the  custody  of  plain- 
tifis was  the  same  person  as  J.  W.  against  whom  the  said  writ  at  the  suit 
of  the  said  David  Power  had  been  issued,  and  plaintifis  then  informed  de- 
fendants of  the  residence  of  the  said  J.  W.,  then  in  their  custody,  before 
and  at  the  time  he  was  taken,  and  then  described  to  plaintifis  the  same  J. 
W.|  and  such  mformation  and  description  then  corresponded  with  the  sup* 
posed  residence  and  the  description  of  the  said  J.  W.  against  whom  the 
said  writ  at  the  suit  of  the  said  D.  Power  had  been  issued,  and  then  ii^ 
duced  defendants  to  believe  it  probable  that  the  said  J.  W.  was  the  J.  W. 
i^auist  whom  the  said  writ  had  issued  at  the  suit  of  the  said  D.  Power ; 
and  defendants  then  informed  plaintifis  that  they  considered  it  probable 
that  the  said  J.  W.  in  the  custody  of  plaintifis  was  the  J.  W.  against  whom 
the  last  mentioned  writ  had  issued,  and  then  declined  to  speak  with  cer- 
tainty as  to  the  identity  of  the  two  J.  W.s ;  and  plaintifis  then  requested 
defendants  to  state  that  the  said  J.  W.  in  custody  of  plaintifis  was  the  J. 
W.  against  whom  the  said  writ  had  issued  at  the  suit  of  the  said  D.  Power: 
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and  thereupon  defendants,  at  the  request  of  plaintifis,  at  the  said  time 
vhen,  &c.,  with  good  faith  represented  and  declared  to  plaintifis,  as  in  the 
declaration  mentioned,  defendants  not  then  knowing  that  the  said  J.  W. 
in  the  custody  of  plaintiffs  was  not  the  J.  W.  against  whom  the  saia  atit 
had  issued  at  the  suit  of  the  said  D.  Power:  which  is  the  same  sup- 
posed grievance,  &c. :  verification.  Replication :  that  plaintiffs  did  not 
*Ki  01  ^''^4^^^^  defendants  to  state  that  the  J.  W.  in  the  custody  of  plaintifik 
-'  was  the  J.  W.  against  whom  the  said  writ  had  issued  at  the  suit 
of  the  said  D.  Power :  and  defendants  did  not  commit  the  grievance  in 
the  declaration  mentioned  at  the  request  of  plaintiffs  in  manner  and  form, 
&c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Wightmak,  J.,  at  the  sittings  in  London  after  Eas- 
ter term,  1842,  the  material  facts  appeared  to  be  a^  follows.  Some  time 
before  June,  1840,  the  defendants  below,  as  attorneys  for  Power,  had  sued 
out  a  ca.  sa.  against  John  Wright,  and  lodged  it  with  the  sheriff  of  Mid- 
dlesex, and  a  warrant  was  thereupon  granted  to  Slowman,  the  sheriff's 
officer.  In  June,  1840,  the  ca.  sa.  not  having  yet  been  executed,  the 
plaintiffs  below,  as  sheriff  of  Middlesex,  had  in  their  custody,  in  White- 
cross  Street  prison,  another  John  Wright  of  Pell  Street,  Ratcliffe  Highway, 
under  a  ca.  sa.  at  the  suit  of  one  Mosedon.  The  latter  John  Wright  be- 
came entitled  to  hfs  discharge  under  the  Insolvent  Debtors^  Act :  and  a 
note  was  thereupon  sent  to  Slowman  from  the  sheriffs'  office,  desiring  him 
to  certify  whether  John  Wright  of  Pell  Street  then  in  the  debtors'  prison 
was  the  same  person  with  the  defendant  in  Power  v.  Wright^  and,  if  so, 
whether  Slowman  had  lodged  his  warrant  with  the  keeper  of  the  prison ; 
and  to  return  the  note  immediately  without  fail ;  and  to  lodge  his  warrant 
in  Power's  action  (if  not  already  lodged)  with  the  keeper  forthwith.  Slow- 
man  sent  the  note  to  the  office  of  Messrs.  Collins  and  Rigley,  the  defend- 
ants below.  The  messenger  saw  there  the  principal  common  law  clerk, 
named  Freeman,  to  whom  he  showed  the  paper,  and  stated  that  he  came 
from  Slowman,  and  that  Slowman  wished  to  know  whether  the  person  in 
moy-t-i  custody  was  the  same  with  *the  John  Wright  against  whom  Messrs. 
^  Collins  and  Rigley  had  sued  out  a  ca.  sa.  Freeman  at  first  doubted 
whether  he  could  properly  state  this:  but,  on  further  conversation  with 
the  messenger,  and  on  his  request  that  Freeman  would  certify  the  idenity 
as  the  note  required,  he  wrote  on  the  back:  <<  The  within  defendant  is  the 
same  pers6n  whom  we  have  lodged  a  ca.  sa.  against  for  David  Power. 
Collins  and  Rigley,  plaintiff's  attorneys. "(a)  In  consequence  of  this  pro- 
ceeding, the  defendant  in  Mosedon  v.  Wright  was  detained  some  time  in 
custody  after  he  had  become  entitled  to  his  discharge.  He  brought  an 
action  against  the  sheriff,  the  now  plaintiffs,  for  false  imprisonment ;  and 
Slowman  then  requested  Messrs.  Collins  and  Rigley  to  permit  the  sheriff  to 
setde  the  action.     Collins  and  Rigley  wrote  in  answer : 

(a)  See  farther,  as  to  this  part  of  the  case,  the  jadgmeot  of  the  Court  of  Qneea's 
Bench,  p.  817,  post. 
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My  16th,  1840. 
«  Wright  V.  Sherijg^  of  Mddksex. 

«  Sir^ — Without  admitting  that  any  responsibility  attaches  to  us  by  reason 
of  any  endorsement  by  us  in  this  action,  we  undertake  to  make  no  objection 
to  any  mode  of  settlement  which  the  sheriff  may  deem  it  proper  to  make  to 
this  action.    We  remain,"  &c. 

Slowman  then  paid  10/.  of  his  own  money  to  the  last  named  plaintiff 
Wright,  by  way  of  compensation. 

It  did  not  appear  in  evidence  that  Messrs.  Collins  &  Rigley  had  in  any 
direct  manner  authorized  the  endorsement  by  Freeman. 

For  the  defendants  it  was  urged,  as  ground  for  a  nonsuit :  That  the  pay- 
ment by  Slowman  was  not  a  *payment  by  which  the  plaintifis  were  r*oio 
damnified,  and  therefore  no  action  lay:  And  that  the  defendants 
were  not  liable,  because  Freeman  had  no  authority  to  give  the  endorsement 
on  their  behalf:  and  because  the  statement  furnished  by  him  was  made  bona 
fide,  and  without  knowledge  of  its  untruth.  The  learned  Judge  left  it  to 
the  jury  to  say :  1.  Whether  Freeman,  as  managmg  clerk,  had  such  a  gene- 
ral authority  as  entitled  him  to  sign  the  certificate  in  question.(a)  2.  Whe- 
ther he  had  probable  reason  for  believing  that  the  John  Wright  in  custody 
was  the  defendant  in  Power  v.  Wright,  3.  Whether  the  plaintifis  were 
induced  by  that  representation  to  detaui  Wright  in  custody.  The  jury 
found  in  the  affirmative  on  all  the  points ;  and  a  verdict  was  taken  for  the 
plaintifis  on  the  1st,  2d  and  4th  issues,  and  for  the  defendants  on  the  3d. 
The  learned  Judge  directed  that  the  verdict  should  be  entered  for  1^.  da- 
mages on  the  1st,  2d  and  4th  issues,  giving  the  plaintiffs  leave  to  move  that 
the  sum  should  be  increased  to  10/.  if  the  court  should  think  them  entitled 
to  recover  the  whole  sum  paid  by  Slowman.  He  also  gave  leave  to  move 
for  a  nonsuit  on  the  first  point  above  stated ;  or,  if  the  court  should  think, 
on  the  whole  case,  that  there  was  no  evidence  for  the  jury. 

In  Trinity  term,  1842,  a  rule  was  obtained  calling  on  the  plaintifils  to 
show  cause  why  a  nonsuit  should  not  be  entered  for  the  reasons  stated  at 
the  trial,  or  a  new  trial  had  on  the  ground  of  misdirection,  and  because  the 
verdict  was  against  the  weight  of  evidence. 

A  cross  rule  was  obtained  in  the  same  term  calling  on  *the  de-     r«oi  o 
fendants  to  show  cause  why  the  damages  should  not  be  increased     ^ 
to  10/.,  and  why  judgment  should  not  be  entered  for  the  plaintiffs,  non  ob- 
stante veredicto,  on  the  third  issue. 

In  Trinity  term,  1843,  (6) 

Erie  and  ^U77i/rey  showed  cause  on  behalf  of  the  plaintiffs,  and  supported 
their  rule.  The  action  was  maintainable  by  the  sheriff  to  the  full  amount 
of  10/.  That  the  plaintiffs  themselves,  as  sheriff,  suffered  no  pecuniary  loss, 
is  not  an  answer.     Though  they  were  indemnified  from  any  ultimate  loss  by 

(a)  QaestionB  had  been  put  to  Freeman,  and  itatemente  made  by  bim,  on  tbe  trial,  aa  to  the 
powers  which  he  exercised,  aa  managing  clerk,  in  other  lespecta. 

(6)  June  8th.    Before  Lord  Deoman,  C.  J.,  Patteson,  WiUianu^  and  Wightman,  Ja. 
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the  bond  of  their  officer,  the  vexation  of  being  exposed  to  a  suit  at  law  is 
sufficient  ground  for  their  action.  And  they  were  entitkd  to  recover  the 
whole  sum  of  101.  paid  by  Slowman*  The  defendant's  letter  of  July  15th  is 
an  admisidon  that  the  ^erifT  was  entitled  to  compromiae  the  action  brought 
by  Wright ;  and  the  plaintifis,  having,  as  defieodants  on  the  record,  and  as 
sherilf,  made  such  compromise,  might,  according  to  many  analogous  cases, 
Rcover  the  amount  paid,  as  trustees  for  Slowman.  Lamb  v.  Ktce,  6  M.  & 
W.  467,  resembles  this  case :  and  the  observations  of  the  Court  there  upon 
the  equitable  right  to  sue  for  the  benefit  of  parties  actually  interested  are  an 
auihority  for  the  present  plaiotifls.  When  a  ship  is  run  down  and  insureis 
have  made  good  the  loss,  they  sue  in  the  owner's  name^  though  he  has  sus- 
tained no  pecuniary  injury.  Slowman,  in  this  case^  could  not  have  sued  in 
his  own  name. 

^141        ^^  ^^  ^^^  authority  of  Freeman,  a  jury  might  ^properly  infer  from 
the  evidence  that  he  was  authorized  by  the  defendants  to  make  the 
statement  on  which  the  sheriflf  acted. 

As  to  the  scienter,  thoi^  the  declaration  avers  knowledge  by  the  de- 
fendants that  their  statement  was  untrue,  it  was  not  necessary  that  actual 
Imowledge  should  be  proved :  it  was  sufficient  that  the  defendants  alleged 
something  to  be  true  which  they  did  not  know  to  be  so,  and  thereby  caused 
injury  to  the  plaintifis :  therefore  the  plaintifis  were  entitled  to  the  verdict 
OA  the  first,  second,  and  fourth  pleas,  and  oug^t  to  have  judgment  non  ob- 
stante veredicto  on  the  third.  (All  the  material  points  urged  and  authorities 
cited  for  the  plaintifis,  on  this  part  of  the  case  (among  which  was  Htm- 
phrys  v.  Pratt,  5  Bligh,  N.  S.  154,)  were  brought  before  the  Court  of  Ex- 
chequer Chamber,  and  will  be  found  in  the  report  of  the  arguments  there.)  (a) 

If  the  argument  on  these  points  be  correct,  there  is  no  ground  for  either 
a  nonsuit  or  a  new  trial. 

Piatt  and  Peacock^  contra.  First,  the  plaintiffs  are  not  entitled  to  recover 
the  \0L  as  trustees  for  Slowman.  He  might  have  maintained  an  action  on 
his  own  behalf.  Lamb  v.  Vicey  6  M.  &  W.  467,  was  a  totally  diifereiit 
case.  There  the  plaintiff,  the  Knight  Marshal  of  the  Palace  Court,  had 
taken  a  bond  conditioned  for  due  performance  of  the  defendant's  duties  as 
an  officer  of  that  Court :  the  penal  sum  was  forfeited  by  any  breach  of  that 

*8151  ^^"^^^i^*^  >  ^^^  ^^  plaintiff  would  recover  it  as  trustee  for  *those 
whom  the  bond  was  intended  to  protect.  But  the  sheriff  here  is 
not  trustee  for  the  officer.  He  holds  the  officer's  bond  as  a  security  to 
himself  against  the  officer's  misconduct.  It  does  not  follow  that,  if  the 
officer  incurs  a  forfeiture  by  the  fault  of  some  other  party,  the  sheriff  may 
sue  that  party  for  the  officer's  benefit*  The  bond  being  solely  for  the  sht* 
riff's  protection,  if  he  is  not  damnified,  there  is  no  person  on  whose  behalf 
he  ought  to  sue.  Nor  have  the  plaintifis  sustained  any  damage  at  all  for 
which  an  action  lies.  The  misrepresentation  was  made  to  the  officer,  not 
Ae  sheriff;  the  information  was  required  by  the  officer  for  the  discharge  of 

(a)  Except  Smout  y,  Hbery,  10  M.  &  W.  1,  which  wai  dtsd  in  the  Queen's  Bench  bv  BrW 
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his  own  duty ;  he,  not  the  sheiiff,  was  damnified  by  miitake,  and  m^ 
have  brought  the  action,  if  it  lay*  Where  a  Mae  representation  is  made  a^ 
to  credit,  the  party  deceived  cannot  sae  if  he  has  aot  given  credit,  or  has 
been  paid,  or  is  indemnified.  If  he  is  indemnified,  he  cannot  sue  as  truetee 
for  the  person  giving  the  indemnity.  The  cases  as  lo  the  right  of  action  fi»r 
a  mis-statement,  where  no  damage  has  resulted^  were  lately  reviewed  Idi 
^is  court;  Wylie  ▼.  Birch,  4  Q.  B.  566. 

The  scienter  wag  put  in  issue  by  the  plea  of  Not  gailtj,  as  appears  fion 
R.  Hil.  4  W.  4,  Pleadings  in  Particular  .Actions.  IV.,  5  B.  &  Ad.  ix.,  mi 
the  example  there  given  of  an  action  of  slander,  where  the  plea,  though  it 
admits  introductory  averments  as  to  the  plaintiff's  office  or  profession,  ope- 
ntes  as  a  denial  of  speaking  the  words  "  maliciously,  and  in  the  sense 
imputed,  and  with  reference  to  the  plaintiff's  office,"  fcc.  So,  in  an  action  for 
^malicious  prosecution,  Not  guilty  puts  in  issue  the  existence  of  r«o«^ 
probable  cause.  In  Humphryt  v.  PraU^  5  Blig^,  N.  &  154,  the  '' 
representation  by  which  the  defendant  induced  the  sheriff  to  seize  was,  in 
e&ct,  a  warranty,  and  an  implied  promise  to  indemnify^  Here  the  attorneys 
were  not  obliged  to  give  any  information  to  the  sheriff;  the  question  was 
put,  not  for  the  benefit  of  their  client,  but  for  the  sheriff's  own  security:  the 
statement,  therefore,  if  thelr's,  could  not  be  considered  a  warranty ;  and 
consequently  they  were  not  liable  for  hs  being  untrue,  unless  they  knew  of 
its  folsehood ;  Moem  ▼.  Heyworth,  10  M.  &  W.  147.  If  the  statement  did 
amount  to  a  warranty  on  which  an  action  lies,  it  could  not  be  Freemmifs 
duty,  nor  could  he  have  authority,  merely  as  managing  clerk,  to  give  it. 
(The  rest  of  the  argument  as  to  the  materiality  of  knowledge  on  the  defend- 
ants' part  is  ooutted  for  the  reason  before  given.)  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation,  (June  24th,  1843,)  deli- 
rered  the  judgment  of  the  Court. 

The  plaintifis  were  the  late  sberiffi  of  London,  and  brought  this  action 
against  two  persucs,  attorneys  for  one  Power,  who  had  sued  John  Wii^t 
for  a  debt  and  obtained  execution  against  him,  for  fiilsely  representing 
another  John  Wright  (who  was  then  in  custody  of  the  plaintiffs)  to  be  the 
defendant  in  that  action,  though  they  knew  the  contrary:  by  which  false  vqp- 
resentation  the  plaintifis  were  induced  to  detain  the  wrong  person,  who 
thereupon  brought  an  actioo  against  them,  and  therein  recovered  (by  wny  of 
compromise)  10/.,  in  respect  of  the  unlawful  imprisonment.  To  this  decia- 
tation,  Not  guilty  *was  |deaded,  and,  among  other  pleas^  not  now  r#g]7 
requiring  observation,  3dly,  Thait  the  defendants  had  reasonable  and 
probable  cause  to  believe  the  peisoB  whom  they  pointed  out  to  be  the  real 
defendant 

On  the  trial,  at  Gnildhall,  before  my  brother  Wuumujr,  the  plaintifi 
obtained  a  verdict  on  all  the  pleas  but  the  third,  with  Is.  damages.  Tlie 
jury  found  for  the  defendants  on  the  third ;  with  leave  to  move  for  a  nonsuit 
^  the  court  should  think  fit  on  a  consideration  of  the  evidence ;  and  widi 
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leave  for  the  plaintifls  to  move  for  an  bcrease  of  the  damages  to  101.,  if 
entitled  thereto.  The  defendants  obtained  a  rule  for  a  nonsuit,  and  also  for 
a  new  trial  for  a  verdict  against  evidence ;  and^  if  they  should  fail  in  bodi, 
then  in  arrest  of  judgment  for  the  insuflSciency  of  the  declaration  ;  and  the 
plainlifis  their  cross  rule,  and  also  for  judgment  non  obstante  veredicto  on 
the  third  plea.     Both  were  argued  at  great  length. 

The  following  facts  appeared  on  the  learned  judge's  notes.  The  plaintifls, 
haying  the  writ  against  John  Wright,  handed  it  to  their  officer,  Slowman, 
who,  hearing  of  a  person  of  that  name  being  under  arrest,  described  him  by 
a  letter  to  the  managing  clerk  in  that  action  for  the  defendants,  and  inquired 
if  that  was  John  Wright.  The  clerk  took  the  letter  into  the  office,  where 
the  defendants  were,  and,  ailer  some  little  time,  returned  and  told  him  that 
that  was  John  Wright.  Thereupon  Slowman  kept  him  in  prison.  He 
brought  his  action  against  the  sheriff's,  who  called  on  Slowman ;  and  Slow- 
man  compromised  the  action  with  them  for  10/.,  which  he  paid  with  his  own 
money. 

We  think,  in  opposition  to  the  defendants'  argument,  that  here  was  clear 

*8181  ^^^^^'^^^  ^'^^  ^^^  J^O^  ^^^^  ^^^  c^^f^  *made  the  representation  with 
the  authority  of  his  principals;  and  that  they  were  justified  in  find- 
bg  that  fact.  We  think,  too,  diat  the  action  was  mamtainable  by  the 
dieriff*s,  though  the  act  was  that  of  their  officer  and  not  of  themselves,  and 
the  money  paid  by  way  of  compromise  was  his,  not  theirs,  they  being  pri- 
marily liable  for  his  unlawful  arrest,  and  competent  to  sue  for  his  benefit  if 
the  unlawful  act  was  produced  by  the  defendants'  misconduct.  The  agency 
of  Slowman  for  the  plaintiffs,  so  as  to  entitle  them  to  sue,  and  that  of  the 
clerk  for  his  employers,  so  as  to  fix  them  with  false  representation,  were 
both  well  proved. 

It  was  not  contended  by  the  learned  counsel  for  the  defendants  that  the 
third  plea  found  for  them  could  be  sustained ;  but  they  claimed  a  verdict  on 
the  first  plea,  or  a  nonsuit,  for  want  of  proof  that  the  defendants  knew  their 
representation  to  be  false,  such  knowledge  being  averred,  as  they  said,  in 
the  declaration ;  the  plaintififs,  on  the  other  hand,  maintaining  that,  if  the 
representation  be  false  and  injurious,  the  defendant's  knowledge  of  its  false- 
hood is  immaterial,  even  if  it  be  averred,  which  they  denied. 

Many  authorities  were  adduced  on  both  sides,  none  directly  in  point. 
Corbett  v.  Broum^  8  Bing.  33,  bears  a  strong  resemblance  to  the  present 
case,  and  was  in  a  great  measure  the  foundation  of  Hamphrys  v.  PraU^ 
5  Bligh,  N.  S.  154,  in  the  House  of  Lords,  in  which  a  sheriff*  brought  his 
action  against  the  execution  creditor  for  felsely  representing  to  him  that  the 
plaintiff's  goods  were  the  debtor's  property,  whereby  he  was  induced  to 
*8191  ^^^^^  them,  and  afterwards  compelled  to  pay  damages  for  the  seizure. 
*The  plaintiff*  recovered  in  the  Irish  Court  of  Kmg's  Bench  a  judg^ 
ment  affirmed  in  the  House  of  Lords.  The  only  difference  in  the  facts  is, 
that  in  that  case  goods  were  seized ;  in  this,  the  debtor  himself  was  arrested. 
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But  there,  the  declaration  contained  no  averment  of  knowledge:  here  know- 
ledge was  averred  and  disproved. 

Upon  consideration,  we  hold  that  the  principle  of  Humphrys  v.  PraU^ 
5BIigh,  N.  S.  154y  must  be  applied  to  the  present  case.  One  of  two  per- 
sons has  suffered  by  the  conduct  of  the  other.  The  sufferer  is  wholly  finee 
from  blame ;  but  the  party  who  caused  his  loss,  though  charged  neither 
with  fraud  nor  with  negligence,  must  have  been  guilty  of  some  fault  when 
he  made  a  false  representation.  He  was  not  bound  to  make  any  statement, 
nor  justified  in  making  any  which  he  did  not  know  to  be  true :  and  it  is  just 
that  he,  not  the  party  whom  he  has  misled,  should  abide  the  consequence 
of  his  misconduct.  The  allegation  that  the  defendant  knew  his  representa- 
tion to  be  false  is  therefore  immaterial :  without  it,  the  declaration  discloses 
enough  to  maintain  the  action ;  and  nothing  that  goes  beyond  that  necessity 
need  be  proved. 

It  follows  from  this,  and  what  we  before  observed,  that  the  defendants' 
rule  must  be  discharged,  and  that  the  plaintifis  must  have  their  rule  absolute 
to  increase  the  damages  to  the  sum  bon&  fide  paid  by  Slowman  to  the  person 
improperly  arrested  under  the  defendants'  information. 

Plaintifis'  rule  absolute. 
Defendants'  rule  discharged. 

*The  case  being  mentioned  ^gain  on  a  subsequent  day  in  the  va-     r*oon 
cation,  (June  29th,)  The  Court  said  that  the  plaintiffs'  rule  must    '* 
be  absolute  in  all  its  terms. 

Rule  absolute  for  judgment  non  obstante  veredicto  on  the  third 
issue. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

COLLINS  and  RIGLEY  v.  EVANS  and  WHEELTON. 

Error  was  brought  in  the  Exchequer  Chamber  on  the  record  in  Evans  v. 
Collins^  the  grounds  assigned,  in  addition  to  the  common  ones,  being  that 
the  declaration  was  not  sufficient  in  Iaw,(a)  and  that  the  third  plea  was  suffi- 
cient.   The  case  was  argued  in  last  Michaelmas  vacation.(&) 

Peacocky  for  the  plamtifis  m  error,  (the  defendants  below.)  It  is  not  ne- 
cessary to  con^der  whether  the  declaration  contains  a  sufficient  charge ;  for, 
if  the  objection  to  it  be  a  good  one,  namely,  that  knowledge  by  the  defend- 
ants below  is  not  properly  averred,  that  objection  is  raised  sufficiently  by  the 

(a^  It  WM  itated  b  the  maigin  of  the  error  book,  u  one  gnmiid  of  error,  that  the  dedenh 
fion  &d  not  tllege  that  die  deftndenta  acted  frandiikntiy,  and  the  finding  of  the  jmy  on  the 
third  imie  ihowed  that  thej  acted  book  fide. 

(6)  November  SSUi,  184a  Before  Tindal,  C.  J^  Coltman,  Erakfae,  and  Manle,  Jai»  and 
PiHtf^  AldenMn,  Gnrnej,  and  BoUe»  Be. 
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fincling  of  the  jury  on  the  third  plea.  It  must  be  now  taken,  on  the  reeordy 
that  the  defendants  below  had  reasonable  grounds  for  believing  what  thej 
rnQQii    said  to  be  true,  and  therefore,  of  course,  that  ^they  did  not  know 

that  what  ftey  said  was  not  true.  In  Pasley  v.  Freeman^  3  T.  R. 
N,  it  was  held  Ibat  an  action  may  be  maintained  against  a  party  m^ng  a 
fidse  assertion  with  intent  to  defraud,  though  be  be  not  benefited,  and  be 
not  in  collusion  whh  any  one  who  is  benefited.  Buller,  J.,  there  sajs : 
«'Fraud  without  damage,  or  damage  without  fraud,  gives  no  cause  of  action  z 
but  where  these  two  concur,  an  acdon  lies  ;**  for  which  be  cilefi  the  langti^ 
of  Croke,  J.,  in  BaOy  v.  MerrMj  SBulst.  94;  Tkppy.  £«,  3B.  &  P.  S&f, 
is  to  the  same  eflfect.  In  Ae  two  cases  of  Fos^  v.  CharleSyS  Bing.  386, 
TBing.  105,  the  action  was  held  to  Ke,  because  the  defendant  knew  tkatt 
tbe  representation  which  he  made  was  false.  Tindal,  C.  J.,  in  his  ytAg- 
ment  upon  the  second  case,  TBing.  107,  says :  <<  The  confusion  seems  f» 
have  arisen  from  not  £srtinguishing  between  what  is  fraud  in  kw  and  the 
motives  for  actual  fraud.  It  is  fraud  in  law  if  a  par(y  makes  representatiens 
which  he  knows  to  be  fidse,  and  injury  ensues,  dtfaougfa  the  motives  frona 
which  the  representations  proceeded  may  not  have  been  bad :  the  peiaoB 
who  makes  sudi  representations  is  responsible  for  the  consequences.''  So 
in  PolkUt  V.  WatteTy  3  B.  &  Ad.  114,  though  the  jury  negatived  fraud  in 
fact,  yet  the  action  was  held  to  lie,  because  the  representation  made  by  the 
defendant  was  ftke  within  his  knowledge.  CwbM  v.  Bmcm,  8Bing.  33, 
is  another  instance  of  the  same  principle,  which  agrees  perfeedy  with  (hat 
upon  which  Freemxm  v.  Bakery  5  B.  &  Ad.  797,  was  decided,  where  the 
action  was  held  not  to  lie,  for  want  of  knowledge.  The  decision  in  the 
present  case,  in  the  court  below,  rests  principally  on  the  authority  of  Hitn^ 
*8221    1^^^  ^'  *P^^}  ^  Bligh,  N.  S.  154,  in  the  House  of  Lords.     The 

grounds  of  that  decision  do  not  distinctly  appear.  But  the  defend- 
ant there  pointed  out  to  the  ahesiff  certain  goods,  and  required  him  to  seize 
them.  The  real  owner  of  the  goods  might  there  have  sued  the  defendant 
in  trespass,  as  a  party  to  the  seizure.  Here  nothing  appears  but  a  naked 
representation.  The  defendant  there  made  the  plaintiff  hta  agent,  and  im- 
pliedly undertook  to  indemnify  him.  This  is  the  principle  applied  to  ttie 
case  of  a  party  who  has  been  induced  by  another  to  sell  goods  not  belong- 
ing to  the  latter,  and  sues  for  damages  resulting  from  the  false  infonnation. 
Thus,  where  the  <<  plaintiff  is  hired  by  defendant  to  sell,^  that  <<  imp&es  a 
warranty  to  indemn^  against  all  the  consequences  that  follow  tiie  sale  ;** 
and  a  scienter  on  the  part  of  the  defendant  is  therefore  not  necessary,  in  that 
csase,  to  entitle  the  plaintiff  to  recover ;  ^damson  v.  Jarris,  4Bing.  66, 73. 
Further,  in  Btan^Jnys  v.  Fnxff,  fte  party  making  the  representation  get  a 
benefit  by  it.  In  Chitty  on  Contracts,(a)  the  decision  in  JMamsan  v.  Jtmris 
k  supposed  to  rait  on  thia  gpound.  And  it  is  aaid  by  the  reporter  of  fiicm 
jribyvv.  AYi#,1hlrt:L(ndTBvin0^  Ae  fmmdaf  kn 

judjgment  to  have  been  that  die  sheiiff  ^  was  placed  between  two  fires.^ 

(a)  Note  (0)  to  p.  448^  (8A  «£) 
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But  here  &at  diflScuIty  was  not  imposed  on  the  sheriff,  as  the  defendants  <£d 
not  call  upon  him  to  detain  Wright. 

Erkj  contra.  The  fallacy  of  the  argument  on  (he  other  side  lies  m  as- 
suming this  to  be  a  case  of  iklse  representation  between  strangers.  In  most 
of  the  cases  *cited  nothmg  more  appeared.  Now,  Aough  it  may  r#Qoo 
perhaps  be  inferred  from  Ramsey  v.  Eaton^  10  M.  &  W.  22,  that  *- 
die  sheriff  is  not  to  all  purposes  tiie  agent  of  the  execution  creditor,  diere 
dearly  is  a  connection  between  them,  and  the  sheriff  is  responsible  to  the 
creditor.  Freeman  v.  Bakery  6  B.  &  Ad.  797,  was  a  case  of  vendor  and 
purchaser  without  warranty  as  to  the  particular  defect  imputed ;  and  the  rule 
cS  caveat  emptor  applied.  But,  where  the  parties  stand  in  a  mutual  relation, 
as  of  the  employer  and  employed,  there,  if  one  of  them,  assuming  to  have 
knowledge  of  iacts,  and  having,  presumably,  better  knowledge  than  the 
other,  thereby  induces  the  other  to  act,  the  party  so  inducing  must  take  the 
responsibility,  ^damson  v.  JarviSy  4  Bing.  66,  rests  upon  tbis  principle ; 
which  is  illustrated  by  Croste  v.  Gardner^  Garth.  90,  and  Medina  v.  Shugh' 
taiij  1  Salk.  210.  [Maule,  J.  It  seems  that  in  those  two  cases,  where 
the  question  was  between  buyer  and  seller  in  actual  possession,  a  warranty 
as  to  the  ownership  was  considered  to  be  implied.]  Humphreys  v.  Pratt^ 
5  Bligh,  N.  S.  154,  cannot  be  effectually  distinguished.  The  only  difference 
is  that  there  the  false  representation  related  to  goods  and  not  the  person : 
die  benefit  here  was  as  great  as  there ;  the  body  is  as  complete  a  satisfaction 
of  die  judgment  as  goods.  Goods  of  a  stranger  do  not  pass  by  a  seizure, 
nor  by  the  recovering  of  judgment  for  the  seizure.  [Tindal,  C.  J.  The 
property  does  not  pass  in  any  case  by  the  judgment,  but  only  by  satisfaction 
of  the  judgment,  (a)]  No  stress  was  there  laid  on  the  allegation  of  the  de- 
fendant's request.  An  •execution  creditor  has  been  held  liable  in  r»g24 
trespass  to  the  owner  of  goods  for  merely  pointing  them  out  to  the 
sheriff  as  the  goods  of  the  judgment  debtor.  [TmoAL,  C.  J.  That  is  so 
laid  down  in  RoUe.  (i)]  The  reason  is,  that  this  is  tantamount  to  a  request. 
But,  further,  the  affirmation  of  a  fact  is  an  affirmation  that  the  party  knows 
that  fact.  [Erskiste,  J.  Is  not  that  met  by  the  finding  of  the  jury  on  the 
third  plea  ?  Pabke,  B.  It  seems  to  come  to  the  principle  of  Haycrqft  v. 
Creasy y  2  East,  92.]  In  PoMl  v.  Walter ^  3  B.  &  Ad.  114,  die  defendant, 
who  represented  that  he  was  authorized  to  accept  by  procuration,  was  held 
Hable  upon  Jts  turning  out  that  he  was  not  so  authorized,  though  he  really 
befieved  that  the  acceptance  would  be  sanctioned.  [Parke,  B.  He  made 
a  fabe  representation  as  to  his  then  state  of  knowledge.  Matjle,  J.  If  he 
had  said,  <<  I  expect  to  get  an  authority,  but  have  none  now,"  the  accept- 
ance might  not  have  been  taken.]  So,  here,  if  the  defendants  below,  in- 
stead of  representing  Wright  to  be  the  execution  debtor,  had  merely  said 
fiiat  they  believed  him  to  be  so,  the  sheriff  might  not  have  acted  upon  die 

<ft)  8m  note  (a)  to  AIm«t.  IIWms  10  A.4bB.  All»  ndaoli  (s)  to  WUbrakam  w. 
S  Wms.  fiauod.  47,  £fi.  {6th  <d.) 

(6)  RefiBixing,  probaUy,  to  8  RoL  Aln.  S63,  TVnpoif  (P),  pL  8. 
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representation.  They  assert  their  own  knowledge ;  the  case  therefore  re- 
sembles Polhill  V.  Walter  J  3  B.  &  Ad.  114.  The  sheriff  could  not  ventare 
tp  neglect  such  information :  if  true,  it  would  have  been  evidence  against 
bmi  in  an  action  by  the  execution  creditor  for  not  taking.  In  Fuller  v. 
Wilson^  3  Q.  B.  58,  the  defendant  was  held  liable  for  a  false  representation 
by  her  agent,  though  the  agent  did  not  know  that  it  was  false,  because  the 
defendant  knew  the  falsehood,  though  she  had  not  instructed  her  agent  to 
*8251  ^^^^  *^^^  representation.  That  judgment  was  indeed  reversed ; 
•'  Wilson  V.  Fudkr^  3  Q.  B.  68,  1009 :  but  the  reversal  proceeded, 
not  on  any  substantial  disaffirmance  of  the  judgment,  but  on  the  insufficiency 
of  the  statement  of  facts  in  the  special  verdict,  which  did  not  show  die  same 
state  of  things  as  that  presented  to  the  court  below. 

Peacockj  in  reply.  The  absence  of  knowledge  Ts  fully  shown  by  the  third 
plea.  Crosse  v.  Gardner y  Carth.  90,  is  explained  by  the  Court  in  Adamson 
V.  JarviSy  4  Bing.  66,  73.  Shrewsbury  v.  Blount^  2  M.  &  G.  475,  is  a 
direct  authority  for  the  defendants  below.  Humphrys  v.  Pratty  5  Bligh,  N. 
S.  154,  must  have  been  decided  on  the  principle  otAdamson  v.  Jarvisy  the 
express  request  constituting  an  agency.  But,  in  general,  the  sheriff  is  to 
take  on  himself  to  ascertain  the  proper  person  or  goods.  It  may  be  that, 
where  an  execution  creditor  points  out  goods  to  the  sheriff,  a  jury  may  infer 
a  request  to  take :  but  such  a  request  will  be  the  ground  of  the  action,  and 
must  be  averred.  Wilson  v.  Fuller  is  in  favour  of  the  plaintiffs  in  error: 
the  knowledge  by  the  agent  was  not  shown ;  and  on  that  ground  it  was  held 
that  this  representation  furnished  no  cause  of  action.  It  is  to  be  observed 
that  in  Humphrys  v.  Pratt  the  sheriff  had  paid  the  value  of  the  goods  in 
damages  to  the  party  whose  goods  were  seized :  the  property  therefore  had 
passed ;  and  the  defendant,  the  original  execution  creditor,  had  received 
the  benefit  of  the  misrepresentation.  Cur.  adv.  vuU. 

TiKDAL,  C.  J.,  in  this  vacation,  (February  1st,)  delivered  the  judgment 
of  the  court. 

*8261  *'^^^  question  upon  this  record  arises  upon  the  third  plea  to  the 
declaration,  and  the  issue  thereon,  which  was  found  for  the  defend- 
ants, the  Court  of  Queen's  Bench  having  given  a  judgment  for  the  plaintiffs 
below  notwithstanding  the  verdict  found  for  the  defendants  on  that  plea, 
upon  the  ground  that  such  plea  afibrds  no  legal  answer  to  the  plaintiff's 
action.  The  declaration  alleges  that  the  defendants  falsely  represented  and 
declared  to  the  plaintiffs,  being  sheriff  of  the  county  of  Middlesex,  that  one 
John  Wright,  who  was  then  in  the  lawful  custody  of  the  plaintiffs  as  sheriff 
of  the  county  of  Middlesex,  was  the  same  person,  John  Wright,  against 
whom  a  writ  of  testatum  capias  ad  satisfaciendum  had  been  issued  by  the 
defendants  below,  whereas,  in  truth  and  in  fact,  he  was  not  the  same  person, 
but  another  and  different  person.  The  defendants  pleaded  (thirdly)  that  they 
had  good  and  probable  reason  to  believe,  and  then  did  with  good  faith  believe, 
that  the  said  representation  and  declaration  was  true,  and  that  the  said  John 
Wright,  then  in  the  custody  of  the  plaintifis  as  such  sheriff,  was  the  same 
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Jjenon  as  the  otber  John  Wright,  against  whom  dM  writ  of  testHtam  ca.  sa» 
had  been  tssued :  whieh  plea  was  tmveised  by  the  plaintiffi,  but  found  by 
the  jury  for  the  defendants  below. 

The  question,  therefore,  before  us  is,  whether  the  defendants,  having 
leason  to  believe,  and  actually  believing,  a  fa6t  to  be  true,  and  representing 
it  as  such  to  the  plaintifl&,  are  liable  to  an  action  if  it  turns  out  in  the  event 
ttiat  they  were  mistaken,  that  is,  whether  falsehood  in  a  statement,  without 
fraud,  is  actionable.  It  is  unnecessary  to  determine  (upon  which,  however, 
1  question  has  been  made)  whether  the  declaration  contains  an  allegation 
sufficiendy  distinct  and  precise  that  *the  defendants  did  know  the  r«Q27 
statement  to  be  false:  for,  even  if  there  is  such' allegation,  the  find- 
ing of  the  jury  on  the  third  plea  negatives  it;  and  the  question  is  brought 
lound  again  precisely  to  the  same  point,  viz.  ^whether  a  statement  or  repre^ 
sentation,  which  is  £ibe  in  fact,  but  not  known  to  be  so  by  the  party  making 
k,  but  on  the  contrary  made  honestly  and  in  the  full  belief  that  it  is  tnie^ 
^fiords  a  ground  of  action. 

The  current  of  the  authorities,  (torn  Pasky  ▼.  Freeman^  3  T.  R.  51, 
downwards,  has  laid  down  the  general  rule  of  law  to  be  that  fraud  musi 
concur  with  the  &lse  statement  in  order  to  give  a  ground  of  action.  Jbi 
PmUy  V.  Freemany  the  defendant  knew  that  the  statement  which  he  had 
inade  was  false :  and  the  action  was  held  to  be  maintainable.  In  Hsiycrafi 
t.  Crmtyy  2  East,  92,  (a)  the  defendant  made  a  false  representation,  bttt  did 
Aot  know  it  to  be  false ;  on  the  contrary,  he  believed  it  to  be  true :  and  it 
was  held  no  action  would  lie.  And  in  the  latter  case  nothbg  coukl  be 
stronger  than  the  terms  of  asseveration  used  by  the  defendant,  or  more  calcu- 
lated to  deceive  the  plaintiff,  namely,  that  he  could  positively  state  the 
solvency  of  the  party  from  his  own  knowledge,  and  not  from  hearsay :  the 
three  Judges,  upon  whose  authority  that  case  was  deckled  for  the  defendant, 
folding  that,  in  the  absence  of  fraud,  the  assertion  amounted  to  no  rooie 
than  an  expression  of  firm  belief  and  conviction,  and  not  absolute  knowledge, 
in  the  strict  sense  of  that  word :  and  this  doctrine  has  been  upheld  by  many 
eases  of  a  later  date,  referred  to  in  the  argument,  and  has  been  contradicted, 
eo  £ir  as  we  are  aware,  by  none. 

^Unless,  therefore,  the  present  case  can  either  be  distinguished    rmonQ 
from  those  referred  to,  or  can  be  hekl  to  be  governed  by  the  direct    '' 
authority  of  some  decided  case  bearing  on  the  very  point,  we  think  the  con* 
elusion  must  follow,  that  the  plaiutifis  are  not  entitled  to  recover  upon  this 
lecord. 

And  we  think  the  circumstance,  that  the  defendants  had  better  means  of 
knowledge  than  the  plaintiffs  of  the  truth  of  the  statement  made,  which  was 
ene  ground  of  distinction  relied  upon  in  argument,  is  not  a  sound  reason 
ibr  holding  the  present  defendants  liable :  for  such  was  a  fact  common  to  all 
the  cases  of  actions  for  frilse  representations.  The  pbintiff,  in  all  those 
I,  being  ignorant  of  the  state  of  his  debtor's  solvency,  makes  inquiry  of 


(a)  See  the  Jadgmeiil  of  Loid  MmMId  m  Bra  v.  BWMk,  S  Doug;  S64. 
TOL.  V.  61  2  S 
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those  who  have  better  means  of  knowledge  than  himself;  and  yet,  in  all 
those  cases,  if  the  answer  given  is  honest,  though  untrue  in  point  of  fact,  .the 
action  has  been  held  not  to  be  sustainable.  Neither,  again,  can  this  caao 
be  distinguished  from  the  others  on  the  ground  that  the  defendants  had  ^  aa 
interest  in  the  representation  they,  made,  and  that  it  was  information  given 
for  their  own  benefit :  for  they  could  have  no  interest  in  stating  the  John 
Wright  who  was  then  in  actual  custody  to  be  the  defendant  against  whoni 
the  writ  was  issued,  if  he  was  not  so:  on  the  contrary,  it  would  be  so  far 
from  a  benefit  to  them,  that  it  would  be  an  actual  injury  if  the  wrong  man 
was  detained,  as  it  would  give  the  real  defendants  in  the  action  the  greater 
opportunity  of  avoiding  the  arrest  under  the  writ. 

The  only  question,  therefore,  is,  whether  the  present  case  is  to  be  governed 
*8291  ^^  ^^^  decision  in  Humphrys  v.  *PraU^  which  forms  the  main 
ground  upon  which  the  Court  of  Queen's  Bench  have  rested  their 
judgment  in  favour  of  the  plaintifls  below.  For,  if  the  decision  in  that  case 
applies  to  the  facts  of  the  present  case,  the  law  to  be  collected  from  it, 
brought  as  it  was  before  the  highest  tribunal,  must  be  taken  to  govern  our 
decision.  In  that  case,  the  declaration  stated  that  the  defendant  represente<l 
and  affirmed  to  the  plaintiff  (the  sheriff)  that  the  judgment  debtor  was  pos- 
sessed of  certain  goods  and  chattels  liable  to  be  seized  under  the  writ,  whicli 
goods  and  chattels  the  defendant  would  then  and  there  cause  to  be  shown 
to  the  plaintiff;  and  then  and  there  required  the  plaintiff  to  seize  the  said 
goods  and  chattels  under  the  said  execution :  and  the  declaration  then  pro- 
ceeds  to  allege,  that  the  plaintiff  did  afterwards,  believing  the  representation 
to  be  true,  at  the  request,  and  by  the  direction  and  at  the  requisition,  of  the 
said  defendant,  seize  goods  and  chattels,  which  were  then  and  there  shown 
by  the  defendant  to  the  plaintiff,  as  and  for  the  goods  and  chattels  liable  to 
be  seized  under  the  writ ;  and  concludes  by  alleging  that  the  defendant  then 
and  there  deceived  and  defrauded  the  plaintiff  in  this,  that  the  said  goods 
and  chattels  were  not  the  property  of  the  judgment  debtor.  Upon  this  state 
of  the  record  the  House  of  Lonis  held  that  the  plaintiff  below  was  entitled 
to  retain  his  judgment,  notwithstanding  the  declaration  did  not  allege  that 
the  defendant  below  knew  his  representation  to  be  untrue.  No  reasons  are 
assigned  for  the  decision :  but  there  is  a  ground  apparent  on  the  face  of.  the 
.  declaration  which  will  well  support  it,  without  breaking  in  on  the  authonty 
moof)!  of  any  of  the  decided  cases.  The  declaration  states  that  the  *judg* 
ment  creditor  pointed  out  the  goods,  and  required  the  sheriff  to 
take  them.  He  made  the  sheriff  his  mandatory  or  agent  for  the  purpose  of 
taking  the  goods:  and,  if  the  sheriff,  acting  innocentJy  in  obedience  to  that 
command,  commits  a  trespass,  there  is  no  doubt  but  he,  as  any  other  indt* 
vidual  in  that  position,  whether  sheriff  or  not,  may  recover  over,  against  hif 
master  or  principal,  the  damages  he  has  been  obliged  to  pay  in  consequence 
of  obeying  such  directions.  To  make  that  case  parallel  with  the  present,  it 
ought  to  have  appeared  upon  this  record  that  the  defendants  below  had  not 
only  represented  John  Wright  to  be  the  real  party  liable  to  the  arrest|  bat 
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had  required  the  sheriff  to  take  or  to  detain  hitb :  which  is  so  far  from  being 
the  case,  that  the  sheriff  was  left  after  such  representation  to  his  own  dis- 
cretion, whether  he  would  act  upon  it  or  not.  It  is  obvious  that  the  sheriff^ 
by  the  single  inquiry  whether  the  plaintiff  in  the  action  required  him  to  take 
or  detain  the  individual  or  not,  or  by  asking  whether  the  plaintiff  would  in* 
demnify  him  or  not,  might  have  protected  himself  from  any  danger;  but, 
not  having  so  done,  and  the  case  resting  upon  a  mere  representation  untrue 
in  fact  but  honestly  made,  we  think,  in  accordance  with  the  decided  cases, 
that  the  plaintiffs  are  not  entitled  to  judgment  non  obstante  veredicto ;  but 
that  such  judgment  must  be  reversed,  and  judgment  given  for  the  defendants. 

Judgment  reversed. 


CMD  OF  HILARY  VACATimV. 


CASES 


AROUEQ  AND  DETERMINED 


• 


IV 


IRE  QUEEN'S  BENCH. 


IV 


Vn.  VICTORIA 


The  judges  who  usually  sat  in  banc  in  this  term  and  vacation  were, 
Lord  Denman,  C.  J.  Williams,  J. 

PaTTESON,  J.  WfGHTMAN,  J, 


MEMORANDA, 


Lord  Abinger,  Lord  Chief  Baron  of  the  Court  of  Exchequer,  died  in  last 
Hilary  vacation,  on  the  Norfolk  circuit.     In  the  same  vacation, 

Sir  Frederick  Pollock^  her  majesty's  Attorney  General,  was  appointed 
Lord  Chief  Baron,  being  first  called  to  the  degree  of  Serjeant  at  Law ;  when 
}ie  gave  rings  with  the  motto  Jussa  capesserefas  est: 

And  Sir  W.  W.  FoUettt  her  majesty's  Solicitor  General,  was  promoted 
to  the  office  of  Attorney  General. 

In  this  tenn,  Frederic  Thesiger,  of  the  Inner  Temple,  Esquire,  was  ap- 
pointed Solicitor  General.  He  afterwards  received  the  honour  of  knight- 
hood. 


*832]  *The  following  rule  was  read  in  this  Court  on  April  24th  in  the  pre- 
sent term. 

REGULA  GENERALIS. 

Easter  Term  in  the  Seventh  Year  of  the  Reign  of  Queen  Victoria. 

It  u  ordered  that  for  the  future  it  shall  not  be  necessary  to  have  a  war- 
rant of  attorney  to  acknowledge  satisfaction  of  a  judgment,  or  a  judge's  fiat 
thereon,  but  that  it  shall  be  requisite  only  to  produce  a  satisfaction  piece 
■imilar  to  that  in  use  in  the  Court  of  Queen's  Bench ;  except  that  in  all 
cases  such  satisfaction  piece  shall  be  signed  by  the  plaintiff  or  plaintiffs,  or 
their  personal  representatives,  and  such  signature  or  signatures  shall  be 
witnessed  by  a  practising  attorney  of  one  of  the  Courts  at  Westminster, 
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'&tpresslfy  ndiiied  bjr  him  or  Ibem,  and  attending  at  his  or  dieir  itequett  ti 
infenn  him  or  them  of  the  nature  and  effect  of  such  satis&ction  piece,  hetam 
ttfee  same  is  signed,  and  "which  attorney  shall  declare  himself  in  the  attesta?* 
tion  thereto  to  be  the  attorney  for  the  person  or  persons  so  signing  the  samcl^ 
teid  state  he  is  witness  as  such  attorney :  but  any  judge  at  chambens  shall 
Imve  power  to  make  an  order  dispensing  with  such  signature  of  Ae  plaid^ 
tifl*  or  plaintiffs,  or  their  personal  representatives,  under  special  circumh 
-stances,  as  he  may  think  right :  and  that,  in  cases  where  tiie  satisfactiop 
'piece  is  signed  by  the  personal  representative  of  a  deceased  plaintiff",  he 
idwll  prove  his  ^representative  character  in  such  a  way  as  the  Mas-  r«oob 
ter  may  direct.  *•      , 

(Signed)  Denmak.  J.  WilliAms. 

N.  C.  TiKDAL.  J.  T.  C0LEBII>6£« 

Fred.  Pollock.  T.  Coltman. 

J.  Pabke.  T.  EasKiNE. 

E.  Alderson.  R.  M.  Rolfe. 

J.  Pattesok.  Wm.  WiGirrMAir. 

J.  GUBNEY.  C.  CllESSWELL« 


HASLEHAM  v.  SAMUEL  YOUNG  and  WILLIAM  SAMUEL  YOUNG. 

T.  «nd  8.  were  ttfoineys  tti  psrtnenhipb  8.  gave  an  ondeitalung  that,  in  conaidenition  of  tlfe 
phdntiir  in  an  action  giTing  the  defendant  in  that  action  hia  diacharge  from  custody,  •<wa 
hereby  agree"  to  pay  anch  plaintiff  the  debt  and  coats  on  a  day  named.  8.  signed  this,  **  Y. 
and  8.  defendant's  attorneys,"  but  aflerwards  struck  out  the  words  «  defendant's  attorneys.** 
It  was  not  proved  that  the  d^ndant  had  employed  the  firm,  but  only  that  8.  had  been  enA* 
ployed  by  him  to  wind  up  his  afEura;  nor  was  any  evidence  given  of  recognition  or  know- 
ledge by  Yn  or  of  authority  from  him  to  8.,  by  previous  piactioe  or  ottierwiae,  to  give  aucha 
guarantee. 

fiUtf  that  Y.  was  not  liabk  on  tlie  guarantee. 

Assumpsit.  The  first  count  stated  that,  before  and  at  the  time  of  maldng 
the  promise  after  mentioned,  W.  F.  Dick  was  lawfully  in  custody  under  ti 
ca.  sa.,  sued  out  of  the  Exchequer  by  plainttflT  against  Dick;  and  thereupoh 
afterwsg*ds,  to  wit,  &c.,  in  consideration  that  plaintiflT,  at  the  request  of  de- 
fendants, would  give  Dick  his  discharge  from  the  said  custody,  defendants^ 
by  a  certain  memorandum  in  writing,  then  agreed  to  pay  plaintiff,  or  bis 
attorney  G.  W.,  on,  &c.,  99/.  lU.,  with  interest,  &c.:  averment  that  plain- 
tiff, confiding,  &c.,  did  then  give  his  discharge  from  custody  to  Dick,  i^ho 
was  then  consequently  discharged,  &c.;  of  all  which  defendants  had  notice: 
*&at  the  time  for  paying  was  elapsed :  and  that  no  portion  was  paid  by  DIc)c 
or  any  *other  person.  Breach :  non-payment  of  principal  or  interest  r^ooM 
by  defendants.    Second  count  on  an  account  stated.  *'      ^ 

Tlea,  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  London  sittings  afttfr 
Easter  term,  1843,  the  plaintiff  produced  a  written  guarantee,  Bigiied 
<<  Young  and  Son,"  and  conesppnding  with  the  description  of  the  promise 
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in  the  fini  eoant  of  the  declaration,  (a)  The  two  defendants  were  ftdier 
and  son,  attorneys,  in  partnerdiip*  The  signature  was  in  the  son's  writing. 
The  signature  was  originally  <<  Young  and  Son,  defendant's  attorneys;"  bat 
the  son  aAerwards  struck  out  the  last  two  words. 

It  appeared  that  the  son,  whether  on  his  sole  account  or  on  that  of  the 
firm  was  not  shown,  had  been  employed  to  arrange  Dick's  affairs,  and  get 
him  out  of  custody ;  and  that  Dick's  discharge  had  been  obtained  from  the 
plaintiff  by  the  son's  giving  the  guarantee.  There  was  no  evidence  of  au- 
thority by  the  father  to  the  son  to  give  such  an  undertaking ;  nor  was  any 
proof  offered  of  the  course  of  business  of  the  firm  in  this  respect    It 


*83"1  ^^j^^^^  ^^^^  ^^^  P^^^  contract  of  the  ^defendants  was  not  proved. 
The  Lord  Chief  Justice  reserved  leave  to  move  for  a  nonsuit,  and 
directed  a  verdict  for  the  plaintiff.  In  Trinity  term,  1843,  Petersdorff'  ob- 
tained a  rule  accordingly. 

Pearson  now  showed  cause.  There  was  a  sufficient  authority,  from  the 
course  of  business,  for  either  partner  to  give  the  guarantee  in  the  name  of 
the  two.  The  two  are  attorneys :  the  consideration  for  giving  the  instrument 
was  the  release  of  Dick :  and  the  whole  was  thus  an  act  done  in  the  course 
of  the  profession.  This  is  not  like  the  case  of  a  negotiable  instrument,  as 
in  Hedley  v.  Bainbridge^  3  Q.  B.  316,  where  the  Court  said  that  <<  there  is 
no  custom  or  usage  that  attorneys  should  be  parties  to  negotiable  instru- 
ments ;  nor  is  it  necessary  for  the  purposes  of  their  business :"  which  abo 
appears  to  have  been  the  view  taken  by  Aldebson,  B.,  in  Levy  v,  Fyne, 
Car.  &  M.  453.  The  reason  of  the  distinction  is,  that  a  negotiable  instru- 
ment creates  a  contract  with  any  person  into  whose  hands  it  may  come :  and 
the  powers  of  individual  partners,  therefore,  require  peculiar  restriction  as 
to  such  instruments. 

Petersdorff'y  contra.  In  Sandilands  v.  Marshy  2  B.  &  Aid.  673,  a  guarantee 
given  by  one  of  two  partners  in  the  name  of  the  firm,  in  a  partnership 
transaction,  was  held  to  be  binding  on  both  the  partners,  because  the  other 
partner,  after  he  knew  that  the  guarantee  had  been  given,  allowed  the 
transaction  to  go  on.  But  here  no  knowledge  or  privity  on  the  part  of  the 
mon^i  father  is  shown.  Without  *such  evidence  the  father  cannot  be 
bound ;  Duncan  v.  LoumdeSj  3  Campb.  478.  (He  was  then  stopped 
by  the  court.) 

(a)  The  following  is  a  copy: 

« In  the  Exchequer  of  Pleas. 

John  Habliiijix  v.  Wtluan  Fosna  Dick. 

■(In  considenition  of  the  plaintilT  giving  the  defendant  his  discharge  from  custody  in  this  as 
lion,  we  hereby  agree  to  pay  to  the  plaintifi)  or  his  attorney,  Mr.  George  Wright,  the  sum  el 
09^  lU,  (being  the  amount  of  debt  and  costs,]  and  subsequent  costs  herein,  and  interest  ea 
rach  debt,  together  with  interest  on  such  sum  of  99/.  1 1«.  from  the  date  hereof  on  the  9th  day^ 
of  June,  1841,  or  such  part  thereof  as  shall  not  have  been  previously  paid,  the  said  defiendanl 
having  also  given  his  warrant  of  attorney  for  the  amount,  payable  at  six  months  from  tha  data 
lieraof.    Dated  this  9th  day  of  Jane,  1840. 

•  Witness,  «  Yonra  and 

«  GXBTASI  WiLLTAirSf 

^  «Mo.9,FarriiigtaD8tnc^(%.* 


5  Adolfhus  &  ElliSi  N.  S.  830 

Lord  DenbcaNi  C.  J.  This  is  quite  a  clear  case.  The  guarantee  was 
not  given  in  the  usual  course  of  business:  and  it  is  remarkable  that  the  son 
struck  out  the  words  «<  defendant's  attorneys."  But,  even  if  the  father  had 
been  attorney  for  Dick,  he  would  not  be  bound  by  the  son  having  given  this 
undertaking,  unless  more  were  shown. 

-  Patteson,  J.  There  is  no  evidence  that  the  guarantee  was  given  in 
pursuance  of  the  ordinary  practice  of  the  parties ;  and  certainly  such  a 
transaction  is  not  in  the  usual  course  of  the  business  of  attorneys. 

,  WiGUTMAN,  J.,  (a)  concurred. 

Rule  absolute 

(a)  WiUiamiy  J^  wu  sitting  at  the  'Central  Criminal  Coint. 


LE  VEUX  V.  BERKELEY. 

If  a  plaintiff  be  beyond  seas  at  the  time  of  die  action  accruing,  he  may  aae,  under  stat  81  J.  1> 
c  16,  a.  7,  at  any  time  before  hia  return,  as  well  aa  within  the  limited  time  after  bia  return. 

BtmbUt  that  an  affidavit  to  be  used  on  a  motion  in  this  Court  cannot  be  sworn  before  a  British 
consul  abroad,  under  stat.  6  G.  4,  c  87,  s.  20. 

Assumpsit  for  money  lent  and  money  had  and  received,  for  interest,  an  J 
on  an  account  stated. 

Plea  4.  That  the  causes  of  action  in  the  declaration  mentioned  did  not. 
nor  did  any  or  either  of  them,  or  any  part  thereof,  accrue  to  plaintiflf  at  any 
time  within  six  years  next  before  the  commencement  of  this  suit,  in  manner, 
&c.     Verification. 

^Replication.  That,  at  the  time  when  the  several  causes  of  action  reo^ 
in  the  declaration  mentioned,  and  each  and  every  of  them,  did  accrue  ** 
to  the  said  plaintifi*,  he,  the  said  plaintifi*,  was  in  parts  beyond  the  seas,  to  wit, 
in  the  kingdom  of  France ;  and  that  the  said  plaintiff  did  not,  at  any  time 
from  the  time  that  the  said  several  causes  of  action  accrued,  or  each  and 
every  of  them  accrued,  until  the  commencement  of  this  suit,  come  or  return 
into  this  kingdom ;  but  the  plaintiff  hath,  from  the  time  the  said  several 
causes  of  action  accrued,  and  each  and  every  of  them  did  accrue,  resided 
and  been,  and  still  resides  and  is,  in  parts  beyond  the  seas,  to  wit,  in  the 
kbgdom  of  France.    Verification. 

Rejoinder.  That  plaintiff  hath  not,  from  the  time  when  the  said  causes 
of  action  accrued,  resided  or  been  in  parts  beyond  the  seas,  in  manner  and 
form,  &c. ;  conclusion  to  the  country.     Issue  thereon. 

Several  others  in  fact  were  joined. 

On  the  trial,  before  Lord  Denbian,  C.  J.,  at  the  last  Sussex  assizes,  a 
verdict  was  found  for  the  plaintifi*  on  all  the  issues. 

PlaU  now  moved  in  arrest  of  judgment.  The  replication  to  the  fourth 
plea  is  no  answer,  because  it  does  not  show  that  the  defendant  had  returned 
to  England.  Now  stat.  21  James  1,  c.  16,  s.  7,  gives  liberty  to  bring  the 
actioni  when  the  plaintiffs  have  been  beyond  tue  seas  at  tiie  time  of  the 
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action  accruing,  only  tvithin  the  limited  time  after  sach  defendants  Inm 
« returned  from  beyond  the  seas.'*  [  Wightmak,  J.  There  is  a  dired 
authority  against  you,  SirUhorst  v.  Graeme,  2Vf.  61. 723,  S.  C,  3  Wils.  145^ 
•R^1  ^^'^^^'^  ^  reported  by  Sir  William  Blackstone,  but  more  fully  by 
-'  Wilson.  The  court,  according  to  the  latter,  says :  <<  If  the  plaintiff 
is  a  foreigner,  (as  it  seems  he  his,)  and  doth  not  come  to  England  in  fiftjr 
'years,  he  still  hath  six  years  after  his  coming  into  England,  to  bring  hift 
action ;  and  if  he  nerer  comes  to  England  himself,  he  has  always  a  righted 
action  while  he  lives  abroad."]  That  case  is  in  point,  but  appeara  incon* 
sistent  with  the  language  of  the  statute. 
Per  Curiam,  (a)  Role  refused.  (&) 

A  rule  was  obtained  on  the  following  day,  calling  on  the  plaintiff*  to  sfao^ 
cause  why  the  verdict  ^ould  not  be  reduced  by  deducting  the  amount  given 
to  the  plaintiff*  exceeding  five  per  cent,  for  interest.  The  rule  was  granted 
on  reading  the  affidavit,  among  others,  of  Pierre  Jules  Baroche,  as  to  the  law 
•of  France  respecting  interest.    The  jurat  was 

<<  Sworn  at  Paris  in  the  kingdom  of  France  by  the  within  named  Piem 
Jules  Baroche  on  this  13th  day  of  April,  1844.  Before  me,  Her  Britaniiic 
Majesty's  consul  at  Paris.  Thomas  Pigkfc«dl 

Mr.  Hertslet,  a  sub-librarian  of  the  Foreign  Office  in  London,* who  had  bad 
in  his  custody  the  correspondence  of  the  consuls  with  the  Foreign  Secretary, 
«S3Q1  ^^^^  affidavit  verifying  the  consul's  «gnature,  and  stating  <^  that 
^  the  *said  Thomas  Pickford  is  by  law  a  person  empowered  to  talae 
affidavits  in  the  kingdom  of  France  to  be  used  in  England."  The  onlj 
remaining  affidavit  certified  the  correctness  of  a  translation  annexed,  of 
Baroche's  affidavit;  the  body  of  which  was  in  French.  In  this  term 
(May  8th,) 

Thesiger  (with  whom  was  Qgle)  showed  cause,  and  contended  in  the  firai 
instance  that  a  consul  had  no  authority  to  take  an  affidavit  abroad.  Mr. 
Hertslet's  affidavit  cannot  establish  the  jurisdiction.  Stat.  6  G.  4,  c.  87, 
s.  20,^c)  must  be  looked  to  ;  and  that  gives  only  such  power  as  might  be 

(a)  Lord  Bemmn,  C.  J.,  Pattewm  and  'V^^htman,  Jc    WOlkoofy  J.  wu  at  Uio  Centril 
Criminal  Court. 

(6)  8ee  Piggoi  ▼.  Ruth,  4  A.  A  E.  912,  and  Chandler  ▼.  VthU,  (there  dted,)  3  Wu  Smid^ 
180,  121  a,  and  notes  (A),  (k),  6\h  ed. 

(r)  StaU  6  0. 4,  c  87, a.  20,  ia  aa  folloiva:  «  And  whenaa  H  ia  eipedient  lliat  e^wj 

general  or  conaal  appointed  by  His  Majeaty  at  any  foreign  port  or  place  ihoold  in  all 

ba^e  the  power  of  adminiatering  an  oath  or  affirmation  whenever  the  nme  sliaU  be  required^  i 

ahould  also  have  power  to  do  all  auch  notarial  acta  aa  any  notary  pabtic  ftay  do;  he  it 

fore  enacted,  that  from  and  after  the  paaaing  of  this  act  it  ahall  and  may  be  lawful  for  way 

and  every  consul-general,  or  consul  appointed  by  Hia  Majesty  at  any  foreign  port  and  plaoo^ 

whenever  he  ahall  be  thereto  required,  and  whenever  he  ahall  see  neceanry,  to  adrainisler  At 

r«dch  foreign  port  or  place  any  oath,  or  take  any  affidavit  or  affirmation  from  any  peraon  or  pc^ 

'aona  whomsoever,  and  also  to  do  and  perform  at  auch  foreign  port  or  place  all  and  every  notarial 

acts  or  act  which  any  notary  public  could  or  might  be  requirad,  and  is  by  law  empowered  feodo 

'Within  the  United  Kingdom  of  Cheat  Britain  and  Ireland ;  and  eveary  aoch  oatti«  affidavits 

.  affirmation,  and  eveiy  auch  notarial  act,  adminiateied,  awom,  affirmed,  had  or  dona  by  or  Mam 

auch  consul-general  or  conaul,  ahall  be  as  good,  valid  and  effisctoal,  and  iball  be  of  Ska  fytdm 
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exercised  by  an  authority  «  of  the  like  nature"  witL  that  of  a  justice  of 
peace  or  notary:  and  tbey  could  not  receive  depositions  in  a  matter  of 
this  kind.  In  Pickardo  v.  Maehadoj  4  fi.  &  C.  886,  this  court  was 
^equally  divided  on  the  question  whether  a  British  vice-consul  r*gjg 
abroad  could  take  an  affidavit  to  hold  to  bail.  The  Court  of  Com-  '' 
mon  Pleas,  In  re  Barber,  4  Dowl.  P.  C.  640,(a)  seems  to  have  been  ;of 
<>{nnion  that  a  consul  had  jurisdiction  under  the  statute  in  the  case  of  ^n 
affidavit  verifying  the  certificate  of  acknowledgment  of  a  fine  by  a  married 
woman.  But  the  words  « legal  or  competent  authority  of  the  like  nature," 
do  not  support  such  a  ruling.  * 

PlaU  and  Peaeodc,  contra.  Before  stat.  6  G.  4,  c.  87,  an  affidavit  mad^ 
abroad  would  have  been  sworn  before  the  local  magistrate,  and  his  signature 
verified.  The  object  of  this  act  was  to  increase  the  number  of  persons 
competent  to  take  affidavits,  whenever  they  might  be  required,  and  to  pror 
vide  an  officer  bound  in  duty  (which  the  foreign  magistmte  was  not)  t« 
ireceive  them.  <<  Authority  of  the  like  nature,'*  means  of  the  same  nature 
with  that  of  the  magistrates  who  previously  took  affidavits.  In  Pkkardo  v. 
Madiadoj  4  B.  &  C.  886,  two  judges  of  this  court  thought  the  affidavit  ad^ 
missible.  [Lord  Deitman,  C.  J.  In  Ex  parte  Lady  HukhinMOn,  4  Bing. 
606,(6)  the  caption  of  the  acknowledgment  of  a  fine  was  sworn  to  before  1 
British  consul  at  Boulogne,  and,  on  motion  that  the  fine  might  pass,  th6 
Court  of  Common  Pleas  held  the  affidavit  insufficient,  the  consul  having 
only  the  same  authority  as  a  magistrate  in  England.]  If  the  court  think 
this  affidavit  inadmissible,  the  defendant  will  pray  for  time  to  obtain  a  fui^ 
tber  deposition.  [Patteson,  J.  The  case  In  re  Barber  is  nothing.  The 
Court  *of  Common  Pleas  there  assume  that  the  consul  did  nothing  t%qa% 
more  than  might  have  been  done  by  a  notary.]  >> 

Lord  Denman,  C.  J.  I  do  not  feel  warranted  in  saying  that  the  Com- 
mon Pleas  were  wrong  in  Ex  parte  Lady  HutddnetnL  But  we  will  grant  the 
application  for  time. 

Patteson,  Williams,  and  Wightman,  Js.,  concurred. 

Thesiger  then  consented  to  show  cause  on  the  affidavits  as  they  stood: 
and  the  rule  was  Discharged. 

and  efiect,  to  «U  intents  and  pnrpoeet,  a«  if  any  lucfa  oath,  affidavit  or  affirmation,  or  notarial 
act  reapectively,  bad  been  administered,  sworn,  affinned,  had  or  done  before  any  justifw  of  tha 
peace  or  notary  public,  in  any  part  d*  the  United  Kingdom  of  Great  Britain  or  Ireiaod,or  boAla 
a^y  other.legal  or  competent  authority  of  the  like  nature." 

(a)  See  8.  C.  3  New  Ca.  86S. 

fb)  Cited  in  In  re  Airier,  according  to  the  report  of  that  case  in  8  New  Ca.  S68^.  ) 
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DOE  on  the  demise  of  Sir  CHARLES  M.  L.  MONCK,  Bart.,  v.  GEEKIE 

and  BEVEBIDGE. 


Defendant  being  tentnt  from  year  to  year  at  a  given  rent,  the  rent  wai  raiseil,  at  the  leniiiiiii> 
tion  of  one  of  the  yean,  by  consent  of  landlord  and  tenant    /Mi/,  Aat,if  thb  created  anew 

' '  contract,  it  must  be  a  contract  to  hold  on  the  old  terms;  and  that  a  contract  for  a  tenancy  lor 
two  years  certain,  from-  the  time  of  raising  the  rent,  could  not  be  inferred,  (in  defiialt  of  ad- 
ditional evidence,)  even  on  the  assumption  that  an  original  contract  Ibr  a  tenancy  fram  year 
lo  yjear  creates  a  tenancy  for  two  years  certain. 

Ejectment  for  land,  &c.,  in  Northumberland.  On  tbe  trial,  before 
BoLFE,  B.,  at  tbe  Nortbumberland  Spring  assizes,  1844|  it  appeared  that 
the  lessor  of  tbe  plaintiff  let  tbe  land,  &c.,  in  question  to  tbe  defendants  for 
we  year  from  the  12tb  of  May,  1840,  at  a  rent  of  240/.  per  annum.  The 
defendants  entered  on  tbe  premises,  and  continued  in  possession  after  the 
year.  On  12th  May,  1842,  the  rent  was  increased  by  21,  a  year.  No 
evidence  was  given  as  to  tbe  circumstances  under  which  tbe  change  took 
*8421  P'*^^*  Notice  to  quit  was  ^^afterwards  given ;  after  which,  and  be> 
^  fore  this  ejectment  was  brought,  part  of  tbe  increased  rent  was  paid 
by  tbe  defendants.  The  notice  was  to  quit  on  12tb  May,  1843. 
,  It  was  objected,  at  tbe  trial,  that  tbe  notice  was  premature,  for  that  the 
addition  to  the  rent  made  in  May,  1842,  created  a  new  contract  of  tenancy, 
^hich  therefore  could  not  be  determined  before  May,  1844.  Tbe  learned 
judge  overruled  the  objection.    Verdict  for  plaintiff. 

Udall  now  moved  for  a  new  trial,  on  tbe  ground  of  misdirection.  The 
additional  rent  was  proof  of  a  new  tenancy.  Doe  dem.  Bedford  v.  Ket^ 
drick^  MS.,  Adams  on  Ejectment,  144,  (3d  ed.,)  a  Nisi  Prius  case  decided 
in  1810,  is  indeed  tbe  other  way,  but  is  contrary  to  later  cases  derided  in 
banc.  Stead  v.  Dawber^  10  A.  &  £.  57,  and  Marshall  v.  Lyrmj  6  M.  &  W. 
109,  which  overrule  Cuff'y.  Perm^  1  M.  &S.  21.  The  contract  here  is  as 
completely  new  as  if  an  alteration  bad  been  made  in  tbe  day  on  which  the 
year  of  tenancy  was  to  begin.  Then,  if  there  was  a  new  tenancy,  it  would 
be  from  year  to  year,  which  is  a  tenancy  for  two  years  at  least ;  Doe  dem, 
Chadbom  v.  Green^  9  A.  &  £.  658,  where  tbe  authorities  are  discussed  in  a 
note  at  the  end  of  tbe  case,  9  A.  &E.  661,  note  (d).  (a) 

Lord  Denman,  C.  J.     This  may  have  been  a  new  contract ;  but  its  terms 
*84^1     ^^^  ^^^^  ^^^^  understood  to  *^be  that  all  was  to  go  on  as  under 
^    tbe  old  contract,  except  as  to  the  amount  of  rent.    That  is  tbe 
common  sense  view  of  the  transaction. 

Patteson,  J.  Doe  dem,  Bedford  v.  Kendrickj  (6)  appears  to  be  a  direct 
authority. 

Wightman,  J.,  (c)  concurred.  Rule  refused. 


(a)  See  alao  Doe  dm.  Clark  ▼.  Smaridge,  Q.  B.,  Trin.  Vac  1845,  wbere  it  waa  decided  lli^ 
a  « tenancy  from  year  to  year,  ao  long  as  both  partiea  pleaae,  is  determinable  at  the  end  of  aaf 
fBtH,  the  6i«t  as  well  as  any  subaequent  year,  unleap  in  the  creation  of  the  tenancy  tbe  paitKi 
aae  eiprassiona  showing  that  they  contemplate  a  tenancy,  for  two  years>at  the  least.'* 

(6)  Ma  Adams  on  Ejectment,  144,  (3d  ed.) 

(c)  ViriUiMM^  J.,  waa  at  the  Central  Criminal  Court. 
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The  QUEEN  «.  He  Inhabitants  of  HIGH  BICKINGTON. 
Beported,  3  Q.  B.  790,  note  (a). 


The  QUEEN  «.  The  Inhabitants  of  BEDINGHAM. 
Reported,  onft,  p.  653. 

The  QUEEN  v.  The  Justices  of  SURREY. 
Reported,  anti,  p.  606. 

•MARY  EVANS  v.  GWYN,  Clerk,  and  WILLIAMS,  Clerk.  ['844 

When  ft  nrit  is  intUtuted  in  the  Spiritaal  Court  for  defamation,  and  the  defamatory  woids  an 
libelled  as  forming  one  article  of  charge,  and  the  sentence  appears,  oo  Che  face  of  it,  to  have 
proceeded  upon  all  the  words  complained  of,  a  prohibition  will  go  if  part  of  the  words  contain 
imputations  for  which  an  action  at  common  law  would  lie,  though  other  parts  contain  matter 
which  is  properly  of  ecclesiastical  cognisance. 

If  there  be  a  rule  that  in  cases  of  deftimation  the  Sptritual  Courts  have  concurrent  jurisdiction 
with  the  temporal  where  a  spiritual  person  is  aggrieved,  it  applies  only  where  the  party  is 
•fleeted  in  his  ecclesiastical  character.  Not,  theref«ti«,  where  a  deigyman  is  defiuned  as 
baYing  indecently  assaulted  a  woman  on  the  highway. 

Prohibition,  (a)  The  declaration  sec  forth  a  citation  issued  by  the  de- 
puty registrar  of  the  Consistory  Court  of  the  diocese  of  St.  David's,  under 
the  seal  of  the  Vicar  General,  in  the  name  of  the  Bishop,  citing  Mary  Evans, 
the  now  plaintiff,  to  appear  in  the  said  court,  to  answer  the  now  defendant, 
the  Reverend  Thomas  Bevan  Gwyn,  in  a  certain  cause  of  defamation  and 
slander.  The  declaration  further  stated  that  the  now  plaintiff  appeared,  and 
Gwyn  exhibited  his  libel  against  her  in  the  said  cause,  which  was  then  set 
forth.    The  material  parts  were  as  follows. 

t  That  all  persons  who  utter,  publish,  &.c.  reproachful,  scandalous  or  de- 
fiimatory  words,  to  the  reproach,  hurt  and  diminution  of  the  good  name  and 
reputation  of  any  other  person,  contrary  to  good  manners  and  the  bond  of 
charity,  are  and  ought  to  be  monished,  constrained  and  compelled  to  the 
leclaiming  and  retracting  such  reproachful,  &c.  words,  to  the  restoring  of 
the  fiime  and  reputation  of  the  person  thereby  injured,  and  that  for  the  future 
they  refrain  from  uttering,  &.c.  any  such  reproachful,  &c.,  and  are  and  ought 
to  be  canonically  ^corrected  and  punished,  &c.  That,  notwith*  {•oak 
standing  the  premises,  the  said  Mary  Evans,  smgle  woman,  did,  in 
the  months,  &c.,  within  the  parish,  &c.,  and  within  the  jurisdiction  of  this 
court,  <<  in  an  angry,  reproachful,  malicious  and  invidious  manner,  several 

(a)  A  prohibition  was  moved  for  in  the  Bail  Court,  and  eaose  shown,  Hil.  T.  1843;  when 
Williaros,  J.,  enlarged  the  rule  for  a  prohibition  in  order  that  the  now  plaintiff  nigkl  drdareb 
MxpmU  Uiary  Eoam^  3  DowL  P.  C,  N.  8.  TSS. 
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times  or  at  least  once,  in  the  presence  and  hearing  of  divers  credible  per* 
sons  who  then  and  there  understood  the  Welsh  hkiguagey  definne  the  said 
Rev.  T.  B.  Gwyn,  the  said  party  agent,  who  was  and  is  a  person  of  good 
reputation  and  character,  and  charged  him,  the  said  ReV.  T.  B.  Gw^n, 
with  intoxication  and  indecency;  and,  speaking  of  and  meaning  and  intend- 
ing the  said  Rev«  T.  B.  Gwyn,  said,  aflSrmed  and  published  several  times, 
or  at  least  once,  certain  scandalous,  opprobrious  and  defamatory  Welsh 
words,  that  is  to  say"  (the  words  were  then  set  out  in  Welsh ;)  <<  which 
said  several  Welsh  words,"  &c.,  "  being  translated  into  the  English  Quh 
guage,  have,  in  their  ordinary  interpretation,  the  following  sense  and  mean- 
ing, that  is  to  say:  <  What  time  did  your  master  come  home  last  night?  was 
he  sober?  the  blackguard  was  drunk ;  he  must  have  been.' "  Other  Welsh 
words  were  then  stated :  «<  which  said  several  Welsh  words,"  &c.,  «  being 
translated,"  &c.,  <<  have,  in  their  ordinary  interpretation,  the  following  sense 
and  meaning,  that  is  to  say;  that  <  he,  on  the  night  before,  on  his  way  from 
Carmarthen,  overtook  me  on  the  high  road,  and  attempted  to  dirow  me  and 
my  horse  into  the  ditch ;  also  put  his  hand  under  my  safeguard,  and  then 
shoved  it  up  under  my  petticoat  until  it  reached  my  knee.  I  struck  him 
with  my  whip  and  galloped  off;'  and  words  of  the  like  tenor  or  eflect, 
tending  to  injure  the  good  name,  fame  and  reputation  of  him  the  said  Hev. 
T.  B.  Gwyn ;  and  meaniag,  by  such  words,  among  other  things,  that  ofk 
*8461  *^^^  ^'^  occasion  the  said  Rev.  T.  B.  Gwyn  was  not  sober,  and 
that  he  wanted  to  violate  the  person  of  her  the  said  Mary  Evans,  or 
that  he  otherwise  conducted  or  Wanted  to  conduct  himself  indecently  and 
incontinently  towards  her."  The  libel  further  alleged  <<  that  by  reason  of 
the  speaking  the  said  defamatory  words>  the  good  name,  fame  and  reputai^ 
tion  of  the  said  Rev.  T.  B.  Gwyn  is  much  hurt  and  injured  among  his 
neighbours,  friends,  acquaintance  and  others:"  that  Mary  Evau  is  subjeot 
to  the  jurisdiction  of  the  court;  and  that  the  Rev.  T.  B.  Gwyn  hath  iVghdj 
and  duly  complained,  &c. 

The  declaration  went  on  to  state  that  Mary  Evans  pleaded  negatively  t^ 
the  libel,  and  that  the  cause  came  on  for  hearing  before  the  now  defendant, 
the  Rev.  David  Archard  Williams,  as  the  presiding  judge ;  <<  whereup€l|i 
the  said  Consistory  Court  proceeded  to  examine  into  the  truth  of  the  said 
libel  by  the  examination  of  witnesses ;  whereby  it  did  appear  to  the  said 
Consistory  Court  that  the  said  libel  was  proved :  and  the  said  Rev.  D.  A* 
Williams,  as  such  Judge  and  the  presiding  surrogate  of  the  said  Conaisiafy 
Court,  proceeded  to  mdce  ia  decree. 

The  decree,  after  certain  redtals,  proceeded :  «I  have  thought  fit,  and  do 
thus  think  fit,  to  the  giving  due  definitive  sentence  or  final  decree  in  this 
^use,  in  manner  and  form  following,  that  is  to  stiy :  Forasmuch  las,  by  the 
acts  enacted,  deduced,  alleged,  exhibited,  propounded,  proved  and  con- 
fessed in  this  cause,  I  have  found,  and  it  doth  evidently  appear  unto  me^ 
that  the  proctor  for  the  said  The  Rev.  T.  It.  Gwyn  hath  fully  knd  sofl^ 
ciently  proved  his  intention  deduced  in  a'o^Kdb  lib^Iand  other .pieadinga 
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giTto  in,  exhibited  and  ^admitted  on  his  behalf,  and  now  remaining  r«oj-« 
in  the  registry  of  this  court,  which  libel,  other  pleadings  and  exhi-  ^ 
bits,  I  take  and  will  have  taken  as  if  here  read  and  inserted,  for  ine  to  prc- 
nounre  as  hereafter  is  pronounced,  and  that  nothing,  at  least  nothing  efTec- 
tual,  hath  on  the  part  and  behalf  of  the  said  Mary  Evans  been  excepted^ 
deduced,  exhibited,  pronounced,  proved  or  confessed  in  the  cause,  which 
may  or  ought  in  any  wise  to  defeat  or  weaken  the  intention  of  the  said  The 
Rev.  T.  B.  Gwyn:  Therefore  I,  the  said  D.  A.  Williams,"  &c.,  <«  do  pro- 
nounce, decree  and  declare  that  the  said  Mary  Evans  did,  in  the  years, 
months  and  place  in  the  said  libel  mentioned,  or  some  or  one  of  them,  con- 
trary to  good  manners  and  the  bond  of  charity,  publicly  and  maliciously,  in 
an  angry,  reproachful  and  invidious  manner,  defame  the  said  The  Rev.  T. 
B.  Gwyn,  and  maliciously  say,  publish  and  report  several  scandalous,  re- 
proachful and  defamatory  words  in  the  said  libel  mentioned,  and  tending  to 
the  in&my  and  diminution  of  the  estate,  good  name,  fame  and  reputation 
of  the  said  The  Rev.  T.  B.  Gwyn :  wherefore  I  pronounce,  decree  and  de- 
clare that  she  the  said  Mary  Evans  ought  to  be  duly  admonished,  and  I  do 
hereby  admonish  her,  for  her  so  great  excess  and  rashness  in  the  premises, 
and  do  enjoin  her,  under  the  pains  and  punishment  provided  by  the  canon- 
ical laws  of  this  realm,  that  she  abstain  from  such  defamatory  words  in 
fiiture.  And  I  do  also  pronounce,  decree  and  declare  that  the  said  Mary 
Evans  ought  to  be,  and  I  do  condemn  her  in  lawful  costs  to  be  paid  by  her, 
the  same  being  first  taxed  by  the  registrar;  and  which  costs  I  pronounce 
shall  be  paid  to  the  said  The  Rev.  T.  B.  Gwyn,  or  to  his  proctor  on  his 
behalf." 

The  declaration  concluded:  «And  hereupon  the  said  **Mary  r^oAg 
Evans,  inasmuch  as  it  appears  in  and  by  the  said  libel  and  allega- 
tion, and  other  proceedings  hereinbefore  set  forth,  that  the  said  Consistory 
Court  hath  no  laMrful  power  or  jurisdiction  over  the  said  cause,  or  to  make 
or  enforce  the  said  decree,  humbly  prays,"  &€•  Prayer  of  a  prohibition, 
to  prohibit  the  judge,  &o.  from  further  holding  plea  or  proceeding  in  the 
Spiri  ual  Court  before  him,&c.  b  the  said  cause,  or  in  any  manner  touching 
the  premises. 
.  General  demurrer  and  joinder. 

Bovill  for  the  defendants  in  prohibition.  A  prohibition  may  be  sued  for 
i^er  sentence,  if  the  Spiritual  Court  has  acted  without  juristiiction :  but  the 
party  seeking  to  prohibit  must  show,  by  the  proceedings  themselves,  that  the 
Court  bad  no  cognisance  of  the  cause ;  I\dl  v.  Hukhms,  2  Cowp.  422 ; 
where  a  prohibition  was  refused  because  the  Spiritual  Court  had  cognisance 
pf  the  cause,  though  in  the  course  of  it  they  had  instituted  an  inquiry  to 
which  their  jurisdiction  did  not  extend.  The  rule  appears  also  from  Church* 
^fordem  ofMathA  Boswarih  v.  The  Rector  of  Market  Bosworth^  1  Ld.  Ray. 
435 ;  and  SkiiAank  v.  Bradshaw ;  note  (c)  to  French  v.  Trasky  10  East, 
349.  And  in  Hart  v.  Marsh,  6  A.  &  E.  691,  after  sentence  in  the  Spiritual 
ppuit  (ot  oflences,  some  of  ecclesiastical  cognisance  and  some  cognisablt 
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m  tbe  common  law  courts,  this  court  refused  a  prohibition,  it  not  appearing 
that  the  sentence  had  proceeded  upon  the  latter.     The  same  doctrine  was 
recognised  in  Carslake  v.  Mapledoram^  2  T.  R.  473.     The  words  in  ques- 
tion may  be  considered  as  if  they  were  before  this  court  in  a  case  of 
moAQi     ^written  slander ;  for,  in  the  Ecclesiastical  Courts,   «<  where  the 
''     words  used  are  clearly  defamatory,  it  is  immaterial  whether  they 
are  in  writing  or  used  orally;"  Rogers^s  Ecc.  Law,  295.     Some  of  tbe  ez« 
pressions  on  which  this  sentence  has  proceeded  are  not  so  stated  that  they 
would  support  an  action  for  written  libel ;  and  this  is  sufficient  to  defeat  a 
suit  in  prohibition,  though  the  court  of  common  law  will  not  say  that  the 
statement  is  too  loose  to  bear  out  an  ecclesiastical  sentence ;  that  being  a 
point,  not  of  jurisdiction,  but  of  the  practice  in  the  Spiritual  Court,  whkk 
cannot  be  determined  here ;  Ex  parte  Smythy  3  A.  &  £.  719.    It  appears 
by  Cokv,  Corder,  2  Phill.  Ecc.  Rep.  106,  that  great  precision  in  the  setting 
out  and  proof  of  defamatory  words  is  not  required  by  the  ecclesiastical 
courts.     The  complaint  in  the  present  case  was,  substantially,  that  Maij 
Evans  <<  charged  him,  the  said  Rev.  Thomas  Bevan  Gwyn,  with  intoxica- 
tion and  indecency."    The  whole  language,  as  set  forth  in  detail  by  the 
libel,  may  not  have  been  proved :  and  the  libel,  after  stating  some  of  the 
expressions  complained  of,  adds :  <<  and  words  uf  the  like  tenor  or  eSTect:" 
the  sentence,  therefore,  may  have  been  grounded  on  words  uttered  with  tbe 
intention  to  make  the  specified  charges ;  but  the  particular  expressions  on 
which  it  will  be  said  that  a  common  law  action  would  lie  may  not  have  been 
proved.     As  to  the  individual  charges,  it  does  not  appear  that  the  reproach 
conveyed  by  the  term  <<  blackguard"  may  not  have  been  coprnisable  in  the 
spiritual  courts.     The  jurisdiction  of  those  courts  over  the  oflfence  of  dmnk* 
enness  is  expressly  saved  by  stat.  4  Ja.  1,  c.  5,  s.  8,  referred  to  on  this  point 
*8501     ^"  Rogers's  Eccl.  Law,  *296.     And  the  imputation  of  indecency 
would  not  of  itself  be  ground  for  an  action  at  common  law.    It  is 
true  that  the  libel  adds  words  of  interpretation,  which  represent  the  expres- 
sions of  Mary  Evans  as  ascribing  to  Mr.  Gwyn  the  intention  to  violate  or 
to  act  incontinently;  but  the  former  suggestion  is  not  borne  out  by  the 
words,  nor  consistent  with  the  prior  averment,  that  Mary  Evans  charged 
Mr.  Gwyn  merely  with  indecency.     As  to  the  intention  "to  act  inconU- 
nently,"  this  court  will  not  assume,  from  such  an  expression,  that  somethiog 
amounting  to  a  common  law  oflfence  was  charged ;  Sioeetapple  v.  Jesse,  5  B. 
&  Ad.  27.     [Lord  Denman,  C.  J.     There  the  words,  if  taken  without  any 
additional  matter,  were  wholly  innocent.]      West  v.  Smiihj  4  Dowl.  P.  C« 
703,  is  another  similar  case.     The  conduct  here  imputed  does  not  so 
necessarily  import  an  assault  which  the  courts  of  common   law  would 
notice,  that  the  Spiritual  Court  must  be  deemed  to  have  taken  cognisance 
of  such  an  assault.     [  Wightmax,  J.    The  libel  fixes  that  construction  upon 
the  conduct  described ;  for  it  says  "  meaning,"  <<  among  other  tilings,  that" 
«« the  said  Rev.  T.  B.  Gwyn  was  not  sober,  and  that  he  wanted  to  violate," 
&c.]    Thelibel  adds,  ><  or  that  he  otherwise  conducted  himself/'  &c.    'Ihe 
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Ecclesiastical  Court  may  have  a  jurisdiction  concurrent  with  that  of  the 
common  law  courts,  the  one  correcting  pro  saUUe  anima^  the  other  restraiii- 
ing  a  temporal  wrong ;  and  in  such  cases  a  prohibition  ought  not  to  gb\; 
Rogers's  £cc.  Law,  715,  716.     One  of  these  is  drunkenness.    In  the  case 
of  indecency,  the  Spiritual  Court  seems  to  have  a  sole  jurisdiction.     Ag^in, 
where  an  offence  affects  a  spiritual  person  in  that  character,  the  Ecclesiastical 
Court  will,  on  that  account,  correct  the  *offender,  pro  salute  animae,     r*Qg^ 
though  the  common  law  may  give  a  remedy  to  the  party  injured  for 
his  temporal  loss ;  Rogers's  £cc.  Law,  716,  citing  2  Inst.  622,  where  it  is 
said  that,  <<  if  one  lay  violent  hands  of  a  clerk,  the  spiritual  judge,  pro  salute 
amma^  shall  enjom  him  penance,  and  the  clerk  may  have  his  action  of  bat* 
tery,  and  recover  damages  for  the  injury  done  to  him ;"  and  citing  also  th<^ 
language  of  this  court  in  Roberts  v.  Potn,  3  Mod.  .67,  where  they  compared 
the  case  before  them  '^  to  that  of  a  drunkard  or  ill  liver,  who  are  usually 
punished  in  the  ecclesiastical  courts,  though  a  temporal  loss  may  ensue." 
In  6  Bac.  Abr.  596, 7th  ed..  Prohibitum^  (L)^>  >(  is  ^^^  -  ^^  1'he  ecclesia$« 
tical  courts  have  in  some  instances  a  concurrent  jurisdiction  with  the  teo(i:» 
poral  courts ;  as,  in  laying  violent  hands  on  a  clerk,  a  pension  by  prescript 
tion,  &c.     So  that,  if  a  clergyman  be  beaten,  an  action  at  law  lies  for  the 
battery ;  as  also  a  suit  in  the  Spiritual  Court  for  irreverence  to  bis  character. 
But  sucb  proceedings  in  the  Ecclesiastical  Court  must  be  pro  salute  aninueJl 
Where  the  object  of  the  proceeding  is  deprivation,  the  Spiritual  Court  m^ 
try,  though  a  temporal  offence  be  in  question ;  as  was  held  in  the  case  of  % 
layman  who  had  forg-^d  onlers  and  obtained  a  benefice ;  SlaUer  v.  Smal* 
brookej  1  Lev.  138.     [Patteson,  J. — It  is  said  that  prohibition  lies  against 
a  suit  in  the  Spiritual  Court  for  calling  a  woman  <^<  whore"  in  London ;  that 
is,  because  the  words  are  actionable  there.(a)]     In  Evans  v.  Brown^  2  L^ 
Raym.  1101,  a  suit  was  brought  in  the  Ecclesiastical  Court  for  words  charg<^ 
ing  incontinence,  and  a  prohibition  refused,  though  the  complainant  bad 
brought  an  action  *at  law  for  the  same  wonls,  grounded  on  special    r*g5o 
damage.     According  to  all  the  authorities,  the  Ecclesiastical  Courts  .  i 

have  a  concurrent  jurisdiction  with  the  civil  where  a  spiritual  person  is 
aggrieved.  Cranden  v.  Wdlden^  3  Lev.  17,  was  a  case  of  ('  prohibition  for 
saying  of  a  parson,  «  He  preaches  nothing  but  lies  and  malice  in  the  pulpit  $' 
for  these  words  are  actionable  at  common  law ;"  to  which  point  Drake  Xh 
Drakty  1  Roll.  Ab.  58,  Action  sar  Case^  (T)  pi.  2,  was  cited ;  but  a  con* 
aultation  was  granted.  [Patteson,  J. — The  words  there  were  spoken  of 
the  complainant  in  his  character  of  a  clergyman.  The  report  says  a  «<  coA^ 
sukation  was  granted ;  for  it  concerning  an  ecclesiastical  person  and  an 
ecclesiastical  matter,  'tis  fit  to  be  tried  there."] 

£.  V.  WUUamSj  contra.  Prohibition  lies  after  sentence,  if  an  origi- 
ns! want  of  jurisdiction  appear  by  the  proceedings ;  Com.  Dig.  Prokibir 
tiG:y  (D) ;  3  Bum's  Ecclesiastical  Law,  398,(i)  Prohibition,  IV. :  though 
not  if  the  objection  be  grounded  on  some  matter  arising  in  the  courso 

(a}8eeCom.Dig.PraAi6ttiOfsG.  14.  (fr}9Ukod.    By  PhUlimora. 
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%f  dM  suit;  .Argyk  r.  Bkmi,  1  Scnu  187.  To  vcalain  iffaetber ^e  Eeefe» 
aiastical  Court  has  jarisdiction  or  not  in  a  case  oC  defamationy  the  teal  it 
whether  that  court  would  or  would  not  hare  had  exclusive  jurisdiction  over 
Ae  subject-matter  of  the  de&matory  words.  In  Harrii  v.  BuUerJ^a)  Sir 
W.  WYMfTE  said,  in  the  Court  of  Arches  :  «<  I  hold  it  to  be  an  incoatra^ 
vertible  principki  that  only  such  defamatory  words  are  eognisable  here^ 
which  impute  an  offence  which  would  be  punishable  here."  «<  It  is  not 
sufficient  merely  that  the  words  impute  an  ecclesiastical  offence,  it  must  be 
*85^1     ^°  oflence  also  which  will  not  be  punishable  at  common  *law." 

^  And  in  Com.  Dig.  ProhibUion,  (G.  14,)  it  is  said :  "  So,  by  the  St. 
Circ.  Agat.,  13  Ed.  1,  stat.  4,  the  Court  Christian  shall  hold  plea  for  defah 
Illation,  when  damages  are  not  demanded.  Where  the  defamation  charges 
a  crime  merely  spiritual ;  as,  if  the  libel  be,  that  the  defendant  called  him 
heretic,  schismatic."  In  2  Bum^s  Ece.  Law,  126,  Defamation^  it  is  laid 
down  that  <<  Words  which  impute  an  offence  cognisable  in  a  spiritual  court, 
may  be  punished  in  that  court.  But  three  incidents  are  required  in  a  suit 
for  spiritual  defamation :  1.  That  it  concern  matter  merely  spiritual,  and 
determinable  in  the  Ecclesiastical  Court,  as  calling  a  person  ^  heretic,  schi&* 
tnatic,  adulterer,  fornicator,  &c. ;'  2.  It  ought  to  concern  matter  merely 
q>iritual  only,  for  if  such  defamation  touches  on  concerns  any  thing  deter* 
minable  at  the  common  law,  the  ecclesiastical  judge  shall  not  have  cogni* 
ia  ce  of  it.  3.  He  who  is  defamed  cannot  sue  there  for  amends  or 
damages,  but  only  for  the  punishment  of  the  sin,  pro  salute  anmuBj  and  for 
eosts."  This  doctrine  has  never  been  shaken,  and  is  supported  by  the 
decisions;  HoUingsheatPs  Cate^  Cro.  Car.  229;  hockey  v.  Dange/fiM^ 
S  Stra.  1100.  [Lord  Denbcan,  C.  J.  In  Com.  Dig.  ProkibUiony  (G.  14,) 
it  is  said  that  the  Court  Christian  shall  hold  plea  of  defamation  v^en 
damages  are  not  demanded,  <<  though  die  words  import  a  spiritual  crime, 
which  in  some  respect  is  punishable  by  the  common  law,  if  the  spiritual 
{jurisdiction  is  not  taken  away ;  as,  if  he  says,  A.  keeps  a  bawdy-house  ;  fbt 
dioug^  it  be  indictable,  the  Spiritual  Court  has  a  concurrent  jurisdiction.'^] 
That  is  against  the  general  course  of  authorities.  If  words  actionable  at 
^8541    ^^  ^  mixed  with  the  words  charging  *a  mere  spiritual  oflence,  the 

^  Ecclesiastical  Court  cannot  proceed :  (« as^  if  he  says,  you  are  a 
uhore  mid  thief:''  Com.  Dig.  Prohibition,  (G.  14.)  (ilf'  <<  words  for 
which  an  action  would  lie  are  coupled  with  words  which  are  a  spiritual 
de&mation,  and  a  suit  is  instituted  in  the  Spiritual  Court  for  the  whole,  a 
^ohibition  lies ;  also  if  it  be  suggested  to  the  court  that  a  temporal  damage 
lias  been  received  from  words  which  are  a  spiritual  defamation,  or  that 
other  words  for  which  an  action  would  lie  were  coupled  with  them ;  for  it 
would  be  vexatious  to  proceed  in  both  courts :''  2  Burn's  Ecc.  Law,  126, 
'Defamation.  [Lord  Denman,  C.  J.,  Fitz.  N.  B.  53  A.  (tit.  Consultation)^ 
meems  to  show  a  circuitous  way  of  recovering  damages  in  the  Spiritual 
cCourt]    In  2  Bum's  Ecc.  Law,  127,  it  is  kid  down  that  the  Spiritual 

(a)  Note  to  CVvmfCMT.  ButUr,  I  Hag.  Conn.  Ca»4e8»i64« 
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Court  may  try  <<  when  money  is  not  demanded ;"  "  for  in  this  case,  he 
that  is  defamed  cannot  sue  there  for  amends  or  damages,  but  only  for  con 
rection  of  the  sin :"  and  at  p.  128,  it  is  said  that  the  defemation  must  not  be 
^  for  matters  spiritual  mixed  with  temporal ;"  to  which  point  authorities  are 
cited.  In  Carslake  v.  Mapledoramy  2  T.  R.  473,(a)  where  the  words  charged 
a  woman  with  being  common  and  having  had  a  contagious  disease,  a  pro- 
hibition was  refused,  because  the  imputation  of  having  had  a  disease  was  no 
ground  of  action ;'  had  this  been  otherwise,  a  prohibition  would  clearly  have 
issued.  The  sentence  here  premises  that  "  The  Rev.  T.  B.  Gwyn  hath 
fully  and  sufficiently  proved  his  intention  deduced  in  a  certain  libel,"  &c. 
The  libel  contains  only  one  article  setting  out  words,  and  those  appearing 
to  be  spoken  on  a  single  occasion  :  and  the  judge  in  his  sentence  r«o^ 
•goes  on  to  pronounce  that  the  said  Mary  Evans  did  "  say,  publish  and 
report  several  scandalous,  reproachful  and  defamatory  words  in  the  said 
libel  mentioned,  and  tending  to  the  infamy,"  &c.  <<  Several"  there  must 
iBean  the  several  words  set  out  in  the  single  article  referred  to ;  it  cannot  be 
taken  to  mean  << several  of"  the  words;  and  there  can  be  no  ambiguity 
as  to  the  words  which  are  alluded  to.  The  case  differs  in  this  respect  from 
Hart  V.  Marshy  5  A.  &E.  591,  where  there  were  many  distinct  articles,  and 
some  appeared  to  have  been  proved  and  others  not.  Here  the  Spiritual  Court 
must  have  adjudged  on  matter  beyond  its  jurisdiction ;  if  that  conclusion 
could  be  avoided  in  the  present  case,  it  must  follow  that,  wherever  any 
charge  of  a  spiritual  offence  was  mixed  with  matter  of  temporal  charge,  this 
court  could  have  no  power  to  prohibit.  The  general  assumption  of  an 
authority  in  the  Spiritual  Courts,  concurrent  with  that  of  the  temporal,  to 
punish  for  defamation,  is  not  borne  out  by  the  passage  cited  from  Bum^s 
and  Rogers's  Ecclesiastical  I^iw.  That  the  imputation  of  drunkenness,  even 
against  a  clergyman,  would  not  be  punishable  in  the  Spiritual  Court,  unless 
it  icflected  upon  him  in  the  discharge  of  his  official  duties,  may  be  inferred 
from  Cucko  v.  Starre^  Cro.  Car.  285,  where  it  was  held  that  merely  saying 
of  a  man  <<thou  art  a  drunkard,"  was  not  an  offence  cognisable  by  that 
court 

BavUly  in  reply.    The  ecclesiastical  jurisdiction  as  to  drunkenness  being: 
preserved  by  stat.  4  Ja.  Ij  c.  5,  s.  8,  the  imputing  of  that  crime  was  at 
least  one  matter,  stated  in  the  libel,  of  which  the  Spiritual  Court  might 
*take  cognisance.     The  plaintiff  in  prohibition  must  argue  that  the     r^ogn 
expression  «  several  scandalous,  reproachful,  and  defamatory  words 
in  the  said  libel  mentioned,"  means  all  the  scandabus  words  there  men- 
tioned ;  but  this  is  not  the  natural  construction.     <<  Several"  means  part  of 
the  words ;  proof  of  part  would  authorize  the  senteoee,  as  the  like  proof^ 
00  a  common  law  information,  would  warrant  a  verdict  of  guilty.    Thi^ 
judgment  of  Ashhubst,  J.,  in  Carslake  v.  Mapkdoram^  2  T.  R.  473,  is 
express  upon  the  point  that,  if  the  Spiritual  Court  '<  had  a  jurisdiction  a3- 
tp  i^it  of  the  charge/'  the  other  part  might  be  overlooked  in  deeiding  as  to 

(a;  8«B  BUadiVPrth  t.  Grajh  7  Man.  A  CU  394. 
VOL.  V.  63  2t2 
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a  prohibition.    And  Bulleb,  J.,  says  that,  after  sentence,  if  the  jurisdictioQ 
be  only  doubtful,  a  prohibition  ought  not  to  go. 

Lord  Dknman,  C.  J.  This  is  a  suit  instituted  to  prohibit  the  Eccleaas- 
tijal  Court  from  further  proceeding  in  a  cause  of  defamation.  The  words 
complained  of  in  the  Spiritual  Court  are  these.  (His  lordship  read  the 
words  as  charged  in  the  libel.)  A  material  and  distinct  part  of  the  imputa- 
tion here  is,  that  the  complainant  in  the  Spiritual  Court  not  only  wanted  to 
violate  the  person  of  Mary  Evans,  but  made  an  attempt  of  that  kind,  which 
is  an  oflence  cognisable  by  the  temporal  courts,  and  the  imputation  of  which 
by  words  is  actionable.  Now  it  appears  to  have  been  the  law  from  the 
e«irliest  time,  that  defamation,  under  these  circumstances,  is  not  cognisable 
by  the  Spiritual  Court.  It  is  so  laid  down  in  Fitzberbert  ;(a)  and,  in  Com. 
Dig.  Prohibition^  (G.  14,)  it  is  said  that,  «<  if  a  libel  be  for  words  which  are 
^f^"!     BC^i^>^Ablc»  B  prohibition  goes ;  as,  if  they  ^charge  with  felony  :*^ 

and,  aflerwards,  <<  If  part  of  the  words  be  actionable,  a  prohibition 
goes  for  the  whole,  though  the  others  charge  with  a  spiritual  crime ;  as,  if 
he  says,  you  are  a  whore  and  thief  i'^'*  for  which  Melkt  v.  Herbert^  1  Sid.  404, 
is  cited.  It  follows  that  in  the  present  case  a  prohibition  might  have  gone 
if  applied  for  at  the  commencement  of  the  suit :  the  quesftion  is  whether  it 
can  be  granted  now  that  sentence  has  passed :  and  that  depends  upon 
another  question, — whether  we  can  consider  the  sentence  as  passed  for  all 
the  words  set  out  in  the  libel,  or  for  part  of  them  only.  The  language  of 
the  sentence  is,  <<  that  the  said  Mar}*  Evans  did^'  <«  maliciously  say,  publish 
and  report  several  scandalous,  reproachful  and  defamatory  words  in  the  said 
libel  mentioned,  and  tending  to  the  infamy  and  diminution  of  the  estate, 
good  name,  fame  and  reputation  of  the  said  The  Rev.  T.  B.  Gwyn  ;*' 
whereupon  the  judge  pronounces  that  she  ought  to  be  admonished,  and  ad- 
monishes her,  for  her  so  great  excess  and  rashness  in  the  premises,  and 
enjoins  that  she  abstain  from  such  defamatory  words  in  future,  &c.  The 
whole  really  turns  on  the  construction  of  the  word  "  several.''  If  there 
had  been  in  this  case  distinct  articles  of  charge,  as  in  Hart  v.  Marshy  5  A. 
&  E.  591,  some  of  which  were  proved  and  others  not,  we  might  apply  the 
sentence  distributively,  and  take  those  words  as  proved  for  which  the  sen- 
tence might  be  passed.  But  there  is  not  such  a  force  in  the  word  <<  several,*' 
here,  as  enables  us  to  make  that  kind  of  distribution.  No  distinction  is 
made  among  the  words  referred  to :  <<  several  scandalous,"  &c.,  «  words  in 
•gegi     the  said  libel  mentioned,"  does  not  exclude  *any.    It  is  not  as  if 

the  judge  had  said  <<  several  of  the  scandalous"  words.  The  sen- 
tence clearly  proceeds  upon  the  statement  of  all ;  among  the  rest,  therefore, 
those  of  which  the  Spiritual  Court  could  not  take  cognisance.  The  comity 
of  courts  in  respecting  each  other's  sentences  is  grounded  on  a  supposition 
that  they  will  act  only  according  to  their  powers :  but,  if  the  proceeding 
now  in  question  were  held  good,  courts  might  give  themselves  jurisdiction 
over  any  thing  by  coupling  that  which  was  out  of  the  juris^ction  with 

• 

(a)  See  Fiti.  N.  B.  63  F,  H,  tit  CoimJtoium. 
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something  within  it.  I  am  of  opinion  that  the  sentence  here  applies  to  the 
whole  of  the  words,  and  improperly  does  so  :  and  our  judgment,  therefore, 
must  be  for  the  plaintitT. 

Patteson,  J.  It  is  argued  for  the  defendants  in  prohibition  that  the 
words  themselves,  of  which  the  libel  complains,  charge  nothing  beyond 
drunkenness  and  indecency.  But  they  charge  an  act  done,  amounting  to 
an  assault,  and  for  which  an  indictment  would  lie :  and,  consequently,  an 
action  at  common  law  would  lie  for  the  words.  But  then  it  is  suggested 
that  there  were  other  words,  and  the  sentence  may  have  proceeded  upon 
them.  And  it  is  true  that,  if  the  sentence,  had  proceeded  upon  part  only 
of  the  words,  and  those  properly  of  ecclesiastical  cognisance,  a  prohibition 
would  not  have  lain.  But  the  word  <<  several"  cannot  so  confine  the  sen- 
tence ;  it  would  be  too  much  to  give  that  efiect  to  an  accidental  omission 
of  the  article  <<  the  ;"  for  I  cannot  but  think  that  the  form  of  words  used  is 
to  be  so  accounted  for.  They  are,  as  it  appears  to  me,  a  finding  that  all 
the  words  mentioned  in  the  libel  were  spoken  ;  and,  if  so,  the  case  of  a 
charge  proved  in  part  *does  not  apply.  Then  the  question  arises  r^o^o 
whether  a  prohibition  can  be  awarded  in  this  stage  of  the  suit.  But  ^ 
Full  V.  HutchinSy  2  Cowp.  422,  decides  this.  There  the  libel  was  for 
tithes.  A  modus  and  customs  were  set  up  in  defence  ;  and  the  Ecclena^- 
tical  Court  inquired  into  these,  and  gave  sentence ;  after  which  a  prohibition 
was  moved  for ;  but  thb  court  refused  it,  on  the  ground  that  the  point  im- 
properly tried  had  arisen  incidentally  in  the  cause,  the  Spiritual  Court  having 
jurisdiction  over  the  principal  matter :  but  they  said,  if  it  had  appeared  on 
the  face  of  the  libel  diat  the  court  had  no  jurisdiction  of  the  cause,  a  pro- 
hibition must  have  been  granted,  though  after  sentence.  In  the  present  case 
it  does  appear  by  the  libel  that  the  Ecclesiastical  Court  had  not  jurisdiction. 
It  is  argued,  however,  that  in  some  instances  the  Ecclesiastical  Court  has 
concurrent  jurisdiction  with  the  civil.  If  it  were  necessary  to  consider  the 
case  cited  to  this  point  from  3  Levinz,(a)  I  should  desire  more  time ;  but 
that  case  and  the  present  are  not  the  same.  There  the  libel  complained  of 
words  spoken  against  a  clergyman  in  the  exercise  of  bis  office ;  and  that 
circumstance  was  relied  upon  as  creating  a  distinction.  The  matter  of  the 
scandal,  as  well  as  the  person  a£fected,  was  ecclesiastical.  Here  the  person 
is  so,  but  the  matter  is  not  The  case  cited  does  not  prove  the  concurrent 
jurisdiction  relied  upon,  except  where  a  spiritual  person,  as  such,  is  ag- 
grieved :  nor  do  I  find  any  that  does ;  and  the  cases  in  Burrow  and  Wilson,(i) 
where  a  prohibition  was  considered  to  lie  against  a  suit  for  calling  a  woman 
(<  whore"  m  London,  and  *«  strumpet"  m  Bristol,  raise  a  very  rmooQ 
strong  argument  against  the  suppontion. 

WiLLiAics,  J.    It  was  scarcely  contended  at  the  bar  that  a  prohibition 
might  not  go  after  sentence,  if  the  Spiritual  Court  appeared  by  the  proceed^* 

v 

(a)  Crandtn  t.  Waldm,  3  L«t.  17. 

(b)  See  Theffv  t.  EaUmdCf  4Bur.  3033 ;  Powtr  t.  Shaw,  1  Wils.  63;  Com.  Dig.  Prohibk- 


8#0  Evans  v.  Gwvn.  E.  T.  1844. 

iRgs  to  have  acted  without  jurisdiction :  but  the  case  was  compared  to  Hut 
▼.  MairA^  6  A.  &  £.  591 ;  and  it  was  said  that,  where  the  Ubd  contaiafid 
some  matters  which  were,  and  some  which  were  not,  cognisable  in  the 
civil  couits,  it  lajr  on  the  party  impeaching  the  sentence  to  diow  that  the 
Ecclesiastical  Court  had  adjudicated  on  subjects  b^ond  its  junsdictioo. 
Then,  has  that  court  here  proceeded  upon  words  importing  a  common  lav 
ofience  ?  It  clearly  has :  for  die  words  stated  in  the  libel  imply  an  assault 
of  some  kind.  The  point  which  alone  created  some  difficulty  was,  whether 
die  words  could  be  severed  so  as  to  confine  the  sentence  to  that  which  was 
flialtter  of  spiritual  jurisdiction:*  but  I  think  it  clear  that,  taking  the  libel  and 
die  sentence  together,  we  must  conclude  that  the  whole  of  the  words  formed 
^  foundation  of  the  sentence.  It  is  contended  that  the  word  <«seYeral" 
denotes  a  part  only  of  the  words  charged  ;  but  the  words  in  the  earlier  por- 
tion of  the  sentence  are,  «<  I  have  found"  « that  the  proctor  for  the  said  The 
Rer.  T.  B.  Gwyn  hath  fully  and  suflkiently  proved  his  intention  deduced  in 
a  certain  Ubel  and  other  pleadings  given  in,  exhibited,"  &c.  «  Intention," 
there,  does  not  mean,  in  the  ordinary  sense,  <«  animus  ;'^(a)  the  sense 
*8611  ^'  ^'^^  ^^  whole  ground  of  charge  has  been  made  out ;  that  is, 
that  the  whole  of  the  words  have  been  proved.  If  so,  the  Ecclesi- 
astical Court  has  given  judgment  on  one  part  of  the  case  over  vdiich  it  had 
no  jurisdiction. 

WiGHTMAN,  J.  It  is  clear  that  die  ecclesiastical  courts  in  general  have 
not  concurrent  jurisdiction  with  the  civil ;  though  it  is  an  excepted  case  from 
flie  rule,  where  the  words  libelled  relate  to  a  q)iritual  matter  and  person. 
Mr.  BovSU  does  not  dispute  that  the  words  here  raise  some  imputation  for 
which  an  action  at  law  would  lie :  but  he  argues  that  the  charge  of  defa- 
mation may  be  limited  to  matter  which  is  of  spiritual  cognisance  exclusirelj 
by  die  innuendo ;  «  meaning  by  such  words,  aawng  other  things,  that  oq 
the  said  occasion  the  said  Rev.  T.  B.  Gwyn  was  not  sober,  and  that  he 
wanted  to  violate  the  person  of  her  the  said  Mary  Evans,  or  th&t  be  other- 
wise conducted  or  wanted  to  conduct  himself  indecently  and  incontinently 
lowaids  her.**  But,  supposing  that  an  innuendo  could  have  the  effect  coo* 
tended  for,  the  language  relied  upon  purports  only  to  give  a  part  of  the 
meaning.  Again,  it  is  suggested  that  die  sentence  convicts  Mary  Gwyn 
only  of  speaidng  «  several,"  not  «the  several,"  defiimatory  words  men- 
tioned in  the  libel,  and  therefore  it  any  be  taken  that  die  judgment  proceeds 
«n  some  of  the  words  only,  and  those  of  ecdesiastioal  cognisance.  But  I 
Aink,  taking  die  expressioM  in  the  ^idinaiy  sense,  it  most  be  understood 
that  all  Ae  words  mentioned  in  the  libd  were  proved.  And,  if  the  sentence 
proceeded  upon  all,  and  some  weie  of  temponl  cognisance,  a  prohibition 
«gg2^  oag^  fo  go,  ^aocoiding  lo  the  andioiities  cited  in  aigument,  and 
^    an  sBMHiyBioiis  case  in  3  Mod.  74,  which  was  not  referred  to. 

Judgment  for  plaintiff. 


(M)  Bmm  ffcmwiiin  taA  pbee  m  to  ttfaimS  SwtpylhB  aiauuwK,  JS.  V.WSSmmr^^ 
•«LlbatitBMUil«inlaBlMiiiemlitiib''tlMooiiipldi^    m  in  tba  Room  kw. 
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The  QUEEN  v.  The  Mayor,  Aldermen  and  Burgesses  of  GLOUCESTER. 

finder  stat  5  &  6  W.  4,  c  76,  a.  92,  the  fees  of  a  clerk  to  jiutices  of  t  borough,  for  busmesi 
done  in  respect  of  persons  apprehended  by  the  police  and  brought  before  the  jtuticea,  or  m 
reapect  of  informationa  and  other  proeeedinga  taken  by  and  at  the  instance  of  the  police,  must 
be  paid  out  of  the  borough  fund  (if  they  cannot  be  obtained  from  the  individuals  who  ought 
to  pay  them^  as  expenses  *«  necessarily  incurred  in  carrying  into  effect  the  prorisions'*  of  that 
act.    And  the  court,  in  such  case,  will  grant  a  mandanMu  toenforae  payment 

On*  motion  for  such  mandamus,  it  being  suggested  that  a  retrospective  rate  might  be  necessary, 
the  court  nevertheless  made  the  rule  absolute,  leaving  the  defendants  to  allege  that  fact,  if  it 
existed,  and  discuas  its  effect,  on  a  return. 

A  Rule  was  obtained  in  last  Michaelmas  term,  calling  upon  the  Mayor, 
Aldermen,  and  burgesses  of  Gloucester  to  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  pay  to  Samuel  Commeline,  out  of 
the  borough  fund,  the  sums  of  44/.  8s.  and  83/.  185.  6(/.,  mentioned  in  his 
affidavit  on  which  the  rule  was  obtained,  and  due  to  him  in  respect  of  expenses 
incurred  in  carrying  into  effect  the  provisions  of  stat.  5  &  6  W.  4,  c.  76. 
The  following,  among  other  facts,  appeared  on  affidavit  in  support  of  the 
rule. 

The  city  of  Gloucester  is  a  borough  named  in  sched.  (A.)  of  stat  5  &6  W. 
4,  c.  76,  and  has  a  commission  of  the  peace,  and,  by  grant  from  King 
William  IV.,  a  separate  court  of  quarter  sessions.  Mr.  Commeline  was  ap- 
pointed clerk  to  the  justices  of  the  borough  in  April,  1836.  In  January, 
1839,  a  table  of  the  fees  to  be  taken  by  such  clerk  was  made  by  the  town 
council ;  and  this  was  confirmed  and  allowed  by  the  Home  Secretary,  stat. 
5  &  6  W»  4,  c.  76,  s.  124.  The  council,  in  pursuance  of  *the  act,  r«Qgo 
established  a  watch  committee ;  and  the  committee  appointed  con-  '- 
stables  or  policemen,  and  instructed  them  to  bring  before  the  justices  of  the 
borough  all  offenders  whom  such  constables,  &c.  might,  in  the  discharge  of 
their  duty,  apprehend.  Mr.  Commeline,  in  his  affidavit,  stated  <<  that,  in 
consequence  of  charges  made,  and  informations  laid,  by  the  constables  or 
police,  and  other  the  public  municipal  business  of  the  said  borough  done 
and  transacted  by  this  deponent  in  his  capacity  of  clerk  to  the  justices  of 
the  said  borough,  as  aforesaid,  during"  the  years  1840-1841,  and  1841- 
1842,  <<  certain  fees  have,  according  to  the  aforesaid  table,  become  due  to 
this  deponent  as  clerk  to  the  justices  of  the  said  borough  as  aforesaid  ;"  of 
which  fees,  comprised  in  two  bills,  he  added  particulars,  and  claimed  (after 
giving  credit  for  fines  or  penalties  received  by  him,  and  a  payment  of  54/. 
15^.  made  him  by  the  council  on  account  of  his  first  bill)  the  two  sums 
mentioned  in  the  rule.  And  he  deposed :  <<  That  he,  this  deponent,  has, 
in  his  said  bills,  charged  the  town  council  with  those  fees  only  which  have 
been  incurred  and  become  payable  by  and  for  business  done  at  the  instance 
f)f  the  police  of  the  said  borough,  with  regard  to  persons  apprehended  by 
the  said  police,  and  brought  before  the  said  justices,  or  with  regard  to  infor- 
mations and  other  summary  proceedings  taken  by  and  at  the  instance  of  the 
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said  police,  and  of  which  fees  he  could  not  otherwise  obtain  payment,  either 
because  they  became  payable  upon  convictions  and  other  proceedings  under 
acts  of  parliament  which  do  not  impose  the  payment  of  the  expense  attend* 
mg  the  conviction  or  proceedings  upon  the  person  convicted  or  proceeded 
mocA-i     against,  or  upon  any  person  specifically,  or  because  *they  became 

payable  upon  convictions  of,  or  other  proceedings  against,  persons 
who  were  wholly  unable  to  pay  any  part  of  the  expenses  attending  such 
convictions  and  proceedings.  That  in  both  cases  the  paper  and  forms 
necessary  to  such  proceedings,  have  been  supplied  by  this  deponent,  and  the 
expense  of  purchasing  them  defrayed  by  him.  And  this  deponent  has  no 
means  of  obtaining  payment  of  any  of  his  said  fees,  or  of  obtaining  reim* 
bursement  of  the  expenses  he  has  incurred  by  reason  of  the  said  convictions 
or  proceedings,  or  any  compensation  for  his  labour  in  reference  thereto,  un- 
less such  payment,  reimbursement  and  compensation  can  be  obtained  by 
him  out  of  the  borough  fund  of  the  said  borough,  which  this  deponent 
believes  is  amply  sufficient  for  that  purpose.  And  this  deponent  says  that 
the  several  persons  so  convicted  and  proceeded  against,  and  with  reference 
to  whom  charges  are  made  in  the  said  bill,  were  persons  necessarily  and 
unavoidably  brought  by  the  constables  before  the  magistrates  in  the  execu- 
tion of  their  duty,  and  that  their  cases  were  thereupon  necessarily  disposed 
of  by  the  magistrates,  and  could  not  have  been  so  without  the  performance 
of  the  labour,  and  incurring  of  the  expense,  by  this  deponent,  in  re- 
spect of  which  the  several  fees  in  that  behalf  charged  in  the  aforesaid 
bills  are  claimed  by  this  deponent."  He  further  stated  that,  for  a  con- 
siderable time  after  his  appointment,  fees  of  the  kind  now  in  question 
were  duly  paid  him  by  the  town  council  out  of  the  borough  fund,  such 
payment  (where  not  secured  by  the  summary  decision  of  the  magistrates) 
being  sanctioned  by  a  resolution  of  council  passed  in  December,  1837 ; 
but  that,  on  his  demanding  payment  of  the  present  bills,  a  discussion  arose, 
*8651     ^^^  proceedings  were  had,  in  the  *town  council  and  otherwise,  all 

which  were  detailed  in  the  affidavit,  and  which  ended  in  a  virtual  re- 
fusal by  the  corporation  to  pay  the  sums  now  claimed.  Payment  of  them 
was  likewise  demanded  of  the  watch  committee,  and  refused.  Mr.  Com- 
meline  stated  « that  the  principal  part  of  his  duties  as  clerk  to  the  justices 
as  aforesaid  arises  out  of  informations  laid  and  charges  made  by  the  police 
of  the  said  borough,  and  warrants,  commitments  and  convictions  granted 
and  made  thereon,  and  from  other  the  business  transacted  by  the  said  de- 
ponent for  the  benefit  of  the  said  borough.  And  that  this  deponent  incurs 
considerable  outlay  in  transacting  the  public  business  of  the  said  borough, 
by  reason  that  be  is  obliged  to  furnish,  at  his  own  expense,  stationery  and 
all  forms  and  documents  necessary  in  transacting  such  business.  And 
<<  that,  with  very  few  exceptions,  all  the  persons  against  whom  informations 
are  laid  or  charges  are  made  by  the  police  are  wholly  unable  to  pay  the 
fees  which  this  deponent  claims,  in  respect  of  the  several  matters  giving 
occasion  for  them." 
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Seyeral  justices  of  the  borou^  made  affidavit  that  they  consented  to 
and  approved  of  the  present  application;  that  the  duties  of  the  clerk 
vrere  onerous,  &c.;  and  «<  that  the  public  business  before  the  justices  of 
the  said  borou^  could  not  be  transacted  but  by  the  aid  of  a  clerk  to 
the  said  justices  :*'  and,  further,  <<that  they  consider  it,  and  have  always 
consideied  it,  part  of  their  duty  as  justices  to  dispose  of  and  adjudicate 
upon  the  cases  of  persons  brought  before  them  by  the  police,  and  to 
receive  such  informations,  and  grant  such  warrants,  as  they  are  by  law 
required  to  receive  and  grant,  without  delaying  their  proceedings  in  such 
matters  by  •reason  of  the  non-payment  of  fees  to  which  their  clerk  r«o^ 
may  be  entitled  thereon."  They  added,  <<  that  they,  as  individuals, 
have  not  held  out  to  the  said  S.  Commeline  any  expectation  that  they  would 
defray  his  said  fees,  or  any  part  of  them,  nor  do  they  believe  the  law  imposes 
on  them  any  liability  so  to  do,  nor  would  they  consent  to  hold  the  office  of 
justices  (which  they  perfonn  gratuitously)  upon  the  condition  of  undertaking 
any  such  liability."  The  superintendent  of  the  police  of  the  borough  de- 
posed <<  that  it  would  be  impossible  for  the  police  to  perform  their  instruo* 
tions,  or  preserve  peace  and  order  in  the  said  borough,  if  the  said  justices 
and  their  clerk  were  to  refuse  to  decide  upon  the  cases  of  persons  appre- 
hended and  brought  before  them  by  the  police  without  payment  of  the  fees 
payable  to  their  clerk  in  that  behalf,  or  were  to  refuse  to  reduce  informations 
into  writing,  or  grant  warrants  and  proceed  to  hearing  and  adjudication 
therein,  without  previous  payment  of  the  fees  payable  to  their  clerk  in  that 
behalf,  inasmuch  as  the  police  themselves  have  no  funds  for  the  purpose  of 
discharging  such  fees,  and  the  persons  proceeded  against  are  generally 
wholly  unable  to  discharge  the  same,  supposing  they  are  liable  so  to  do." 
He  stated  also  that,  to  the  best  of  his  knowledge  and  belief,  all  the  items  in 
the  two  bills  were  for  business  actually  done  by  Mr.  Commeline  as  clerk 
to  the  justices  on  the  information  of  the  police,  and  for  other  public  muni- 
cipal business  of  the  borough  ;  and  that  the  charges  were  according  to  the 
table  of  fees  allowed  by  the  Secretary  of  State ;  that  the  two  bills  contained 
items  which  appeared  to  have  been  incurred  in  consequence  of  proceedings 
against  persons  brought  by  the  police  before  the  magistrates  in  custody  for 
ofiences  summarily  punishable,  *and  whose  cases  were  thereupon  r^og^ 
heard  and  disposed  of;  and  also  items  appearing  to  have  been  in- 
curred in  consequence  of  information  laid  by  the  police  before  the  justices 
for  ofiences  so  punishable,  and  of  the  necessary  proceedings  thereon :  and 
that,  to  the  best  of  the  deponent's  judgment  and  belief,  the  duties  of  the 
police  could  not  be  eflfectually  performed,  or  the  peace  of  the  borough  pre- 
served, without  transacting  such  business. 

Several  members  of  the  town  council  and  watch  committee  made  affidavit 
in  answer,  setting  out  proceedings  of  the  council,  and  of  a  committee  ap- 
pointed by  them  to  consider  the  fees  and  charges  of  the  clerk  to  the  justices, 
and  on  whose  recommendation  the  council  rescinded  the  resolution  of  De- 
cember, 1837,  made  the  payment  of  54/.  15s.  above  stated,  and  refused  to 
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pBj  the  other  chargesi  the  committee  expressing  an  opinion,  as  to  the  lees 
voder  their  consideration,  that  paymest  of  them  bj  the  town  council  was 
not  warranted  by  stat.  5  &  6  W.  4,  c.  76.  The  afiidavit  also  stated  that 
^ome  of  the  charges  were,  on  investigation,  considered  unreasonable. 

Chilton  and  Francilhn  now  showed  cause.  Unless  the  fees  are  payable 
under  stat.  5  &  6  W.  4,  c.  76,  s.  92,  there  is  no  enactment  by  which  they 
Can  be  charged  on  the  borough  fund.  They  are  not  payable  under  sect.  82. 
[Patteson,  J.  It  appears  from  Btgina  v.  The  Churchwardens  of  ChdmS' 
ford^  ante,  p.  66,  that  they  would  not  come  within  that  clause  as  «  extraor- 
dioary  expenses."]  Nor  can  they  be  insisted  upon  here  as  <«  other  charges 
*8681  ^^^^  expenses"  mentioned  in  the  latter  part  of  the  same  clause  \  for, 
if  they  were  within  that  description,  payment  of  them  has  not  been 
ordered  in  the  manner  there  pointed  out.  Sect.  124  regulates  the  fees  <<  to 
be  taken  by  the  clerk  to  the  justices,"  but  does  not  say  by  whom  or  to  whom 
they  shall  be  paid.  The  result  may  be  a  hardship ;  but  it  only  places  the 
derk  to  borough  justices  in  the  same  situation  as  a  clerk  to  justices  of  a 
county.  Sect.  92  makes  the  borough  fund  applicable  to  <<  expenses  of  the 
prosecution,  maintenance,  and  punishment  of  offenders ;"  but  those  words 
do  not  include  proceedings  for  summary  conviction.  Nor  are  the  expenses 
in  question  «  necessarily  incurred  in  cariying  into  efiect  the  provisions  of" 
stat.  5  &.  6  W.  4,  c.  76 ;  for  the  act  nowhere  makes  it  necessary,  in  the 
case  of  a  party  apprehended  by  the  police  and  summarily  convicted  or  dis- 
charged, that,  if  the  fees  due  to  the  justices'  clerk  are  not  paid  by  the  pro* 
secutor  or  defendant,  they  should  be  paid  by  some  other  hand.  The  pay- 
ment is,  in  fact,  provided  for  by  stat.  18  G.  3,  c.  19,  ss.  1,  2;  and,  if  the 
legislature,  when  passing  stat.  5  &  6  W.  4,  c.  76,  had  intended  that  in 
future  it  should  be  made  out  of  the  borough  fund,  and  not  by  one  or  other 
of  the  parties,  as  the  justices  in  their  discretion  might  order,  that  intention 
would  have  been  expressed.  Begina  v.  7%e  Council  of  lich/kldy  4  Q. 
B.  893,  applies  in  principle  to  this  point.  There  the  protection  of  the 
borough  officer  by  a  prosecution  was  as  much  a  public  object  of  the  cor- 
poration as  those  for  which  the  fees  are  claimed  here ;  but  the  court  said 
that  payment  of  expenses  ought  to  have  been  sanctioned  beforehand  by  a 
*A691  *^^^®  ^^  ^^  council,  and  that  in  default  of  such  vote  they  could  not 
be  charged  upon  the  bbrough  fund  as  necessarily  incurred.  A 
diflerent  practice  would  lead  to  retrospective  rates,  which,. under  stat.  6  & 
6  W.  4,  c.  76,  cannot  be  imposed ;  Woods  v.  Reed^  2  M.  &  W.  777. 

/.  W.  SmUh,  contra.  R^na  v.  The  Council  of  JJchJield,  2  Q.  B.  893, 
the  expense  (costs  of  prosecuting  at  the  assizes  for  an  assault  on  the  mayor 
in  the  execution  of  his  duty)  was  not  <<  incurred  in  carrying  into  effect  the 
provisions  of"  stat.  5  &  6  W.  4,  c.  76.  Nor  was  the  expense  of  such  a 
prosecution  <<  necessarily  incurred."  So  it  has  been  held  that  money  iur- 
nished  to  a  woman  for  the  purposes  of  prosecuting  her  husband  for  an  assault 
on  her  could  not  be  recovered  as  an  advance  made  to  procure  her  necessaries, 
"Grindell  v.  Godmond,  5  A.  &  £.  755  ]  though  an  attorney  employed  by  her 
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to  «diibit  articles  of  the  peace  against  the  husband  might  sue  him  for  flit 
costs:  TUrner  y.  Rot^ceSj  10  A.  &  EL  47.  It  does  not  appear  that,  if  this 
mandamus  were  granted,  a  retrospectiye  rate  would  be  necessary ;  if  the 
p^ment  could  not  be  made  without,  that  might  be  matter  for  a  return.  The 
foes  here  claimed  are  within  the  terms  of  stat.  5  &  6  W.  4,  c.  76,  s.  92, 
<•  payment  of  the  constables,  and  of  all  other  expenses  not  herein  otherwise 
provided  for  which  shall  be  necessarily  incurred  in  carrying  into  effect  the 
provisions  of  this  act."  The  question  turns  entirely  on  these  words.  By 
sects.  76  and  77  the  watch  committee  is  empowered  to  appoint  constables, 
who  are  to  obey  the  lawful  commands  of  the  justices,  and  be  subject  to  die 
regulations  of  the  committee ;  and  sect.  78  empowers  *^<  any  con* 
stable  during  the  time  of  his  being  on  duty  to  apprehend  all  idle  or 
disorderly  persons  whom  he  shall  find  disturbing  the  public  peace,  or  whom 
he  shall  have  just  cause  to  suspect  of  intention  to  commit  a  felony,  and  to 
deliver  any  person  so  apprehended  into  the  custody  of  the  constable  appoint* 
ed  under  this  act,  who  shall  be  in  attendance  at  the  nearest  watchhouse,  in 
order  that,  such  person  may  be  secured  until  he  can  be  brought  before  a 
justice  of  the  peace  to  be  dealt  with  according  to  law,  or  inay  give  bail  for 
bis  appearance  before  a  justice  of  the  peace,  if  the  constable  shall  think  fit  to 
take  bail."  What  is  so  done  by  the  constables  is  clearly  «  carrying  into 
effect  the  provisions"  of  the  act :  the  cases  so  brought  before  the  justices 
must  be  disposed  of;  and  for  that  purpose  the  clerk  must  discharge  his 
duties :  his  fees,  therefore,  are  necessar}'  expenses  of  putting  the  act  in  exe- 
cution. Under  sect.  124,  the  table  of  fees  is  made  and  settled,  and  to  be 
revised  from  time  to  time,  by  the  council.  Why  should  they  have  this 
power,  if  the  payment  were  never  chai^eable  upon  the  borough  fund'? 

Lord  Denman,  C.  J.  I  am  of  opmion  that  these  expenses  ought  to  be 
considered  as  coming  within  the  statute ;  and  that  the  words  «  necessarily 
incurred"  authorize  payment  to  the  officer  out  of  the  borough  fund  where 
parties  themselves  are  unable  to  pay.  The  provisions  of  sect.  78  show  that 
this  must  be  so.  As  to  the  objection  that  a  retrospective  rate  must  be  made, 
I  do  not  see  any  certainty  that  that  will  be  the  case ;  and,  if  there  should  be 
a  necessity  for  it,  or,  from  any  other  circumstances,  good  cause  should  exist 
finr  not  obeying  the  mandamus,  that  may  be  stated  in  a  return. 

^Patteson,  J.  It  appeared  to  me  thai  the  only  difficulty  in  this  r«oryf 
ease  was,  to  decide  whether  or  not  the  expenses  were  <<  necessarily  ^ 
incurred,"  within  sect.  92.  The  words  <<  prosecution,  maintenance,  and 
punishment  of  offenders"  seem  applicable  to  cases  prosecuted  at  the  <<8epar 
rate  court  of  sessions"  for  the  borough  mentioned  just  before ;  and,  in  the 
Bail  court,  where  the  present  rule  came  before  me,  I  thought  it  difficult  to 
say  whether  the  words  « expenses"  <<  necessarily  incurred"  were  in  like 
manner  confined  and  therefore  applicable  only  where  a  separate  court  of 
senions  had  bevn  granted.  But  it  would  have  been  strange  if  there  had 
been  such  a  restriction ;  and  I  think  the  provision  is  not  so  confined,  and 
that  the  <<  payment  of  the  constables,  and  of  all  other  expenses"  «  necessarily 
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incurred,"  &c.,  cannot,  when  we  look  to  the  words  immediately  preceding, 
be  referred  only  to  constables  and  expenses  in  those  boroughs  which  have  a 
separate  court  of  sessions.  Here,  it  is  true,  the  borough  has  a  grant  of 
quarter  sessions ;  but  I  wished  to  try  the  effect  of  the  clause  by  considering 
what  difficulty  it  might  raise  where  there  was  no  such  grant.  Then,  as  to 
the  necessity  of  these  expenses,  I  think  that  the  expense  of  bringing  offenders 
before  the  magistrates  in  the  manner  pointed  out  by  the  act  is  an  expense 
necessarily  incurred  in  carrying  it  into  effect ;  and  therefore  that  the  rule 
ought  to  be  absolute. 

Williams  and  Wightman,  Js.,  concurred. 

Rule  absolute. 
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FIELDS. 

Relief  given  by  pariah  ofiioera  in  a  place  oat  of  their  parish,  bat  where  they,  by  contract, 
have  their  paupers  maintained,  is  the  same  in  legal  effect,  as  to  settlement,  as  relief  within 
the  parish,  and  is  therefore  not  primd  fiuue  evidence  tliat  the  pauper  is  settled  in  the  relieving 
parish. 

Although  it  do  not  appear  that  such  place  was  parish  property,  or  established  according  to  any 
statute  for  building  or  providing  parish  houses. 

On  an  appeal  against  an  order  of  two  justices  remonng  William  Con- 
queror, and  his  wife  and  children,  from  the  parish  of  Ashton  under  Lyne  in 
the  county  of  Lancaster  to  the  parish  of  St.  Giles  in  the  Fields  in  the  county 
of  Middlesex,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of 
this  court  upon  the  following  case. 

In  the  year  1823,  the  said  William  Conqueror,  being  a  pauper  in  the 
parish  of  St.  Giles  in  the  Fields  in  the  county  of  Middlesex,  the  appellant 
parish,  was  sent  to  Cresbrook,  in  Derbyshire,  at  the  expense  of  the  said 
parish,  and  remained  at  Cresbrook  until  the  month  of  July,  1829;  when, 
behig  out  of  work  and  in  a  state  of  destitution,  he  went  direct  from  Cres- 
brook aforesaid  to  the  parish  of  St.  Giles  aforesaid,  for  the  purpose  of  ob- 
taining relief.  On  his  arrival  in  St.  Giles's,  he  applied  to  the  parish  officers 
for  relief,  stating  that  he  had  just  come  out  of  Derbyshire ;  and  he  received 
from  them  a  pair  of  shoes,  and  was  desired  by  them  to  go.  back  into  the 
country  to  get  something  to  do.  He  applied  again  for  relief,  on  the  Monday 
following,  from  the  parish  officers  of  St.  Giles's,  at  their  board,  and  received 
a  shilling,  after  an  inquiry  made  at  the  board  whether  he  belonged  to  their 
parish.  He  received  a  shilling  from  them  more  than  once  during  the  space 
of  several  weeks.  In  the  ensuing  winter,  the  said  W.  C.  being  again 
^8731  c^^^g^^'^l^  ^o  ^^^  said  parish  of  St.  Giles  whikt  living  *there,  he 
was  taken  into  the  workhouse  of  the  said  parish,  which  is  situate 
within  the  limits  thereof,  and  remained  there  for  some  months,  until  he  was 
sent  irom  thence  with  other  paupers  to  Islington,  out  of  the  limits  of  the 
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parish  of  St.  Giles,  to  the  establishment  of  one  Perry,  a  contractor  for  main 
tenance  of  paupers  on  behalf  of  that  and  other  parishes,  where  he  was 
maintained  for  some  time  at  the  expense  of  the  said  parish  of  St.  Giles. 
Shor  \y  after  tearing  that  estabfisbmeot,  the  said  W.  C.  becoming  again 
chargeable  to  the  appellant  parish  whilst  lining  therein,  was  admitted  by 
order  of  the  parish  officers  of  the  said  parish  of  St.  Giles  irtto  the  Sjarrey 
Asylum,  which  is  a  similar  establishment,  and  locally  situate  out  of  the 
limits  of  the  said  parish  of  St.  Giles. 

Upon  these  facts  it  was  contended,  on  behalf  of  the  appellants,  that  Per- 
ry's esrablishment  at  Islington,  and  the  Surrey  Asylum,  though  locally 
situate  in  another  parish,  were  nevertheless  to  be  considered,  quoad  all  mat* 
ters  relating  to  the  settlement  of  each  pauper  inmate,  as  integral  parts  of 
the  parish  by  which  the  maintenance  was  defrayed ;  and,  as  the  relief  given 
to  the  said  pauper,  prior  to  his  admission  into  Perry's  establishment  at 
Islington,  was  given  to  him  whilst  resident  in  the  appellant  parish,  that  there 
was  no  evidence  of  any  such  relief,  given  by  the  appellant  parish  to  the 
said  pauper  whilst  residing  in  another  parish,  as  constituted  an  admission 
of  his  being  settled  in  the  appellant  parish.  But  the  court  of  Quarter  Ses- 
sions were  of  opinion  that,  on  the  whole,  there  was  such  evidence  upon  the 
facts  as  above  stated.  And  the  question  for  the  opmion  of  this  court  was, 
whether  there  was  evidence  of  such  relief  as  amounted  to  an  acknowledg- 
ment of  a  •settlement  by  relief.  If  the  court  should  be  of  opinion  rmgjA 
that  there  was,  then  the  order  to  be  confirmed ;  if  otherwise,  then 
the  order  to  be  quashed. 

Toumsendj  in  support  of  the  order  of  sessions.  There  was  sufficient 
evidence  of  a  setdement  acknowledged  by  relief  to  the  pauper  while  he 
was  out  of  the  relieving  parish.  Rex  v.  St.  Peter  and  St.  Paul  in  Bathy 
Cald.  213,  S.  C.  1  Bott.  432,  pi.  483,  6th  ed.,  may  be  cited  for  the  appel- 
lants. There  the  inhabitants  of  two  parishes  had  purchased  ground,  and 
built  a  workhouse,  in  a  third  parish,  and  it  was  held  that  paupers  of  the 
two  parishes,  sent  into  that  house  by  them,  were  not  removable  by  the 
inhabitants  of  the  third  parish.  Lord  Mansfield  said :  <<  when  once  the 
joint  purchase  is  made,  wherever  it  be,  it  becomes  a  part  of  the  local  sys- 
tem of  each  contracting  parish :"  and  Buller,  J.,  intimated  an  opinion, 
but  with  doubt,  that  the  workhouse,  <<  so  occupied  and  become  in  this 
manner  the  perpetual  property  of  the  united  parishes,"  is  «  rather  to  be 
considered  as  part  of  tiiose  parishes  to  which  it  so  belongs,  than  of  the 
parish  in  which  it  is  locally  situated."  But  there  the  paupers  sent  into  the 
third  parish  brought  with  them  certificates  of  settlement  from  the  other 
parishes :  here  no  such  acknowledgment  was  given ;  which  fact  alone  dis- 
tinguishes the  two  cases.  And,  in  the  former  case,  the  parish  sending  out 
the  paupers  had  acquired  a  property,  according  to  statutory  provision,  in 
the  place  where  the  maintenance  was  had ;  here  nothing  appears  but  a  con- 
tract between  the  parish  officers  and  the  keepers  of  certain  establishments : 
it  is  not  shown  that  the  places  in  question  were  houses  built  or  provided 
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•8751  ^^^^^°E[  ^^  ^^^  ^^^'^  '^y  ^luch  parish  ^houses  are  r^;ulated ;  ai 
Stat.  22  G.  3,  c.  83.  The  place,  therefore,  must  be  considered 
.Amply  according  to  its  geographical  position.  [Patteson,  J.  That  alone 
is  not  conclasive.  Suppose  a  man  passing  through  the  parish  broke  his 
leg,  and  the  officers  sent  him  to  an  institution  out  of  the  parish  for  cure.} 
Ther^is  at  leaift  some  evidence  in  this  case  to  support  the  order.  The 
pauper  is  relieved  for  months  by  St.  Gileses,  while  he  is  b  other  parishes ; 
and  it  is  not  said  that  the  officers  of  St.  Gileses  were  unable  to  ascertain  his 
settlement.  This  may  fairly  be  considered  an  acknowledgment  [Lord 
Devican,  C.  J.  An  acknowledgment  to  whom?  Suppose  a  pauper  is 
taken  suddenly  ill  m  a  parish,  and  it  requires  months  to  cure  him ;  does 
that  make  the  case  the  stronger  against  the  parish  relieving  him  ?]  If  the 
case  here  be  slight,  yet,  if  the  sessions  have  formed  their  judgment  upon 
any  evidence,  this  court  will  not  reverse  their  decision.  Rex  v.  Edwinstawe^ 
8  B.  &  C.  671 ;  Bez  v.  Drawbridgey  7  B.  &  C.  252;  Rex  v.  Yanoelly  9  B. 
&.  C.  894  ;  and  the  language  of  Lord  Ellenbo&ough,  in  Rex  v.  Chatham^ 
8  East,  498,  show  that,  on  the  eflect  of  relief,  the  /sessions  may,  upon  any 
amount  of  evidence,  form  their  own  conclusion,  and  this  court  will  not 
disturb  it.  Stat.  22  G.  3,  c.  83,  s.  39,  (which  applies  only  to  poor-houses 
established  under  the  authority  of  that  act,)  proves  the  understanding  of 
the  legislature  that,  but  for  such  an  enactment,  paupers  maintained  in  places 
out  of  the  maintaining  parish  would  become  settled  in  such  places. 

JIf.  Chambers^  contra,  was  stopped  by  the  court. 

Lord  Denman,  C.  J.  The  sessions  here  ask  our  opinion  whether  there 
*8761  ^  cadence  of  such  relief  as  ^amounts  to  an  acknowledgment  of  a 
settlement  by  relief;  and  I  am  of  opinion  that  there  is  not.  It  was 
decided  by  this  court,  in  Bex  v.  Chatham^  8  East,  498,  and  Rex  v.  Coleor^ 
fan^  1  B.  &  Ad.  25,  that  relief  to  a  pauper  resident  within  the  parish,  though 
it  be  given  repeatedly  and  during  a  long  period  of  time,  is  no  evidence  of 
settlement.  It  had  before  been  held,  in  Rex  v.  ChadderUmj  2  East,  27,  that 
the  bare  fact  of  relief  so  given  is  not  even  prima  facie  evidence  of  a  settle- 
aoent,  since  the  pauper  mig^t  have  been  casual  poor,  and,  in  that  case,  the 
parish  officers  were  bound  to  relieve  him,  whether  settled  or  not.  The 
reason  given  in  Rex  v.  Chatham  is  important.  Overseers  are  bound  to 
telieve  persons  in  the  situation  oi  casual  poor,  and  ought  not  to  be  deterred 
from  doing  so  by  the  fear  ot  estaUishing  a  settlement ;  since,  if  they  were, 
paupers  might  die  for  want  of  relief.  He  present  case  is  exactly  like  that 
of  relief  given  within  the  parish.  The  pauper  is  found  in  the  parish,  and 
is  carried  to  a  parish  house ;  and,  the  house  being  such,  it  is  no  matter 
whether  the  statutes  for  establishing  such  houses  had  been  complied  with  or 
not. 

Pattesoe7,  J.  I  forgot,  when  this  case  began,  that  I  was  one  of  the 
appellants. 

Williams,  J.  Mr.  Toumsend  argues  that  the  sessions  here  have  decided 
upon  the  evidence ;  but  the  question  they  submit  is,  whether  there  be  any 
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^ridenoe  to  warrant  this  decision.  From  the  time  of  Bex  v.  dhadderi&n^ 
damn  to  &e  present  day,  the  nile  has  been^  that  relief  given  by  a  parish  to 
a  pauper  resident  *in  it  is  bo  evidence  of  a  settlement.  The  arg[u-  ft^j^ 
Hient  is,  that  such  relief  may  in  time  grow  up  into  proof  of  a  set- 
dement  ;  but  that  would  raise  a  very  perplexing  question,  ivhat  number  of 
payments  would  be  sufficient?  Would  three,  five,  or  ten?  In  this  case,  if 
ten  payments  had  been  made  to  the  pauper  within  the  pari^,  they  would 
sot  have  proved  a  settkmeBt ;  and  what  difference  does  it  make  that  the 
parish  transfer  him  to  a  house  out  of  the  parish,  and  relieve  him  there  ? 

WiGHTHAN,  J.  The  officers  b  diis  case  originally  relieved  the  pauper 
in  the  parish,  and  then  removed  him  to  a  place  of  their  own  in  another 
jparish,  and  relieved  him  there.  It  was  the  same  as  if  all  the  relief  had 
been  given  in  St.  Giles's ;  and  then  tiie  cases  as  to  the  effect  of  relief  given 
the  relieving  parish  are  decisive. 

Order  of  sessions  quashed. 
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tices  of  STAFFORDSHIRE. 

The  auUiority  of  justices  in  petty  sesnons  to  audit  the  ftooountB  of  ovcrsocis,  pnder  stat  50  G. 

3,  c  49,  s.  1,  is  not  taken  away,  as  to  any  poition  of  such  aocoants,  by  stat  4  A  6  W.  4,  c  76, 

s.  47 ;  and  the  justices  may  allow  items  which  ha^e  been  disallowed  by  the  auditor  under  the 

latter  statute  at  his  quarterly  audit^a) 
On  motion  for  a  mandamos  to  justices,  the  eourt,  if  ihej  doubt  whether  the  writ  should  or 

should  not  be  granted,  will  not  dinet  it  to  issue  merely  in  order  that  the  justices  may  make  a 

loturo,  and  be  protected  by  stat  6  &  7  Vict  e.  67,  s.  8,  if  a  peremptory  mandamus  should 

issue  and  be  obeyed. 
Aad,  where  a  mandamus  is  diredsd  to  justices,  diey  ought  not  to  make  a  return  instead  of 

obeyiAg  the  writ,  merely  to  gain  the  protection  of  the  statute. 

A  RULE  nisi  was  obtained  in  last  Michaelmas  term,  for  a  mandamus  com- 
manding the  above-mentioned  justices  to  make  an  order  for  the  payment  of 
1031.  65.  5(f.  by  the  late  to  the  present  overseers  of  Westbromwich,  Staf- 
fordshire, and,  if  necessary^  to  issue  a  distress  warrant,  under  the  following 
circumstances. 

Charles  Stokes  and  tbree  others  were  the  overseers  of  the  parish  of  West- 
hromwich  from  Ladyday,  1842,  to  Ladyday,  1843.  The  parish  forms  part 
of  The  Westbromwich  IJnkm ;  and  Thomas  Stonor  Simkiss  was  the  auditor 
of  that  union,  under  stat  4& 6  W.  4,  c. 76,  and  under  the  rules  and  regu- 
lations of  the  Poor  Law  Cknnmissioiiers.  The  overseers  submitted  their 
accounts  to  him  quarterly,  pursuant  to  the  statute  and  to  the  orders  of  the 
^oaunissioners.  In  the  account  subautted,  January  30th,  1843,  the  auditor 
disallowed  two  items,  amounting  togedier  to  82/.  II5.  Ad.j  and  inserted  his 
disallowance  in  the  account.  On  Apiil  XaL,  1843,  the  overseers'  year  of 
<fice  having  expired,  new  6iie8  we  appinirted ;  and  Stokes  subnatted  the 
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accounts  of  the  outgoing  overseers  to  two  justices  of  the  county,  including 
the  items  disallowed  in  January  by  the  union  auditor ;  which  items  they 
'nserted  as  of  a  date  subsequent  to  January.  The  justices  passed  the  ac- 
"8791  ^^^^^y  allowing  the  items,  though  ^objected  to  by  the  auditor,  who 
attended  the  petty  session.  On  the  justices'  audit,  48/.  3^.  lOd, 
appeared  due  from  the  late  overseers.  On  April  24th,  Cooksey,  another 
of  the  outgoing  overseers,  submitted  their  last  quarter's  account  to  Simkiss; 
and  he,  by  a  memorandum  on  the  accounts,  declared  that  he  disallowed  the 
items  formerly  rejected,  and  others,  and  that  the  balance  due  from  the  late 
overseers  was  151/.  lOs.  3d.  They  paid  over  48/.  3^.  10(/.,  according  to 
the  allowance  of  the  two  justices,  but  refused  to  pay  the  residue. 

An  inhabitant  of  the  parish  appealed,  at  the  midsummer  quarter  sessions, 
against  the  accounts  as  allowed  by  the  justices :  but  the  appeal  <<  was  not 
heard,  owing  to  a  preliminary  objection  to  the  notice  of  appeal."  The  new 
overseers  then  summoned  the  outgoing  ones  to  show  cause  at  a  special  ses- 
sion, why  they  should  not  pay  over  the  balance  of  109/.  6^.  6d.  The 
parties  attended  before  the  justices,  who  were  made  defendants  on  the  pre- 
sent rule.  Stat.  4&  5  W.  4,  c.  76,  ss.  47,  89,  99,  was  cited,  to  show  &at 
the  justices  might  order  payment  of  the  balance  claimed,  according  to  the 
auditor's  allowance.  They,  however,  decided  that,.under  the  circumstances, 
after  the  allowance  by  two  justices  and  after  the  appeal,  the  required  order 
of  special  sessions  could  not  be  made. 

In  last  Hilary  term,(a) 

Whateley  and  /.  Gray  showed  cause,  and  contended:  1.  That  the  two 
justices  had 'Still  the  same  power  to  allow  or  disallow  any  part  of  the  over- 
seer's annual  account  under  stat.  50  G.  3,  c.  49,  as  before  stat.  4  &  5  W.  4, 
i^oQM  *c.  76.  2.  That  the  power  of  the  union  auditor  to  disallow  items 
was  subject  to  the  discretion  of  the  two  justices  on  the  annual 
audit.(&)  3.  That  the  justices  against  whom  the  present  motion  was  made 
had  acted  under  sects.  47,  99,  and  101  of  stat.  4  &  5  W.  4,  c.  76,  in  dis- 
posing of  the  summons,  and  had,  under  the  last-mentioned  clause,  a  discre- 
tionary authority,  which  they  had  exercised  rightly,  but  with  which,  at  any 

(a)  January  30th.    Before  Lord  Denman,  C.  J.,  Patteaon,  and  Coleridge,  Ja. 

(6)  On  this  pobt  Patteam,  J.,  obaerved  to  the  counael  oppoeing  the  rale :  « Aooording  to 
your  argument,  I  do  not  aee  what  efiect  the  auditor'a  disallowance  ia  to  have."  It  waa  an- 
awered,  that  the  diaaUowanoe  might  aerve  to  caU  the  attention  of  the  juatioea  to  the  itema  at  tbe 
final  audit ;  and  that,  although  the  control  of  the  auditor,  on  this  auppoaition,  waa  not  a  vcfj 
efiectual  one,  the  consequence  waa  not  ao  incouTenient  aa  that  of  holding  the  disallowance  to  he 
final,  inasmuch  as  stat  4  die  6  W.  4,  c.  76,  did  not,  like  stat  50  G.  3,  c  49,  a.  2,  give  the  ovcr> 
seer  an  appeal ;  and  other  ineonaiatenciea  would  arise,  which  were  pointed  out  in  the  arguxnent. 
On  the  other  hand,  Patteaon,  J.,  suggested  to  the  counsel  supporting  the  rule  that,  on  their  view 
of  the  statutes,  the  discretion  of  the  two  juatioea  to  allow  or  disaUow  waa  in  eflect  taken  awmj. 
It  waa  answered,  that  there  might  remain  a  portion  of  time  between  the  laat  audit  of  the  unioD 
auditor  and  the  end  of  the  overaecr'a  year,  and  that  the  josticea  would  have  full  juriadietaoii 
over  the  accounts  of  that  period.  [Patteaon,  J.  That  cuts  down  their  jurisdiction  from  a  whole 
year  to  a  few  weeka  at  moat  Coleridge,  J.  The  time  may  be  but  two  or  three  days.  Can  it 
be  supposed  that  the  audit  of  the  juaticea  waa  preaerved  for  ao  idle  a  purpose  astbisi  It  may 
be  aaid  also  that  the  auppoaition  on  the  other  aide  makea  the  andito^a  function  au  idle  ODe. 
[Lord  Denman,  C.  J.    Except,  peihapa,  for  the  poipoee  of  looldcg  into  Touchers.] 
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rate,  this  court  would  not  interfere.     4.  That,  if  the  case  was  doubtful,  a 
mandamus  ought  not  to  go. 

Sir  F,  Pollock^  attorney-general,  and  WhUmore^  supported  the  rule,  and 
contended,  on  the  last  point,  that  the  court  ought  to  grant  a  mandamus,  for 
that  the  magistrates  might  then  make  a  return,  and  if  a  peremptory  manda- 
mus were  awarded  they  would  be  •protected  in  obeying  it  by  stat.  r*ooi 
6  &  7  Vict.  c.  67,  s.  3.(a)  [Patteson,  J.  If  the  justices  think  *• 
they  ought  to  do  the  thing,  must  they  make  a  return  to  a  mandamus,  in 
order  to  be  protected  by  the  statute?  Lord  Denman,  C.  J.  I  think 
<<  peremptory''  is  an  unfortunate  word  in  the  act.  Before  it  passed,  we  had 
nearly  shaken  off  the  restriction  as  to  granting  a  mandamus  where  doubts 
are  suggested.  If  we  are  of  opinion  that  the  justices  ought  to  do  what  is 
required,  we  ought  to  grant  a  mandamus  :  otherwise  the  applicant  is  without 
remedy.  Patteson,  J.  Magistrates  are  frequently  not  interested  in  pre- 
venting a  mandamus  being  made  peremptory ;  and  the  party  really  con- 
cerned in  resisting  the  application  may  have  no  notice  or  opportunity  to  do 
so ;  under  such  circumstances  no  cause  may  be  shown,;  and  yet  when  the 
peremptory  mandamus  issues,  it  is  conclusive,  as  a  protection  to  the  ma- 
gistrates.] 

(The  judgment  of  the  court  renders  any  further  report  of  the  argument 
unnecessary.)  Cur,  adv.  vuU. 

Lord  Denkan,  C.  J.,  now  delivered  ju(%ment. 

This  was  an  application  for  a  writ  of  mandamus  commanding  certain 
justices  to  order  the  late  overseers  of  Westbromwich  to  pay  over  to  the  pre- 
sent overseers  the  sum  of  103/.  65.  5(f.,  and,  if  necessary,  to  issue  a  distress 
warrant  to  levy  the  same. 

At  first  it  seemed  as  if  this  application  had  been  founded  on  stat.  50  G. 
3,  c.  49,  s.  1.  By  that  section  *the  overseers  are  directed,  within  rvooo 
fburteen  days  after  the  expiration  of  their  office,  to  deliver  their 
accounts  to  two  justices  at  a  special  sessions,  who  are  to  examine  them,  and 
allow  or  disallow  the  various  charges.  It  is  then  provided  that,  in  case 
such  overseers  shall  neglect  to  pay  their  successors  within  fourteen  days 
«  any  sum  or  sums  of  money  or  arrearages  which  on  the  examination  and 
allowance  of  such  account  in  manner  aforesaid  j  shaU  appear  or  he  found  to  be 
due  and  owing  from  such  churchwardens  or  overseers,  or  any  of  them,  or 
remaining  in  their  hands,  it  shall  and  may  be  lawful  for  the  subsequent 
churchwardens  and  overseers  by  warrant  from  any  two  or  more  justices  of 
the  peace,  to  levy  all  such  sum  and  sums  of  money  by  distress  and  sale  of 
the  offenders'  goods,"  &c.  It  is  plain  from  this  section  that  the  justices  can 
only  issue  their  warrant  for  such  sum  as  shall  have  been  found  due  on  the 
examination  and  allowance  of  the  overseers'  accounts  by  two  or  more 
justices  at  the  special  sessions  within  fourteen  days  of  the  overseers  going 

(a)  Which  enacts,  that  no  action»  ftc,  shall  he  ooromenced  or  prosecoted  against  any  ptr- 
ioa  «  for  or  h}r  reason  of  any  thing  done  in  ohedienee  to  any  perempto^  writ  of  mandamos 
ianad  hy  any  court  having  authority  to  iasue  writs  of  mandamus." 
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out  of  office.  Now  it  appears  by  the  affidavits  in  the  present  case  that  the 
103/.  6s.  bd.  in  question  has  not  been  so  found  to  be  due  and  owing.  On 
the  contrary,  charges  to  that  amoui^  were  allowed  by  the  justices  on  tbcL 
txamination,  as  it  is  said,  improperly,  but  at  all  events  were  allowed,  and 
so  such  sum  is  found  to  be  due  and  owing.  I'he  justices,  therefore,  hare 
DO  power  to  issue  their  warrant  under  stat.  60  G.  3,  c.  49  ;  and  of  count 
this  court  cannot  command  them  to  do  what  by  law  they  have  no  power 
to  do. 

There  is  no  other  act  previous  to  the  Poor  Law  Act,  4  &  5  W.  4,  c.  76, 
which  authorizes  the  issuing  of  any  sudi  warrant.  Stat.  43  Eliz.  c.  2,  a.  2, 
*8S31  ^^^^^^  ^^  ^overseers  within  four  days  after  they  go  out  of  office  to 
make  and  yield  an  account  to  two  justices,  and  to  pay  the  balasoe 
to  their  successors ;  but  that  act  gives  no  remedy  by  distress,  and  applies 
only  to  the  balance  appearing  by  such  account.  Stat.  17  G.  2,  c.  38,  s.  I^ 
directs  the  overseers  to  deliver  an  account  to  their  successors,  verified  on 
oath,  within  fourteen  days,  and  to  pay  over  the  balance ;  and  sect.  2  enables 
two  justices  to  con^mit  the  overseer  who  neglects  to  deliver  such  account  or 
pay  over  the  balance,  till  he  does  so.  But  this  act  gives  no  remedy  by  <dis- 
tress,  and  applies  only  to  the  balance  appearing  on  the  overseers'  own  ac- 
counts. Stat.  50  G.  3,  c.  49,  is  the  juezt  act,  on  which  we  have  already 
observed. 

The  last  act,  4  &  5  W.  4,  c.  76,  s.  47,  directs  the  overseers  to  deliver, 
in  addition  to  the  annual  account  then  by  law  required,  accounts,  quarterly, 
or  oftener  if  the  Poor  Law  Commissioners  shall  so  direct,  to  the  auditor  or 
person  appointed  by  the  commissioner^*  rules  Co  examine,  audit,  allow  or 
disallow  such  accounts,  and  to  verify  them  on  oath  if  required ;  and  pro- 
vides that  all  balances  may  be  recovered  in  the  same  manner  as  penalties  or 
forfeitures  under  that  act.  By  sect  99  penalties  and  forfeitures  under  that 
act  are  to  be  levied  by  warrant  of  two  justices,  by  distress  and  sale  of  tlie 
goods  of  the  offender ;  and  by  sect.  101,  power  is  given  to  summon  die 
parties. 

It  should  seem  that  an  auditor  was  appointed  by  the  commissioners,  that 
quarterly  accounts  were  rendered  to  him,  and  that  be  disallowed  the  charges 
in  question,  to  the  amount  of  103/.  6$.  6d.,  in  the  month  of  January,  1843. 
He  considered  them  to  be  contrary  to  the  provisions  of  that  act,  or  at  vari- 
*8841  ^^  ^^  ^^  rules,  orders  *and  peigulations  of  the  commissioneis : 
and,  if  so,  no  doubt  they  ought  ako  to  have  been  disallowed  by 
'die  justices  when  the  annual  account  was  Tendered  to  them ;  for  the  89ch 
aection  of  Stat.  4  &  5  W.  4,  c.  76,  exppessly  provides  that  the  justice  shall 
disallow  such  items. 

The  justices,  however,  conmdered  the  charges  not  to  be  contrary  to  4e 
provisions  of  the  act,  nor  to  the  ruks,  ^orders  and  regulations  of  the  cominia- 
sioners,  and  allowed  them,  as  we  have  already  observed.  Against  this  al- 
krwance  there  was  an  appeal  to  Hbt  quarter  sessions,  which  seems  to  he 
given  by  the  third  section  of  stat.  60  G.  3^  o.  49,  and  17  G.  2,  c.  38,  a. 4; 
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and  on  that  appeal  the  allowance  was  coDfirmed.  Notwi&standing  tlu0| 
the  auditor  suoiiDoni^d  the  overseers  before  two  justices,  under  sect,  101  of 
Stat.  4  &  5  W.  4,  c.  76,  to  compel  (hem  to  pay  orer  the  sums  which  he  ha<i 
80  disallowed  and  the  justices  and  quarter  sessions  had  so  allowed.  T\m 
justices  refused ;  and  we  are  now  asked  to  issue  a  writ  of  mandamus  com- 
manding them  to  make  such  order,  and,  if  necessary,  to  issue  their  warrant 
imder  the  99th  section  of  the  same  act. 

This  we  cannot  do,  unless  we  are  prepared  to  say  that  the  power  of  two 
justices,  under  stat.  50  G.  3,  c.  49,  to  aUaw  overseers'  accounts,  subject  to 
appeal  to  the  quarter  sessions,  has  been  wholly  taken  away,  or  at  all  events 
rendered  wholly  inoperative  by  the  47th  section  of  stat.  4  &  5  W.  4,  c.  76| 
and  has  been  transferred  without  appeal  to  the  auditor  appointed  by  the  Poojr 
Law  Commissioners.  The  attomey-general,  in  the  course  of  his  argument, 
distinctly  contended  that  the  justices  had  no  power  to  allow  in  the  annual 
account  any  item  which  has  been  disallowed  by  the  auditor  in  *the  r^ooR 
quarterly  account,  although  they  might  perhaps  have  power  to  dis- 
idlow  what  the  auditor  had  allowed.  The  47th  section  does  not  in  tenos 
authorize  the  auditor  to  disallow  any  items  in  the  overseers'  accounts  ;  but 
it  appears  that  a  rule  of  the  Poor  Law  Commissioners  (a)  does,  which,  under 
section  42,  has  the  authority  of  an  act  of  parliament :  so  that  here  are  ap- 
parently concurrent  authorities ;  and  in  the  case  of  a  conflict,  as  on  the  pre- 
sent occasion,  it  is  difficult  to  say  which  was  intended  by  the  legislature  to 
prevail.  The  authority  of  the  justices  was  well  understood  at  the  time  of 
the  passing  stat.  4  &  6  W.  4,  c.  76 :  the  mode  in  which  it  was  to  be  exer- 
cised was  clearly  laid  down,  and  an  appeal  given  as  well  to  the  overseers  as 
to  any  other  person  who  might  be  aggrieved.  This  authority  is  evidently 
intended  to  be  preserved  ;  for  the  47th  section  directs  the  quarterly  accounts 
to  be  rendered  in  addition  to  the  annual  account,  thereby  preserving  that 
annual  account,  and  by  consequence  all  that  by  law  ought  to  be  or  might 
be  done,  upon  it.  Then  the  89th  section  further  confirms  the  authority  of 
ttie  justices,  for  it  directs  them  to  disallow,  not  what  the  auditor  shall  already 
have  disallowed,  but  all  charges  which  shall  be  contrary  to  the  provisions 
of  the  act,  or  to  the  rules,  orders  and  regulations  of  the  commissioners, 
leaving  it  to  them  to  determine  what  charges  are  so  contrary,  and  not  men- 
tioning the  authority  of  the  auditor :  and  this  section  contains  a  remarkable 
proviso :  <<  Provided  always,  that  no  allowance  by  any  justice  shall  exone- 
rate or  discharge  such  ^overseer  or  guardian  from  any  penalty  or  r«ogg 
legal  proceeding  to  whi'^h  he  may  have  rendered  himself  liable  by 
having  acted  contrary  to  the  rules,  orders,  and  regulations  of  the  said  com- 
missioners, or  to  the  provisions  of  this  act."  As  if  the  legislature  contem- 
plated that  justices,  either  from  ignorance  of  the  rules,  orders,  and  regula- 
tions of  the  Poor  Law  Commissioners,  or  from  misinterpreting  them,  or  the 

(«1  The  rule  wm  not  prodqced,  nor  tttted  on  alBdnvit ;  and  Lord  Denmsn,  C.  J^  uid  ral^e* 
•on,  J.,  said  that  the  court,  not  having  it  regularly  before  them,  could  not  be  iuppoaed  to  kniiw 
of  hi  exifltenoe.    See  attt  7dc  S  Vict.  c.  101,  a.  71. 
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proviBions  of  tbis  act,  might  happen  to  aUow  improper  diarges,  and  intended 
to  guard  against  the  shieldmg  overseen  from  penalties,  though  the  chaiges 
might  stand  good  as  items  of  their  accounts  by  reason  of  the  aDowance  of 
die  justices. 

-  Seeing,  then,  that  the  authority  of  the  justices  is  evidently  intended  to  be 
preserved,  that  no  provinon  is  made  by  which  that  authority  is  rendered 
subordinate  to  that  of  the  auditor,  nor  any  provision  by  vrhich  the  exercise 
of  such  authority  as  the  commissioners  may  think  fit  to  give  to  an  auditor 
can  be  reviewed  by  way  of  appeal,  we  are  of  opinion  that  whi^ever  eflect 
may  have  been  intended  to  be  given  to  the  examination  of  overseers'  ac- 
counts by  an  auditor,  the  ultimate  allowance  or  disallowance  of  them  is  still 
vested  in  the  justices,  subject  to  appeal  to  the  sessions. 

We  were  reminded  that,  by  stat.  6  &  7  Vict.  c.  67,  s.  3,  all  persons  are 
protected  from  action  in  respect  of  any  thing  done  in  obedience  to  a  pe- 
remptory mandamus,  and  were  therefore  asked  to  let  this  writ  go  if  there 
be  any  doubt,  inasmuch  as  the  justices,  by  making  a  return,  even  if  it 
should  be  bad,  might  induce  a  feremplory  mandamus,  and  thus  protect 
themselves  from  danger.  But  we  do  not  feel  that  there  is  really  any  doubt 
in  the  case ;  nor  do  we  think  that  we  ought  to  hold  out  to  justices  that  they 
*8871  ^^^^'^  make  a  return  to  a  writ  of  mandamus,  ^instead  of  obeying 
it,  for  the  sake  of  obtaining  the  protection  of  a  peremptory  man* 
damus  under  the  late  act. 

This  rule  must  be  discharged.  Rule  cUscharged.  (a) 

(a)  See  Rigma  ▼.  Fouek,  S  Q*  B.  308^ 


The  QUEEN  i^.  JAMES  CLARK. 


Wbere  jmtioes  liATe  directed  an  indictmeDt  tgainft  a  peruli,  under  itat  6  &  6  W.  4,  e.  50» 
a.  95,  for  non-repair  of  a  highway,  and  Uie  judge  of  aauee  directa  payment  of  the  ooala  out 
of  the  pariah  highway  rate,  he  muat  aaoeitain  the  amount  of  ooala,  and  order  payment  of  ths 
aom  80  aaoertained.  Where  Uw  judge's  order  ia  only  to  pay  the  coati  generally,  Uiia  oooit 
cannot  enforce  such  an  order  by  mandamus. 

Whether  the  amount  can  be  aaoertained  after  the  oommianon  of  the  judge  of  aasin  haa  ex- 
pired, ^uttrtm 

At  a  special  sessions  for  the  highways,  holden  3d  Noyember,  1840,  the 
justices  of  the  liberty  of  St.  Albans,  Hertfordshire,  ordered  that  Robert 
Bullock  should  prefer  a  bill  of  indictment  at  the  next  Hertfordshire  assizes 
against  the  inhabitants  of  the  parish  of  Chipping  Bamet,  in  the  said  Liber- 
ty, for  suffering  a  highway  to  be  out  of  repair.  The  indictment  was  pre* 
fenred,  and  a  bill  found,  at  the  Hertford^ire  Spring  assizes,  1841 ;  a^ 
the  case  was  tried  before  Gurney,  B.,  at  the  Hertfordshire  Spring  assizes, 
March,  1842,  when  a  verdict  of  guilty  was  returned.  The  learned  banm 
respited  the  judgment,  and,  on  application  of  the  counsel  for  the  prosecu- 
lion,  ordered  that  the  costs  should  be  paid  out  of  the  highway  rate  of  the 
parish.    The  note  of  the  clerk  of  assize  in  the  court  minute-book  was  as 
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follows:  <<  The  Inhabitants  of  the  parish  df  Chipping  Barnet  for  non-repair 
of  a  road.  It  is  ordered  by  Mr.  Baron  Gurney  that  the  costs  of  this  pro- 
secution be  paid  out  of  the  rate  made  and  levied,  or  to  be  made  and  levied, 
m  pursuance  of  the  5  &  6  W.  4,  c.  50,  in  the  said  parish  of  Chipping  Bar- 
net."  This  note  was  signed  by  the  learned  baron ;  and  he  respited  the 
recognisances  to  the  next  assizes  for  the  *same  county.  At  the  r«ooo 
Hertfordshire  Summer  assizes,  1842,  the  judgment  was  respited  to  ^ 
the  next  Hertfordshire  assizes  on  the  application  of  the  defendants.  After- 
wards, the  prosecutor  applied  to*the  taxing  masters  of  the  Crown  office, 
and  of  some  other  offices,  and  to  the  deputy  clerk  of  assize  for  the  Home 
Circuit,  to  tax  the  bill  of  costs ;  which  they  all  declined  to  do,  alleging  that 
they  had  no  authority.  In  October,  1842,  application  was  made  to  Gur- 
VEY,  B.,  to  ascertain  the  costs  and  insert  the  amount  in  his  above-mentioned 
order:  but  the  learned  judge,  after  hearing  counsel,  refused  to  interfere. 
At  the  Hertfordshire  Spring  assizes,  1843,  the  prosecutor  applied  to  Patte- 
80N,  J.,  then  sitting  in  the  Crown  Court,  for  the  costs,  but  did  not  apply 
for  judgment,  as  the  road  had  been  repaired.  His  lordship,  after  consult- 
ing Lord  Denman,  C.  J.,  the  other  judge  of  assize,  refused  the  application, 
and  again  respited  the  judgment.  Immediately  after  the  circuit,  the  prose- 
cutor renewed  his  application  to  Gurney,  B.,  who  refused  a  summons.  At 
the  Hertfordshire  Summer  assizes,  1843,  the  prosecutor  applied  to  Parke, 
B.,  then  sitting  in  the  Crown  Court,  for  judgment  and  costs:  but  his  lord- 
ship refused  to  make  any  order  as  to  the  costs,  and  discharged  the  recog- 
nisances, (a)  Afterwards,  the  prosecutor  requested  the  clerk  of  the  peace 
for  Hertfordshire  to  tax  the  costs,  as  if  they  had  been  referred  to  him  by 
both  parties.  The  clerk  of  the  peace  did  so,  and  allowed  320/.  The  bill 
of  costs  was  delivered  to  James  Clark,  being  then  surveyor  of  the  highways 
of  Chipping  Barnet,  and  payment  demanded ;  but  he  refused  to  pay. 

*jKe%,  in  last  Hilary  term,  on  affidavit,  setting  forth  the  above     r*ooQ 
&ctSj  obtained  a  rule  calling  on  Clark  to  show  cause  why  a  man- 
damus should  not  issue,  commanding  him  to  pay  to  Robert  Bullock,  or  his 
attorney,  « the  costs  of  the  prosecution  of  the  indictment  against  the  inhabit- 
ants of  the  said  parish  in  the  said  affidavit  mentioned." 

From  the  affidavits  in  answer  it  appeared  that  no  amount  of  costs  had 
been  in  any  way  ascertained  at  the  Spring  assizes,  1842 ;  that  Clark  had 
been  appointed  surveyor  in  April,  1842 ;  that  32/.  only  had  been  handed 
over  to  him  by  the  previous  surveyors ;  and  that,  at  the  times  of  the  delivery 
to  him  of  the' bill  of  costs  and  of  the  service  of  the  present  rule  nisi,  he 
had  in  his  hands,  as  surveyor,  not  above  50/. 

Piatt  and  Godson  now  showed  cause.  This  order  for  costs  was  made  in 
supposed  pursuance  of  stat.  6  and  6  W.  4,  c.  50,  s.  95,  which  enacts  that, 
where  the  justices  have  directed  an  indictment  to  be  preferred  at  the  assies 
or  quarter  sessions  against  the  inhabitants  of  a  pari^,  <<  the  costs  of  such 
prosecution  shall  be  directed  by  the  judge  of  assize  before  whom  the  said 

(a)  Ik  WW  lilted,  on  tfai  iifUMnt,  that  a  fini  of  If.  wii  iDBpoiidL 
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indictment  is  tried,  or  by  the  justices  at  such  quarter  sessions,  to  be  paid 
out  of  the  rate  made  and  levied  in  pursuance  of  this  act  in  the  pari^  in 
which  such  highway  shall  be  *W«ua(c.''  But  the  order  is  incomplete,  because 
the  learned  judge  has  on|f  given  a  general  direction  to  pay  the  costs,  but 
has  not  stated  the  amount:  and  Ihene  are  no  means  of  ascertaining  it  The 
jttdge  of  assize  was  functus  oth(*io  when  the  assizes  were  over:  neither  he 
nor  anyone  could  afterwards  act  in  fixing  the  amount:  and,  even  if  that 
could  be  done,  it  has  in  fact  not  been  done.  Under  sect.  90,  an  order  of 
«gQ^^  quarter  sessions  to  *pay  the  costs  of  an  appeal  against  an  order  for 
^  stopping  up  a  highway  must  specify  the  sum  payable ;  Sdlwood  r. 
Mount,  1  Q.  B.  726.  In  Regim  v.  Long,  1  Q.  B.  740,  it  was  held  that, 
where  the  sessions  have  given  costs  of  an  appeal  against  an  order  of 
removal,  under  stat.  4  and  5  W.  4,  c.  76,  s.  82,  without  fixing  the  amount 
before  the  sessions  are  at  an  end,  it  cannot  afterwards  be  fixed.  [Wight- 
man,  J.  Must  the  taxation  take  place  during  the  assizes  ?  Suppose  the 
cause  is  the  last  to  be  tried.]  Parties  may  come  with  their  bill  prepared,  as 
is  commonly  done  at  sessions.  Here  the  costs  would  fall  on  a  surveyor  who 
has  no  funds  to  meet  them.  He  is  not  even  the  party  who  pleaded  to  the 
indictment. 

Kelly  and  Bramwell,  contra.  The  judge  has  followed  the  terms  of  the 
statute :  no  officer  is  designated  as  the  prop/?r  party  to  tax  the  amount 
Criminal  courts  have  a  similar  power  as  to  the  costs  of  prosecutions  for 
felony,  under  stat.  7  G.  4,  c.  64,  s.  22 :  and  there  no  officer  of  the  court  is 
named  for  ascertaining  the  amount.  It  may  be  a  casus  omissus :  but  the 
result  seems  to  be  that  the  law  must  fix  the  amount.  [Patteson,  J.  By 
what  means  ?]  It  may  be  determined  by  this  court,  upon  affidavit ;  and  a 
mandamus  may  issue  for  the  sum.  [Patteson,  J.  What  power  have  the 
four  judges  in  the  matter?]  Under  stat.  1  W.  4,  c.  21,  s.  6,  the  court  has 
power  to  give  costs  in  mandamus :  in  point  of  fact  the  judges  do  not  ascer- 
tain the  amount,  but  leave  it  to  the  officer  of  the  court.  The  judge  of 
assize  may  act  in  the  same  way  through  the  instrumentality  of  the  officer. 
^911  ^  parties  to  be  charged  here  have  *no  opportunity  of  congesting 
the  amount  before  a  judge.  [Patteson,  J.  Nor  has  the  county 
treasurer  in  cases  of  felony.]  What  can  be  done  where  a  judgment  is 
respited,  as  was  tlie  case  here?  [Patteson,  J.  Where  magistrates  have 
power  to  give  costs  summarily,  and  the  statute  does  not  designate  the  party 
who  is  to  ascertain  the  amount,  the  magistrates  must  fix  it  themselves.] 
Sdlwood  V.  Mounly  1  Q.  B.  726,  and  Regina  v.  Long^  1  Q.  6.  740,  are 
inapplicable :  the  Court  of  Quarter  Sessions  has  an  officer  whose  business 
it  is  to  tax  costs.  In  sect.  82  of  stat.  4  &  5  W.  4,  c.  76,  on  which  Regitut 
r.  Xong  turned,  the  expression  is  «shalP'  <<  order,"  &c.  «8uch  costs  and 
charges  as  may  to  such  court  appear  just  and  reasonable,  and  shall  certify 
ike  amount."  In  stat.  5  &  6  W.  4,  c.  50,  s.  90,  it  is  enacted  tfiat  the 
court  «  shall  award  the  costs :"  that  explains  Sdlwood  v.  Mouni.  But  the 
judge  of  assise,  under  sect.  95  of  the  same  statute,  docs  not  ect  as  a  couity 
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properly  tpeak&ig,  in  directing  the  costs  to  be  paid.  It  seems  that  he  mofll 
make  the  order,  whatever  be  the  verdict.  [Lord  Denman,  C.  J.  I  ruled 
so  at  the  Sussex  assizes  ;(a)  but  I  am  happy  to  say  that  a  difierent  view  has 
been  taken,  to  which  I  have  conformed.(&)  The  judge  hardly  acts  judi* 
cially.  [Patteson,  J.  Then  do  you  say  that  the  rule  is  different,  when 
the  case  is  tried  at  the  assizes  and  when  it  is  tried  at  quarter  sessions  ?]  The 
court  of  quarter  sessions  does  not,  as  to  ordering  these  costs,  act  as  a  court: 
if  it  does,  there  may  be  a  different  rule ;  but  then  no  argument  arises  upon 
the  difference.  [Patteson,  J.  Where  a  judge  certifies  for  costs,  he  dow 
not  ^indeed  order  their  payment :  he  vouches  for  a  fact,  upon  which  r»oQo 
the  court  acts.  But  here  the  order  to  pay  emanates  from  him  only.] 
No  difficulty  is  created  by  the  change  of  surveyors :  the  money  must  be  paid^ 
on  the  part  of  the  parish^  out  of  the  rate  made  or  to  be  made.  [Patteson,  J. 
If  the  judge  has  done  all  that  he  can  do,  why  not  indict,  which  was  held 
to  be  the  proper  course  in  Rex  v.  77ie  Treasurer  of  the  Cmmiy  of  Surrey^ 
1  Chitt.  R.  650.]  Mandamus  is  a  more  effectual  remedy:  and  parties  may 
now  obtain  the  judgment  of  a  court  of  error.  The  remedy  by  mandamus 
was  allowed  in  Rex  v.  The  St,  Katherine  Dock  Comjnmy^  4  B.  &  Ad.  360, 
for  enforcing  an  award  which,  among  other  matters,  gave  costs.  The  prin- 
ciple of  not  putting  a  party  to  an  indictment,  where  that  gives  an  insufficient 
remedy,  has  been  acted  on  in  a  large  class  of  cases,  comprehending  Rex  v. 
The  Severn  and  Wye  Railway  Companyj  2  B.  &  Aid.  646,  and  Regina  v. 
The  Rristol  Dock  Company,  2  Q.  B.  64. 

LfOrd  Denman,  C.  J.  The  court  is  placed  in  great  difficulty  in  consider^ 
ing  (he  situation  of  these  parties.  The  inhabitants  of  the  parish  are  found 
guilty  on  the  indictment ;  and  no  doubt  the  legislature  meant  that,  under 
«uch  circumstances,  the  parish  should  pay  the  costs.  The  only  question  is, 
whether  the  statute  has  been  properly  acted  upon.  The  language  of  sect. 
95  is:  «  and  the  costs  of  such  prosecution  shall  be  directed  by  the  judge  of 
assize  before  whom  the  said  indictment  is  tried,"  « to  be  paid  out  of  the 
XBte."  I  think  we  must  hold  the  meaning  of  this  to  be,  either  that  the 
amount  of  costs  shall  be  ascertained  by  the  judge  before  he  directs  them  to 
be  paid,  or  that,  if  in  general  ^terms  he  directs  the  payment,  the  r^ogo 
cos»ts  shall  be  placed  in  the  usual  course  of  being  taxed  by  the  pro- 
per officer.  We  have  not  now  to  inquire  whether  the  judge  acts  as  a  couit 
of  oyer  and  terminer  in  this  respect,  or  whether  the  statute  gave  him  the 
power  of  directing,  in  general  terms,  that  the  costs  shall  be  paid.  He  has,  in 
fact,  given  the  direction  in  general  terms ;  but  he  has  not  put  the  costs  into 
the  course  of  being  ascertained.  That  is  the  position  in  which  things  stand  for 
tiie  whole  time  during  which  the  learned  judge  holds  the  commission.  We 
are  now  asked  to  order  the  payment,  not  of  costs  taxed  or  in  any  wa}  ascer- 
tained as  to  amount,  but  of  costs  generally.  It  appears  tu  me  that  we  can* 
not  call  on  the  surveyor  to  inquire  into  the  amount,  and  tbat  we  are  not  in  A 

(a)  Probably  in  tbe  am  referred  to  in  Rei^na  t.  Pembridge,  3  Q.  B.  901,  903. 

h)  Bm  Agma  ▼.  Chetheorih,  9  O.  dc  P.  3S6.    Alao  Regina  ▼.  Heufior,  poiA,  Hil.  T.  1846. 
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ffituation  in  which  we  can  order  him  to  do  any  thing.  I  do  not  inquire  how 
fiur  the  change  of  parties  may  make  the  proceeding  inexpedient ;  for  I  think 
&at  there  is  no  subject  matter  to  which  a  mandamus  can  apply.  If  the 
learned  Judge  has  any  power,  the  parties  must  call  upon  him  to  act.  It  is 
true  he  is  of  opinion  that  he  has  no  power.  If  he  is  right,  the  case  of 
course  falls  to  the  ground,  because  he  has  not  acted  in  time.  But,  if  he  has 
the  power,  there  is  nothing  to  prevent  his  exercising  it.  When  costs  in  a 
court  of  justice  are  spoken  of,  the  meaning  is,  not  any  costs  that  can  be 
ascertained  by  any  means,  but  costs  to  which  the  court  can  apply  its  miud, 
not  leaving  the  amount  in  vacuo.  The  dilemma  therefore  concludes  us. 
Either  the  judge  had  the  power  then  and  has  it  no  longer;  or,  if  the  power 
was  independent  of  the  duration  of  the  commission,  be  may  act  now,  and 
•oQAi  pu^  ^^  prosecutor  in  a  situation  to  apply  *t0  us.  But,  on  the  mate- 
rials now  presented,  there  is  no  ground  for  making  the  rule  absolute. 
Patteson,  J.  Assuming  that  a  mandamus  is  the  proper  remedy  in  such 
a  case,  (a  point  which  is  not  clear,  and  as  to  which  I  desire  not  to  be  con- 
cluded,) we  are  called  upon  to  command  the  surveyor  to  pay  an  unascer- 
tained  sum,  or  else  to  say  ourselves  what  the  sum  is.  It  is  inferred,  from 
die  sum  not  being  ascertained,  that  we  ourselves  must  determine  what  it  is. 
I  cannot  admit  that  this  is  sound:  such  a  doctrine  has  never  been  laid  down. 
When  the  legislature  says  that  the  judge  shall  direct  the  costs  to  be  paid, 
the  meaning  must  be  that  he  should  ascertain  the  amount,  either  by  himself, 
or  his  officer,  or  some  one  whose  advice  he  may  take.  I  do  not  inquire 
whether  this  must  be  done  during  the  time  for  which  the  judge  holds  the 
commission,  or  may  be  done  at  any  time  afterwards:  but  it  is  by  him  thai 
it  must  be  done  at  some  time  or  other.  That  being  so,  we  cannot  grant  a 
mandamus  to  pay  what  is  not  ascertained.  Other  points  have  been  made; 
as,  whether  the  liability  attaches  only  to  the  individuals  who  plead  to  the 
indictment,  or  binds  the  whole  parish  or  its  successive  officers.  I  wish  to 
be  understood  not  to  decide  on  these,  though  I  have  an  opinion.  It  is 
enough  to  say  that  the  costs  are  not  ascertained,  and  we  therefore  cannot 
make  an  order  for  the  payment. 

Williams,  J.  This  is  surely  a  case  in  which  the  costs  ou^t  to  be  paid : 
but  the  question  is,  whether  we  are  to  grant  a  mandamus.  In  considering 
that,  we  are  to  see  whether  there  has  been  any  omission  on  the  part  of  the 
*SQ51  ^PP'ic^"^«  ^^^  if  the  judge's  order  for  ^payment,  made  before  the 
amount  is  ascertained,  be  enough  to  set  matters  in  a  proper  course, 
it  does  not  appear  that  the  party  applying  has  taken  steps  to  set  them  in 
such  proper  course.  Suppose  the  clerk  of  assize  had  been  required  to  tax, 
and  had  refused  to  enter  upon  the  taxation,  there  would  be  as  good  ground 
for  a  mandamus  directed  to  him  as  there  is  for  the  present  rule.  How  can 
a  mandamus  go  for  the  payment  of  a  sum  not  ascertained  ?  That  is  »  de- 
cisive objection.  We  need  not  inquire  whether  a  judge  of  assize  has  pecu- 
liar means  of  ascertaining  the  amount.  In  sect.  95,  the  judge  of  assize  and 
the  court  of  quarter  sessions  are  spoken  of  as  the  two  alternatives;  and 
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pombly  tbis  might  suggest  an  inference  as  to  the  nature  of  the  judge's  power. 
But  here  it  is  at  any  rate  not  clear  that  an  order  of  the  judge  may  not  yet 
be  made:  if  so,  it  is  a  strong  reason  against  granting  tbis  mandamus,  that  a 
party  may  be  indicted  for  disobeying  such  an  order. 

WiGHTBiAN,  J.  I  agree,  with  much  reluctance,  that  this  rule  must  be 
discharged.  It  is  clear,  indeed,  that  the  parish  ought  to  pay  the  costs. 
But,  without  inquiring  into  other  difficulties,  my  opinion  is  founded  on  this, 
that  the  mandamus  will  be  for  payment  of  costs  generally,  not  of  a  specific 
sum.  Suppose  a  peremptory  mandamus  to  foUow:  what  payment,  in 
amount,  would  be  an  obeying  of  the  writ?  Must  it  be  of  such  a  sum  as 
the  prosecutor  chooses  to  demand  ?  The  sum  must  be  ascertained  in  some 
way  or  other.  It  is  not  necessary  to  say  how  this  is  to  be  done:  but,  until 
it  is  done,  what  is  the  party  to  pay?    That  difficulty  is  insuperable. 

Rule  discharged,  without  costs. 


•The  QUEEN  v.  The  Justices  of  the  Parts  of  KESTEVEN,  LIN-    [*896 

COLNSHIRE. 
Reported,  3  Q.  B.  810. 


The  QUEEN  v.  DEIGHTON. 

On  the  election  of  «n  alderman  for  a  boroogfa,  if  the  voting  papera  do  not  contain  an  accurate 
description  of  the  place  of  abode  of  the  party  Toted  for,  the  votes  are  bad,  under  stat.  7  W. 
4  &  1  Vict  c.  78,  a.  14;  though  the  inaccuracy  be  without  fraud,  and  the  deaoription  in  the 
rotiug  paper  be  commonly  undentood  to  be  that  of  the  party. 

Information,  in  the  nature  of  a  quo  warranto,  against  Joseph  Jonathan 
Deighton  for  claiming  to  have,  &c.  the  office  of  alderman  in  the  borough 
of  Cambridge. 

The  plea  set  out  the  particulars  of  the  defendant's  occupation  and  resi- 
dence, the  rating,  and  other  requisites  of  qualification,  and  the  insertion  of 
his  name,  &c.  in  the  burgess  roll :  and  it  alleged  that  he  was,  on  9th  No- 
vember, 1841,  before  he  exercised  the  office,  elected  to  be  an  alderman  of 
the  borough,  according  to  the  statutes  then  in  force,  and  duly  made  and 
subscribed  the  declaration,  &c.,  and  was  admitted,  &c.,  and  did  thereupon 
use  and  exercise,  thence  continually,  &c.,  being  during  all  that  time  duly 
qualified,  and  still  doth  use,  &c.,  the  said  office.    Verification. 

Replication  (so  far  as  material  to  the  point  decided.)  (a)  That  the  eleo* 
tion  took  place  at  a  meeting  *of  the  council  held  on,  &c.,  after  the  [•ogj 
passing  of  the  statute,  &c.,  (7  W.  4  &  1  Vict.  c.  78.)  «  That  the  '" 
voting  papers  personally  delivered  to  the  mayor  of  the  said  borough  at  such 
meeting,  by  the  members  of  the  said  council  who  voted  at  such  meeting 
for  the  said  J.  J.  Deighton  to  be  an  alderman  of  the  said  borough,  (he,  the 

(a)  Sereral  objectiona  to  the  title  of  the  defendant  were  made,  beaidea  that  upon  which  the 
ooart  decided:  but  it  ia  thought  unneoeaaary  to  inaert  the  paita  of  the  leoord,  or  argument,  ro« 
liliof  to  the  pointa  not  noticed  in  the  judgment 
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said  mayor,  tben  and  there  being  the  chairman  of  and  at  die  satd  meetigsg^) 
did  not,  nor  did  the  said  voting  papers  of  any  or  either  of  the  said  last- 
mentioned  members  of  the  said  eouncil,  contain  the  place  of  abode  of  tb^ 
said  J.  J.  D.,  for  whom  the  said  last  mentioned  members  of  the  said  council 
So  then  and  there,  at  the  said  meeting,  voted  to  be  such  alderman :"  t(<Iiat 
the  said  voting  papers  contained  an  inaccurate  and  initnie  statement  of  tbe 
place  of  abode  of  the  said  J.  J.  D.  in  this^  to  wit,  that  the  place  of  abode 
of  the  said  J.  J.  D.  is  in  and  by  the  said  voting  papers  stated  to  be  Trinity 
street,  whereas  in  truth  and  in  fact  the  place  of  abode  of  the  said  J.  J.  D« 
before  and  at  the  time  of  the  holding  of  such  meeting,  and  at  the  time  of  the 
delivery  of  the  said  voting  papers  to  the  said  mayor  as  aforesaid,  and  at  the 
time  of  his  being  so  elected  an  alderman  of  the  said  borough  at  the  said 
meeting,  was  at  Harston  in  the  county  of  Cambridge,  and  not  at  Trinity 
street,  or  elsewhere  than  at  Harston  in  the  county  aforesaid."    Verification. 

Rejoinder.  That,  in  each  of  the  said  voting  papers  personally  delivered 
to  the  mayor  of  the  said  borough  at  the  said  meeting  by  the  members  of  the 
said  council  who  voted  at  such  meeting  for  the  said  J.  J.  D.  to  be  an  alder- 
man as  aforesaid,  he,  the  said  J.  J.  D.,  then,  to  wit,  in  the  county  aforesaid, 
was  described  as  of  Trinity  street,  bookseller :  <«  that  he  was  so  described 
*8981  ^^  ^^^  *ssLid  voting  papers,  and  each  of  them,  without  any  fraud  or 
intention  to  mislead,  in  him,  the  said  J.  J.  D.,  or  any  of  the  mem- 
bers of  the  council  who  so  voted  for  him  as  aforesaid  ;  and '  that  the  said 
description  of  the  said  J.  J.  D.  was,  at  the  time  of  the  said  election,  and 
at  the  time  of  the  delivery  of  the  said  voting  papers  and  every  of  them, 
such  as  to  be  commonly  understood,  and  the  same  then  was  commonly  un- 
derstood, as  the  description  of  the  said  J.  J.  D. ;  and  the  same  description 
then  and  there  was  such  as  to  be,  and  the  same  then  and  there  was,  com- 
monly understood  by  and  amongst  the  then  members  of  tlie  said  council, 
and  the  then  burgesses  of  the  said  borough,  and  other  the  persons  interested 
in  the  said  election ;  and  the  said  J.  J.  D.  was  then  and  there  perfectly  well 
known  by  the  said  description,  and  as  well  known  by  tbe  members  of  the 
said  council  and  the  said  burgesses,  and  tbe  said  other  persons,  as  if  he  had 
been  then  and  there  described,  or  as  if  his  place  of  abode  had  been  men- 
tioned and  set  forth  in  the  said  voting  papers,  or  any  of  them,  in  any  other 
manner  than  as  above  is  mentioned."    Verification. 

General  demurrer.    Joinder. 

The  demurrer  was  argued  on  a  former  day  of  this  term.(a) 

Gunning  for  the  Crown.  Stat.  7  W.  4  &  1  Vict.  c.  78,  s.  14,  enacts 
that  the  election  of  the  aldermen  shall  be  by  every  member  of  the  council 
delivering  <(  a  voting  paper  containing  the  Christian  name  and  surname  of 
^8991  ^^^  persons  for  whom  he  votes,  with  their  respective  ^places  of  abode 
and  descriptions."  Similar  requisites  were  laid  down  for  the  elec- 
tion of  councillors,  by  sect.  32  of  stat.  5  &  6  W.  4,  c.  76.  The  replicatic^ 
Aows  that  the  voting  papers  here  did  not  correctly  state  the  defendant's 

(a)  April  34th.    Befim  Loid  Denman,  C,  J.,  PttteMm,  WiOian^  and  Winfilmui,  J^ 
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]flfilce  of  abode.  The  only  answer  whkh  the  rejoinder  ofiera  to  this  objee- 
tiott  18,  that  the  description  was  given  without  fraud,  and  was  understood  to 
be  the  descrip^n  of  the  defendant.  Bat  the  statute  does  not  permit  such 
an  equivalent.  That  would,  indeed,  be  an  answer,  had  such  a  misdescrip* 
tion  occurred  in  the  election  of  a  councillor,  by  the  concluding  clause  of 
sect.  142  of  Stat.  5  &  6  W.  4,  c.  76.  [Lord  Denman,  C.  J.  It  is  difficult 
to  find  the  reason  for  such  a  distinction.]  Perhaps  the  legislature  required 
greater  exactness  in  the  case  of  aldermen  on  account  of  the  longer  duration 
of  the  office,  and  becauae  the  election  is  made  by  a  select  body,  the  council, 
and  more  care  may  therefore  be  expected.  The  express  relaxation  in  the 
earlier  statute  shows  that  the  absence  of  such  relaxation  in  the  later  is  not 
accidental.  That  argument  was  applied  to  the  interpretation  of  statutes  by 
the  judges  in  Moser  v.  JVetomon,  6Bing.  556:  and  the  principle  is  pointed 
cmt  in  2  Dwarris  on  Statutes,  707. 

'  ByleSy  Seijt.,  contra,  llie  words  <<  places  of  abode,"  in  stat.  7  W.  4.  & 
1  Vict.  c.  78,  s.  14,  most  not  be  too  stricdy  construed.  A  <<  residence" 
niay^perbaps  mean  only  the  place  where  a  party  sleeps.  But  he  may  be 
said  to  abide  in  any  place  which  be  frequents.  Besides,  the  statute  in  this 
respect  is  only  directory.  Sect  14  requires  that  the  members  of  the  council 
shall  «  personally"  deliver  the  papers  to  the  mayor  or  ^chairman :  r^gnrt 
bat  would  the  election  be  invalidated  if  the  member  banded  his  ^ 
paper  to  a  third  party  to  deliver  to  the  mayor,  and  that  was  done  in  the 
member's  presence  ?  Or  would  the  omission  of  the  Christian  name  make 
the  vote  bad  ?  The  same  section  requires  also  that  the  mayor  or  chairman 
shall  <<  openly  produce  and  read"  the  voting  papers.  Suppose  he  read  them 
without  openly  producing  them,  or  vice  versa^  would  the  whole  proceeding 
be  vitiated  ?  Further,  the  act  must  be  read  as  one  with  stat.  5  .&  6  W.  4| 
C.76 ;  and  sect.  142  applies.  The  election  does  take  place,  properly  speak* 
ing,  under  stat.  5&:  6  W.  4,  c.  76.  The  later  act  merely  adds  a  direction 
as  to  the  formal  mode  of  proceeding. 

Gunrdngf  in  reply.  R^na  v.  AUerstm^  1 Q.  B.  878,  is  an  instance  of 
the  strictness  with  which  the  statutory  directions,  as  to  the  election  of  aiders 
men,  are  construed.  Car.  ado,  vuU. 

Lord  DcNBCAN,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  description  of  the  place  of  abode  given  in  the  voting  papers  is  not 
true  ;  and  the  defect  is  not  cured  by  any  thing  in  the  act. 

Judgment  for  the  Crown. 


•The  QUEEN  v.  The  Inhabitants  of  CATTERAL.  [•901 

if  tfie  complsint  on  whicb  ptQpen  ara  lemovaJ  purporta  to  be  « fhe  inlonnatioii  and  compliiiit 
of  R.  R.,  aanstant  everaeer,*'  withoat  any  further  atatoment  aa  to  the  complaint,  and  copiea 
of  the  order  of  removal  and  examinatioaa  are  tranamitted  by  the  removing  paiiah  acconfing 
to  atat  4  dc  5  W.  4,  e.  7S,  a.  7S,  Qnarij  whether  the  aeaaiona,  on  appeal,  may  at  once  trail 
tiie  complaint  aa  made  without  authority,  and  on  that  ground  quaah  the  order  of  removal,  or 
whether  they  muat  receive  evidence,  if  tendered,  to  ahow  that  the  aaaiatant  overMer  waa  la 
laet  authorined  to  lay  the  eom|»taint 
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The  examinatioiis  on  which  an  oider  of  lenMnral  wm  made  stated  that  the  pauper  came  to  Ibv 
with  B.  as  a  fann  aerrant :  that  he  was  not  engaged  for  any  particular  time,  but  that  B.  immd 
him  board,  washing,  lodging  and  clothes  for  so  long  a  time  as  he  stayed :  that  pauper  eoottnned 
in  B/s  senrioe  in  that  manner,  without  leaving,  for  three  years,  during  all  which  time  he  lived 
and  slept  on  the  farm ;  that  there  never  was  any  other  agreement  come  to,  but  B.  fiNUid; 
pauper  in  board,  washing,  clothing  and  lodging  during  the  said  service. 

Mddf  that  the  examinations  did  not  show  any  hiring,  and  were  therefore  ii 


On  appeal  against  an  order  of  two  justices,  removing  William  Nuttall 
and  Mary  Aon  Nuttall  his  child,  from  the  township  of  Catteral  to  the  town- 
ship of  Dutton,  both  in  the  county  of  Lancaster,  the  sessions  quashed  the 
order  « for  defect  in  examinations,"  subject  to  the  opinion  of  this  couit 
upon  the  following  case. 

The  appeal  was  against  an  order,  &c.  (as  above.)  The  information  and 
examinations  were  respectively  as  follows : 

The  information.  «<  Lancashire,  to  wit.  The  information  and  complaint 
of  Richard  Raby,  the  assistant  overseer  of  the  poor  of  the  township  of 
Catteral,  in  the  said  county,  taken  upon  oath  before  us,  two  of  her  Majesty's 
justices,"  &c.,  <c  in  and  for  the  said  county,  the  27th  day  of  May,  a.  n. 
1843 :  who  saith  that  W.  Nuttall  and  Mary  Ann,  aged  about  fifteen  months, 
his  child,  have  come  to  inhabit  in  the  said  township  of  Catteral,"  &c.,  <<  and 
that  they  are  poor  and  actually  chargeable  to  the  said  township  of  Catteral, 
and  that  he  is  informed  and  believes  their  last  legal  setdement  is  in  the 
*9021  ^o^'i^^l^ip  of  Dutton  in  the  said  ^county,  to  which  place  he  desires 
an  order  to  remove  them.     (Signed)  Richard  Raby.    Sworn,"  &c* 

The  examinations.  <<  Lancashire,  to  wit.  Examinations,"  &c.  «( WiU 
liam  Bowin  saith :  I  am  a  farmer  in  the  township  of  Dilworth,  in  this  county, 
and  reside  at  a  farm  called  Written  Stone.  I  was  married  in  December, 
1833.  I  lived  at  home  with  my  father  about  a  year  and  a  half  after  my 
marriage,  when  I  went  to  live  at  the  farm  I  now  reside  at.  My  father's 
name  is  also  W.  Bowhi,  and  he  lives  at  a  farm  in  Dutton  in  this  county, 
called  Gudgeons,  which  he  has  lived  upon  for  upwards  of  thirty  years. 
Better  than  two  years  before  I  was  married,  the  pauper  W.  Nutt.ill  came  to 
Kve  with  my  father  as  a  farm  servant :  be  was  not  engaged  for  any  particular 
time ;  but  my  father  found  him  board,  washing  and  lodging  and  clothes,  for 
so  long  a  time  as  he  stayed.  The  pauper  W.  N.  continued  in  my  father's 
service  in  that  manner  without  leaving,  from  the  two  years  before  I  was  mar- 
ried until  after  I  left  home  to  live  at  Written  Stone  farm ;  during  all  which 
time  he  lived  and  slept  on  my  father's  form  in  Dutton ;  and  during  all  which 
time  he  was  a  bachelor.  There  never  was  any  other  agreement  come  to 
whilst  I  lived  at  home  :  but  my  father  found  the  pauper  W.  N.  with  board, 
washing,  clothing  and  lodging  during  the  said  service.     (Signed)"  &c. 

«<  The  pauper,  W.  Nuttall,  saith :  Better  than  two  years  before  the  wit- 
ness W.  Bowin  was  married,  I  went  to  his  father's,  W.  Bowin  of  Dutton 
fiurm,  as  a  farm  servant.  There  was  no  agreement  as  to  the  length  of  my 
service ;  but  I  was  found  with  board,  lodging,  clothing  and  washing  whilst 
I  stayed.    I  continued  in  the  senuce  finom  the  commencement  of  the  ti^e  T 
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ivent  *unt3  the  vritness  W.  Bowin  left  home  to  live  at  Written  Stone,  foM 
being  altogether  upwards  of  three  years  and  a  half;  during  all 
which  time  my  said  master  W.  Bowin  (the  father)  found  me  board,  lodging  : 
clothing  and  washing.  I  slept  at  his  farm,  and  was  a  bachelor,  during  such 
my  servitude.  The  farm  was  in  the  township  of  Dutton,  in  this  county, 
and  was  called  Gudgeons.  I  was  lawfully  married  about  eighteen  months 
ago,"  &c.     (The  rest  of  the  examination  is  not  material.) 

The  following  were  the  grounds  of  appeal,  duly  served  by  the  appellants 
on  the  respondents.  <<  1.  That  the  order  is  void,  and  was  made  without 
any  complaint  of  or  by  the  parties  who  by  law  are  authorized  and  required 
to  make  such  complaint.  2.  That  the  examinations  on  which  the  said  order 
of  removal  was  made  were  not,  and  are  not,  in  law  sufficient  to  justify  the 
making  of  the  said  order.  3.  That  the  examinations  are  bad  upon  the  faces 
of  them,  and  do  not  state  the  necessary  facts  from  which  it  can  or  may,  or 
ought  to  be,  implied  that  the  said  W.  Nuttall  did  gain  a  settlement  by  hiring 
and  service  as  in  the  said  examination  pretended.  4.  That  the  examinations 
do  not  state  or  suffieiendy  show  that  at  the  time  of  the  alleged  hiring  and 
service  the  said  W.  Nuttall  was  an  unmarried  person  not  having  child  or 
children,  as  by  law  required."    The  other  grounds  stated  are  not  material. 

The  appeal  came  on  to  be  heard  at  the  Lancashire  quarter  sessicms,  (Pres* 
ton,  October,  1843,)  when  the  respondents  ofiered  to  produce  evidence  in 
support  of  their  order ;  but  the  appellants  objected  that  the  complaint  and 
examination,  or  one  of  them,  were  or  was  insufficient,  so  that  the  order  was 
incapable  of  being  supported  by  any  evidence.  The  sessions,  afier  argu« 
ment,  *and  without  hearing  the  evidence  ofiered,  set  aside  the  order  rmgnA 
of  removal  for  the  insufficiency  of  the  examinations,  and  subject  to 
the  opinion  of  this  court  as  to  the  sufficiency  of  the  complaint  and  exami- 
nations as  above  set  forth. 

If  this  court  should  think  that  any  of  the  objections  taken  by  the  grounds 
of  appeal  ought  to  have  prevailed,  the  order  of  sessions  was  to  be  confirmed : 
if  the  court  should  think  that  none  of  them  ought  to  have  prevailed,  the 
order  was  to  be  quashed. 

Whigham^  in  support  of  the  order  of  sessions,  referred,  on  the  first  point, 
to  Stat.  13  &  14  Car.  2,  c.  12,  s.  1,  stat.  59  G.  3,  c.  12,  s.  7,  and  Bennett 
T.  Edwards^  7  B.  &  C.  586.     The  Court  then  called  upon 

Cowlings  contra.  Stat.  13  &  14  Car.  2,  c.  12,  s.  1,  requires  only  a 
<<  complaint  made  by  the  churchwardens  or  overseers  of  the  poor  of  any 
parish."  It  was  sufficient  here,  if  the  complaint  was  made  on  their  behalf, 
by  their  authority ;  and  that  would  have  been  established  if  it  had  appeared 
in  evidence  either  that  the  giving  notice  was  a  duty  of  the  assistant  overseer 
by  virtue  of  nis  appointment,  or  that  he  was  in  fac^  authorized  by  them  to 
give  it.  In  the  latter  case,  Begina  v.  Bedinghmn^  anti,  p.  653,  would  have 
been  applicable.  The  sessions,  therefore,  were  not  justified  in  refusing  to 
hear  evidence.  [Patteson,  J.  Is  there  any  case  diowing  that  the  com- 
plamt  may  be  made  by  the  attorney  of  the  overseers;  by  a  person  employed 
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*9051  ^  represent  them? (a)  *A  sufficient  authority  might  have  been 
shown  by  evidence.  Though  the  proceeding  had  been  irregular, 
the  removing  parish,  if  they  had  expressly  or  impliedly  sanctioned  it,  would 
have  been  concluded,  on  the  principle  laid  down  in  Regina  v.  Leominsiery 
ante,  p.  640 :  and  the  parish  officers  here  have  shown  their  adoption  of  the 
Oomplaint  by  sending  the  examinations  and  other  documents  required  by 
Stat.  4  &  5  W.  4,  c.  76,  s.  79.  The  form  of  the  complaint,  as  stated  in 
the  case,  is  immateriaL  It  need  not  be  in  writing ;  and  the  entry  of  it  bj 
the  justices  is  a  mere  memorandum,  not  a  record.  The  appellants  have 
suffered  no  prejudice. 

Wnghcan  was  then  desired  by  7%e  C(mrt  to  proceed  upon  the  second 
point  llie  examination  does  not  show  a  hiring  for  a  year.  In  Bex  ▼• 
Wincauntan^  Burr.  S.  C.  299,  it  was  stated  that  the  master  <«  hired  the  pau- 
per to  serve  him  in  husbandry,"  and  the  court  inferred  a  hiring  for  a  year; 
but  here  no  hiring  is  expressly  stated.  The  case  is  like  Bex  v.  ChrisVB 
Parish  in  Yorky  3  B.  &  C.  459,  where  the  statement  was  that  the  pauper 
<<  went  to  Mr.  Francis  Peacock  for  meat  and  clothes,  as  long  as  he  had  a 
mind  to  stnp."(i)     The  Court  then  called  upon 

Cowling  as  to  this  point.  The  words  of  Bowin's  deposition, « there  never 
■jras  any  other  agreement  come  to,"  show  that  there  was  some  agreement 
for  service,  on  the  terms  before  specified*  [Lord  DnimAir,  C.  J.  It  is 
^9061  *^^^  ^^^  ^^^^  ^^  parties  contracted  or  agreed,  or  that  the  pauper 
was  hired  at  all  to  stay  with  the  master.  No  obligation  of  any  sort 
appears.]  The  question  is,  whether  the  examination  did  not  afford  some 
evidence,  though  it  might  be  weak.  A  general  indefinite  hiring  is  a  hiring 
for  a  year,  unless  something  appears  that  may  raise  a  presumption  to  the 
contrary :  Bex  v.  Stockbridge,  Burr.  S.  C.  759.  [Lord  Denman,  C.  J. 
There  a  general  hiring  was  stated.  A  hiring  for  a  year  may  be  inferred 
from  the  statement  of  a  general  hiring ;  but  it  is  a  difierent  thing  to  infer  a 
hiring  from  the  feet  of  parties  having  lived  togt*tber  a  certain  time. 
"Williams,  J.  If  there  was  a  contract,  why  was  not  it  stated  in  the  ex- 
aminations ?  Patteson,  J.  This  examination,  properly  construed,  piiiw 
ports  only  that  there  was  no  agreement  at  all.] 

Per  Curiam,  (c)  Order  of  sessions  confirmed,  {d) 

(a)  See  Rtf^ina  ▼.  T%tf  Becorder  of  WorrefteTf  ante,  p.  508,  note  (rr),  where,  however,  dit 
qnesdon  turned  upon  stat  4  &  6  W.  4,  c.  76,  ■•  81,  which  ii  differenUy  worded  from  ital. 
13  &  14C.S,c  12,11.1. 

^6)  Whigham  also  contended  that  the  examinations  contained  nothing  eqoivalent  to  an  aHe* 
fation  that  the  pauper  waa  an  <*  unmarried  peraon,  not  having  chikl  or  childien/'  (3  &  4  W 
^  M.  c.  1 1,  a.  7,}  when  he  went  into  the  service. 

>)  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightman,  Ja. 

[d)  See  the  next  three  casea. 
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^The  ffaree  foQ<ming  cases  may  conveniently  be  bserted  hese.  [*907 

The  QUEEN  v.  The  Inhabitants  of  the  Township  of  LEEDS. 

(PRESTON  V.  LEEDS.) 

If  thfl  oompUiot  on  which  paupen  are  remoTed  purports  to  be  « the  iDformation  and  complaint 
of  D.,  general  aanatant  oveneer  of  the  poor  of  the  Preston  onion/'  of  which  the  remonng 
township  is  part,  without  any  further  Matementae  to  the  complainant,  and  copies  of  the  order 
of  removal  tuid  ezarainations  are  transmitted  by  the  removing  parish,  according  to  stat.  4  &  6 
W.  4,  c.  76.  s.  79,  QiMBre,  whether,  on  appeal,  it  be  ground  of  objection  that  the  complaint 
was  made  b)  a  person  not  appearing,  on  the  &ce  of  the  document,  to  have  any  authori^  1 

SembUf  per  Pattesoo,  J.,  that,  if  the  sessions,  on  hearing  evidenoe,  have  confirmed  the  order, 
this  court  may  presume  that  an  authority  in  fact  was  proved. 

If  pauper  in  his  eiamination  states  that  he  took  a  house  for  a  year  at  192.,  and  resided,  dee., 
and  **  paid  rent  '^  for  the  whole  time  of  his  tenancy,  this  does  not  show  the  house  to  have  heso 
held,  and  « the  renl  for  the  same  "  paid,  within  staL  59  6.  8,  c  60. 

On  appeal  against  an  order  of  two  justices,  removing  Matthew  Redmayne 
and  Ann  his  wife  firom  the  township  of  Preston,  in  Lancashire,  to  the  town- 
ship of  Leeds,  in  the  West  Riding  of  Yorkshire,  the  sessions  confinned  the 
order,  subject  to  the  opinion  of  this  court  upon  a  special  case,  the  material 
parts  of  which  were  as  after  stated. 

The  information  and  complaint,  and  the  examination,  on  which  the  order 
was  made,  were  respectively  as  follows :  <<  Borough  of  Preston  in  Lanca- 
shire, to  wit.  The  information  and  complaint  of  Thomas  Dixon,  general 
assistant  overseer  of  the  poor  of  the  Preston  Union,  of  which  union  the 
township  of  Preston  in  the  said  borough  is  part :  taken  before  us,"  &c., 
«  who  saith,"  &c.  The  case  then  proceeded  to  set  forth,  in  the  words  of 
the  complaint,  the  coming  to  inhabit,  the  want  of  settlement,  &c.,  and  the 
chargeability,  in  tlie  usual  form :  <<  And  that  he  is  informed  and  believes 
that  their  last  legal  settlement  is  in  the  township  of  Leeds,  in  the  West 
Riding,"  &c.,  <<to  which  place  he  desires  an  order  to  remove  them. 
Thomas  Dixon.     Sworn,"  &c. 

*The  examination  of  Matthew  Redmayne  was  set  fordi  in  the  case  raoQc 
as  follows :  <<  In  the  month  of  May,  1820, 1  became  the  tenant  of  a 
house  in  Kirkgate,  in  the  town  of  Leeds,  in  the  West  Riding,"  &c.  •<  I 
know  not  the  name  of  the  landlord  of  the  house ;  and  I  do  not  believe  I  ever 
heard  it ;  but  the  steward  of  the  house,  and  from  whom  I  took  it,  was  a 
Mr.  Wild,  an  old  man,  who  then  lived  in  Leeds:  the  house,  when  I  had  it, 
was  number  19,"  &c.  (Some  particulars  followed,  on  which  nothing 
turns.)  <«  I  took  the  house  for  a  year,  at,  I  believe,  19/. ;  but  I  am  not 
certain  whether  it  was  a  pound  more  or  less.  I  entered  on  and  resided  in 
the  house  in  the  said  month  of  May,  and  continued  to  reside  upon  it  witli 
my  family  until  the  month  of  October,  1621,  when  I  left  it.  I  paid  rent  for 
the  whole  time  of  my  tenancy.  I  have  not  since  done  any  act  to  gain  a 
settlement."    (The  rest  of  the  examination  related  to  the  diargeability.) 

The  appellants  received,  with  the  order  and  foregoing  complaint  and  ex- 
amination, the  following  notice  of  chai^;eabili^.    Die  case  tkien  set  out  the 
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notice,  stating  the  chargeability,  and  that  an  order  of  remoTal  had  been  ob* 
tained,  &c.  The  notice  was  signed  by  two  persons  styling  themselTes 
« overseers  of  the  poor  of  the  said  township  of  Preston.''  It  stated  the 
grounds  of  appeal,  raising  the  points  afterwards  discussed  at  sessions. 

On  the  trial  of  the  appeal  at  the  quarter  sessions  of  the  peace  for  the 
county  of  Lancaster,  holden,  &c.,  (Preston,  28th  June,  1843,)  it  was  con 
tended  on  the  part  of  the  appellants:  1.  That  the  order  of  removal  was 
void,  having  been  made  without  complaint  of  or  by  the  persons  or  parties 
who  by  law  are  authorized  and  required  to  make  and  institute  such  com- 
*9091  P'^^^  ^*  ^^^^  ^^^  ^complaint  and  examination  did  not  sufficiently 
show  chaigeability.  (No  further  notice  of  this  point  is  necessary.) 
3.  That  it  did  not  sufficiently  appear,  upon  or  by  the  exammation  aforesaid, 
that  the  house  mentioned  therein  was  held,  and  the  rent  for  the  same  ac- 
tually paid,  by  the  said  M.  Redmayne,  for  the  term  of  one  whole  year  at 
the  least.  The  court  of  quarter  sessions  overruled  the  objections,  and, 
after  hearing  evidence  in  support  of  the  order  of  removal,  confirmed  the 
order,  subject  to  the  opinion  of  this  court  upon  the  points  taken  and  stated 
in  the  foregoing  objections. 

If  the  court  should  be  of  opinion  that  the  objections,  or  any  or  either  of 
them,  ought  to  have  prevailed,  the  order  of  removal  was  to  be  quashed  for 
deficiency  in  the  examination.  If  otherwise,  the  orders  of  removal  and  of 
sessions  to  be  confirmed. 

Cowlings  in  support  of  the  order  of  sessions,  urged,  as  to  the  sufficiency 
of  the  complaint,  the  power  which  an  assistant  overseer  mig^t  have  to  lay 
the  information  on  behalf  of  the  other  parish  officers,  and  the  adoption  of  it 
by  them,  as  in  the  preceding  case.  By  stat.  4  &  5  W.  4,  c.  76,  s.  46, 
(e:itplained,  as  to  the  word  <^  officers,''  by  s.  109,)  the  Poor  Law  Coramis- 
sioners  may  direct  the  guardians  of  any  union  to  appoint  an  assistant  over- 
seer, and  may  define  his  duties.  The  assistant  overseer,  therefore,  is,  to 
some  extent  at  least,  a  lawful  agent  of  the  overseers  in  a  union.  Evidence 
was  heard  in  this  case ;  and  it  may  have  been  proved  that  a  part  of  his  duty 
was  to  lay  the  complaint  of  chargeability,  or  that  he  did  it  by  the  immediate 
direction,  or  even  in  the  presence,  of  the  overseers.  It  was  not  necessary 
•9101  ^^^  ^^  information  should  be  drawn  up  in  writing ;  and  it  ^appeais 
from  Regina  v.  The  Justices  of  Buckinghamshire^  3  Q.  B.  800,  807, 
that,  if  there  has  been  a  complaint  on  which  the  justices  have  acted,  this 
court  will  not  inquire  minutely  whether  all  the  facts  necessaiy  to  sustain  it 
can  be  made  apparent. 

The  objection  as  to  the  payment  of  rent  is,  in  substance,  that  the  words 
« I  paid  rent  for  the  whole  time  of  my  tenancy"  do  not  necessarily  imply  a 
payment  of  the  before-mentioned  rent,  amounting  to  19L  But  this  u^ 
merely  a  critical  view  of  the  examination.  The  sessions,  before  whom  the 
whole  evidence  was,  have  overruled  the  objection,  and  found,  in  effect,  that 
die  pauper  did  pay  the  requisite  amount  of  rent.  This  court  will  not  pre- 
sume, from  the  examinations,  that  one  rent  was  agreed  for  and  another  paid. 
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An  unlettered  man  making  a  deposition  cannot  be  expected  to  speak  with 
.the  exactness  which  this  objection  demands. 

R.  HaUj  contra.  As  to  the  first  point,  Dixon  is  stated  to  be  <<  general 
assistant  overseer  of  the  poor  of  the  Preston  union,  of  which  union  the 
township  of  Preston"  « is  part."  That  does  not  show  any  agency  in  Dixon 
for  the  township  of  Preston.  The  guardians  of  the  union  could  not  ap- 
point an  officer  for  the  purpose  of  making  removals  from  an  individual  town- 
ship :  they  have  nothing  to  do  with  removals,  and  cannot  direct  a  com- 
plaint. [Patteson,  J.  I  do  not  know  what  the  assistant  overseer  of  a 
union  is :  a  union  has  no  overseers.]  If  Dixon  has  any  authority,  he  has 
misstated  it ;  and  the  case  is  then  like  Ex  parte  The  Overseers  of  Harrdeyy 
1  Dowl.  &  Lowndes,  673.  The  complaint  does  not  purport  to  be  made  by 
an  agent  The  ^overseers  are  not  shown  to  have  adopted  that  par-  r*Qt  i 
ticular  proceeding ;  and,  if  they  had,  that  which  was  originally  a 
nullity  cannot  be  confirmed ;  Co.  Litt.  295  b.,  Shep.  Touchst.  313.  Pat- 
teson, J.  Suppose  there  appeared  no  description  of  the  party  informing, 
but  the  magistrates  were  satisfied  that,  in  point  of  fact,  he  had  authority  to 
inform.]  If  he  really  had  none,  and  the  objection  was  brought  to  the  notice 
of  the  justices,  their  decision  would  not  cure  it ;  though,  if  the  defect  was 
unknown  to  them,  the  case  might  be  diflferent,  according  to  Regina  v.  AU 
temun^  10  A.  &  £.  699.  [Patteson,  J.  If  we  think  the  sessions  right  in 
other  respects,  we  shall  probably  say  they  were  satisfied  in  the  beginning 
that  the  assistant  overseer  had  authority.] 

The  examination  does  not  state  the  requisite  payment  of  rent.  Regina  y. 
The  Recorder  of  Pontefradj  2  Q.  B.  548,  shows  the  accuracy  with  which 
an  examination  ought  to  follow  the  statute  under  which  this  Idnd  of  settle- 
ment is  claimed.  Consistently  with  this  examination  the  pauper  may  not 
have  paid  « the"  rent  for  the  house,  according  to  stat.  59  G.  3,  c.  50. 
{Whigham  and  Pashley^  on  the  same  side,  were  not  heard.) 

Lord  Denman,  C.  J.  I  cannot  find  enough  stated  here  to  give  a  settle- 
ment. It  does  not  appear  what  rent  was  paid.  I  am  sorry  that  the  omis- 
sion of  one  little  word  should  make  the  difference ;  but  it  does  so.  The 
orders  must  be  quashed. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Orders  qua8hed.(a) 

(a)  See  the  preceding  end  next  two 
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WARK. 

A  oertiorari  umied  to  bring  op  all  ordeii  made  between  «  The  InKahUomti*  of  tiie  pnrisb  of  M. 
and  thote  of  the  parieh  of  O.  An  order  of  fleidonii  wm  retnraed,  made  on  appeal  by  «  Tim 
dmrchtcardeni  and  overater^  of  M.,  against  an  order  of  removal  from  O.  to  M. 

Held,  no  variance. 

A  ttatement  in  grounds  of  appeal,  that  the  pauper  became  tenant  of  a  honae,  &c^  occnpiad  it 
for  eeven  months,  and  **paitr  the  parochial  rates  or  taxes  in  respect  of  such  house,  does  not 
ahow  a  iM-ttlement  by  being  charged  with  and  paying  publk  taxes,  dec,  within  stat  3  dc  4  W. 
dbM.c  11,8.6. 

On  appeal  against  an  order  of  two  justices  removing  James  Walker  from 
the  parish  of  St.  Olave,  Southwark,  to  the  parish  of  St.  Mary  Magdalen, 
Bermondsey,  both  in  the  county  of  Surrey,  the  sessions  discharged  the  order, 
subject  to  the  opinion  of  this  court  upon  the  following  case. 

The  removal  was  made  upon  the  examination  of  the  pauper,  James 
Walker,  showing  that  he  had  gained  a  settlement  in  the  appellant  parish  in 
1818,  by  renting  a  tenement,  and  stating  that  he  had  done  no  act  to  gain  a 
subsequent  settlement.  There  were  four  grounds  of  appeal ;  the  first  ob- 
jected to  the  order  of  removal  and  examination  as  insufficient ;  the  second 
and  third  denied  the  setdement  stated  in  the  examination  ;  and  the  fourth, 
which  was  the  ground  applicable  to  the  present  case,  was  in  the  following 
terms.  <<  That  the  said  J.  Walker,  in  or  about  the  month  of  May,  in  the 
year  1821,  became  tenant  of  a  house  situate  in  Fore  street,  in  the  parish  of 
St  Clement,  in  the  town  or  borough  of  Ipswich,  in  the  county  of  Suffolk, 
and  hired  the  same  of  a  Mr.  Garrard  at  die  yearly  rent  of  15/.,  and  occu- 
pied and  resided  therein  for  upwards  of  seven  months,  and  paid  one  or 
more  of  the  parochial  rates  or  taxes  in  respect  of  the  said  house  so  situate 
in  Fore  street,  in  the  said  parish  of  St.  Clement,  Ipswich,  and  thereby  gained 
a  settlement  in  such  last-mentioned  parish." 

*91^1  ^^  ^^  hearing  of  the  appeal,  the  respondents  proved  *the  settle- 
ment in  the  appellant  parish  as  set  forth  in  the  examination :  and 
the  appellants  opened  their  case,  setting  up  a  subsequent  settlement  in  the 
parish  of  St.  Clement,  Ipswich.  Whereupon  the  counsel  for  the  respondents 
objected  that  the  statement  of  the  ground  of  appeal  was  insufficient,  on  the 
ground  that  it  was  not  stated  therein  that,  the  pauper  was  ever  rated  to  or 
charged  with  any  parochial  rates  or  taxes.  Secondly,  that  it  did  not  state 
that  the  pauper  paid  his  share  of  parochial  rates  or  taxes.  (The  third 
and  fourth  grounds  are  not  material.)  Fifthly,  that  it  did  not  specify  what 
description  of  parochial  rates  or  taxes  the  pauper  paid.  And,  sixthly,  that 
it  did  not  sufficiently  state  the  time  at  which  any  such  tax  was  paid  by  him. 
The  Court  of  Quarter  Sessions  was  of  opinion  that  the  statement  of  the 
ground  of  appeal  was  sufficient ;  that  it  gave  the  requisite  information  to  the 
respondent  parish  with  sufficient  particularity,  and  sufficiently  stated  the  con- 
stituent parts  of  the  settlement  relied  upon,  and  was  not  csJcuIated  to  mis- 
lead :  and,  after  hearing  evid^jice  of  the  occupation  by  and  residence  of  the 
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pauper  of  and  in  a  house  in  Fore  street,  in  the  said  parish  (above  the  ycarlv 
value  of  10/.)  from  the  middle  of  May,  1821,  to  the  November  following, 
and  his  continued  residence  in  the  said  parish,  but  not  in  the  same  tenement, 
for  several  months  longer,  of  his  being  rated  to  the  poor-rate  of  the  said 
parish  in  June  and  September,  1821,  for  the  said  house,  and  of  his  duly 
paying  such  rates  respectively  in  July  and  October,  1821,  they  quashed  the 
order  of  removal,  subject  to  the  opinion  of  this  court. 

The  question  for  the  opinion  of  the  court  was,  whether  the  statement  of 
the  ground  of  appeal  was  sufficient,  and  gave  the  requisite  information  to 
the  •respondent  parish  with  sufficient  particularity,  and  was  not  cal-  rmqtA 
culated  to  mislead  :  and,  if  the  court  should  be  of  opinion  that  the 
ground  of  appeal  was  sufficiently  stated,  then  the  order  of  sessions  was  to 
be  confirmed  ;  but  if  the  court  should  be  of  a  contrary  opinioni  to  be 
quashed,  &:c. 

The  certiorari  in  this  case  required  the  justices  to  send  up  <<  all  and  sin- 
gular orders,  made,"  &e.,  «  between  the  Inhabitants  of  the  parish  of  St. 
Mary  Magdalen,"  &c.,  «  appellants,"  and  « the  Inhabitants  of  the  parish 
of  St.  Olave,"  &c.,  «  respondents,  touching  the  settlement,"  &c.  The 
order  of  sessions  returned  under  the  writ  described  the  appeal  as  made  <<  by 
and  on  behalf  of  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  St.  Magdalen." 

WaUingerj  in  support  of  the  order  of  sessions.  First,  the  appellants  are 
described  in  the  certiorari  as  <<  the  inhabitants  of  the  parish  of  St.  Mary 
Magdalen,*'  &c. ;  in  the  order  of  sessions,  as  <<  the  churchwardens  and 
overseers  of  the  poor  of  the  parish,"  &c.  Proceedings  to  be  removed  by 
certiorari  must  be  properiy  described  in  the  writ ;  2  Nol.  P.  L.  591 ;  citing 
Rex  V.  Hedifigham  Sible^  Burr.  S.  C.  112,  and  Begina  v.  Barkings  2  Salk. 
452.  Regina  v.  Pliniy  2  Ld.  Ray.  820,  is  to  the  same  effect.  The  differ- 
ence is  not  immaterial ;  because  no  person  except  the  parish  officers  has  a 
right  to  appeal,  at  least  since  stat.  4&5W.  4,  c.  76;  Regina v,  Colbeckj 
12  A.  &  E.  161.  [Lord  Denman,  C.  J.  It  is  the  invariable  practice  at  the 
Crown  office  to  describe  appellants  in  the  certiorari  in  this  form.  *M.  r*9i  5 
•  Chambers,  for  the  respondents,  cited  Regina  v.  Fordham^  11  A.  & 
E.  73, 79, 80.  [Lord  Dcnmak,  C.  J.  There  is  no  variance.  The  church- 
wardens and  overseers  are  the  agents  of  the  inhabitants.  And  Regina  v. 
Fordham  is  a  direct  authority  as  to  the  time  of  taking  the  objection.] 
As  to  the  fourth  ground  of  appeal,  it  is  true  that,  to  gain  a  settlement 
under  stat.  3&  4  W.  &M.  c.  11,  s.  6,  a  party  must  <<be  charged  with"  as 
well  as  <<pay"  his  share  of  the  public  taxes  or  levies  of  the  parish.  But 
here  is  a  virtual,  though  not  a  formal,  statement  that  the  party  was  charged. 
The  court  will  infer  the  fact,  though  not  expressly  stated^  on  the  principle 
acted  upon  in  Regina  v.  Pilkingtonj  ante,  p.  662.  It  is  clear  that  the  pre- 
mises were  rated.  [Patteson,  J.  To  make  a  good  rating,  must  not  some 
person  be  rated  ?    Can  you  rate  the  house  ?]    According  to  St.  Mary  k 
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More  V.  Heavytree^  2  Salk.  478,  that  may  be  done.(a)  [Colebidge,  J. 
How  does  it  appear  that  any  rate  was  made  during  the  pauper's  occupation  ? 
He  was  only  seven  months  in  the  house.  He  may  have  paid  the  rates  the 
day  he  came  in.]  It  must  be  supposed  that  the  rates  which  he  paid  were 
made  during  his  occupation.  [Lord  Denman,  C.  J.  We  had  rather  not 
draw  that  inference.] 

JIf.  ChamberSy  (with  whom  was  CameTj)  contra,  was  stopped  by  the 
court. 

Per  Curiam.{b)  Order  of  sessions  quashed.(c) 

(a)  But  Bee,  as  to  this  case,  Bex  ▼.  WaUall,  Cald.  85,  87. 

(6)  Lord  Denman,  C.  J.,  Patteion,  Williama,  and  Coleridge,  Js. 

(c)  See  the  next  and  two  preceding  cases. 
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(WASHTON  V.  LEEDS.) 

Assuming  that  a  wife  may  be  remoTed  to  her  maiden  settlement  without  her  husband  by 
sent  of  both,  such  consent  is  not  to  bo  mferred  finom  examinations  of  the  husband  and  wife 
taken  st  the  same  time  before  the  removing  justices,  in  which  the  husband  states  bis  con- 
sent, and  the  wife  says  nothing  on  the  subject. 

The  firxt  examination  purported,  by  the  heading,  to  be  taken  by  the  justices  touching  the  abU 
tlement  of  J.  M.,  the  husband :  other  material  ones  purported  to  be  taken  "  at  tha  tiiDB» 
place,  and  in  manner,  aforesaid :"  but  one  of  these  related  entirely  to  the  wife's  maiiten 
settlement,  and  the  order  removed  her  and  her  children,  and  not  the  husband.  Held,  that 
the  examinations  were  not  on  that  account  objectionable,  on  appeal  against  the  order. 

The  examinations  stated  that  the  husband  and  a  parish  officer  had  diligently  inquired  in  afl 
likely  places  for  the  husband's  Rettlement,  but  had  not  found  any,  and  believed  he  had  none. 
Heldf  that  the  search  was  sufficiently  stated,  and  that  the  examinations  were  not  defeeliinB 
for  omitting  to  show  with  more  certainty  that  the  husband  had  not  a  settlement  in  deotlaod, 
-Ireland,  The  Isle  of  Man,  dtc,  to  which  he  and  hb  family  might  have  been  removed  under 
ratat.  69  O.  3,  c  12,  s.  33. 

On  appeal  against  an  order  of  two  justices,  (dated  January  l8th,  1843,} 
removing  Lydia  Morgan,  and  Margaret,  Thomas,  John  and  Ann,  her  chil- 
dren, from  the  township  of  Leeds,  in  the  borough  of  Leeds,  in  the  county 
of  Yprk,  to  the  town^ip  of  Washton,  in  the  North  Riding  of  the  said 
county,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  court 
^n  the  following  case. 

The  examinations  on  which  the  said  order  of  removal  was  made  were 
taken  down  in  writing  on  the  same  sheet  of  paper  on  which  the  said  order 
was  written,  except  the  examination  of  Greorge  Smith,  which  was  on  a  sepa- 
rate sheet;  and  which  said  examinations  were  in  the  words  following. 

<<  Borough  of  Leeds,  in  the  county  of  York.  The  examination  of  John 
Morgan  of  Leeds,  taken  upon  oath  at  the  Court  House  in  Leeds,  in  the 
said  borough,  the  18th  day  of  January,  1843,  before  us,  Anthony  Titley^ 
and  Griffith  Wright,  Esquires,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  borough,  touching  the  place  of  his  last  lawful  settlement, 
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Who  saith  as  follows,  viz. :  I  lire  No.  12  Back  Bow  street,"  •&c.  r^q^^ 
<^  I  have  a  wife  called  Lydia,  whose  maiden  name  was  LyJia  Miller. 
I  w^s  lawfully  married  to  her  at  Masham  parish  church  about  fourteen  years 
ago.  I  have  four  children  by  her,  all  born  in  lawful  wedlock ;  namely, 
Margaret,  aged  twelve  years,  Thomas,  aged  eight  years,  John,  aged  four 
years,  and  Ann,  aged  one  year  and  nine  months ;  all  of  whom  are  un- 
emancipated,  and  never  gained  a  settlement  for  themselves.  I  am  now 
living,  residing  and  inhabiting,  and  have  for  the  last  forty  days  been  living, 
residing  and  inhabiting,  with  my  said  wife  and  children ,  in,  and  we 
are  actually  chargeable  to,  the  township  of  Leeds,  aforesaid.  I  never 
gained  a  settlement  in  my  own  right.  My  father  and  mother  were  called 
James  Morgan  and  Ellen  Morgan.  I  never  heard  where  they  were  mar- 
ried. They  neither  of  them  ever  gained  a  settlement  in  England,  or  had 
any  place  of  settlement  in  England,  to  my  knowledge  or  belief,  either 
derivative  or  acquired.  I  never  knew  the  place  of  my  birth,  though  I 
have  made  diligent  search  and  inquiry  to  ascertain  it.  My  father  died 
about  twenty-four  years  ago ;  and  my  mother  died  about  eight  years  ago.  I 
am  now  aged  thirty-two  years.  In  the  month  of  October  last,  I  assisted 
George  Smith  in  endeavouring  to  discover  my  place  of  settlement,  and  in 
inquiring  after  the  place  of  settlement,  if  any,  of  my  father  and  mother ; 
and  we  inquired  of  all  persons,  and  searched  in  all  likely  places,  to  find  a 
place  of  settlement  for  me,  but  without  success ;  that  we  could  not  discover 
any  settlement  for  me,  and  I  bielieve  I  never  had  any.  I  hereby  consent 
and  agree  that  my  said  wife  and  children  shall,  without  me,  be  removed  to 
the  township  of  Wasbton,  in  the  county  of  York,  that  being  the  *last  r«Q|o 
place  of  her  maiden  settlement  at  and  immediately  before  my  in- 
termarriage with  her :  and  I  pray  that  such  removal  may  be  forthwith  or 
dered  and  made  according  to  law.     John  Morgan.     Sworn,"  &c. 

<<  The  examination  of  Lydia  Morgan,  taken  upon  oath  at  the  time,  place 
and  in  manner,  aforesaid :  who  says  that  I  am  the  wife  of  the  above-named 
John  Morgan,  I  never  gained  a  settlement  for  myself.  I  am  now  aged  thirty- 
two  years.    I  am  the  lawful  daughter  of  the  under-mentioned  John  Miller. 

<<  The  mark  of  Lydia  X  Morgan.    Sworn,"  &c. 

«  The  examination  of  John  Miller,  taken  upon  oath  at  the  time,  place 
and  in  manner  aforesaid :  who  says,"  &c.  (This  was  the  deposition  of  th#> 
wife's  father,  and  related  wholly  to  her  maiden  settlement.) 

«  The  exammation  of  George  Smith,  one  of  the  overseers  of  the  poor  of 
the  township  of  Leeds,  in  the  said  borough,  taken  upon  oath  at  Leeds,"  &c.. 
<<on,"  &c.,  << before  us,  two  of  her  Majesty's  justices,"  &c.,  retouching 
the  last  place  of  the  legal  settlement  of  John  Morgan  and  Lydia  his  wife, 
and  their  children ;  who  saith  as  follows,  viz.:  That  I  have,  together  with 
the  said  J.  Morgan,  made  diligent  search  and  inquiry,  with  the  object  of 
discovering  and  ascertaining  whether  the  said  J.  Morgan  hath  any  legal 
settlement;  and  that  I  have  not  been  able  to  discover  or  ascertain  that  the 
said  J.  Morgan  hath,  either  by  his  own  act,  or  the  act  of  bis  parents  df  tfaeit 
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i^icestore,  or  otherwise,  acquired  anj  settlement ;  or,  if  any  such  settlement 
hare  been  acquired,  I  verily  belicTe  that  the  same  is  not  known,  and  tan- 
not  in  any  manner  he  ascertained.  Geore;e  Smith.  Sworn,'*  &c. 
^^  gi  *The  following  are  the  grounds  of  appeal  on  which  the  appellants 
^  relied.  1.  (a)  <<  The  said  paupers  appear  on  the  said  examinations 
to  be  the  wife  and  unemancipated  children  of  one  J.  Morgan,  and  to  have 
been  living  with  him  at  the  time  when  the  said  examinations  were  taken, 
to  wit,  on  the  18th  day  of  January  last ;  and  it  does  not  appear,  on  the  said 
examinations,  that  the  said  J.  Morgan  is  not  a  person  bom  in  Scotland,  or 
Ireland,  or  in  the  Isle  of  Man,  or  Scilly,  or  in  either  of  the  Isles  of  Jersey 
mr  Guernsey,  or  that,  being  bom  in  one  of  the  countries  or  isles  afore* 
said,  he  has,  or  has  gained,  a  settlement  in  England  the  place  whereof 
is  unknown."  "And  that  the  said  examinations  show  a  greater  pro- 
bability of  the  said  paupers  being  the  wife  and  unemancipated  children 
of  a  person  bora  in  Scotland  or  Ireland,  or  one  or  other  of  the  said  isles, 
who  has  not,  nor  has  gained,  any  settlement  in  England,  than  of  their 
being  the  wife  and  children  of  a  person  bom  in  England  who  has  no 
settlement  in  England,  or  a  person  who  has  a  settlement  in  England,  the 
place  whereof  is  unknown,  or  a  person  bora  in  any  other  part  of  the  world 
than  in  one  or  other  of  the  said  countries  and  isles  herembefore  mentioned, 
or  a  person  bora  in  any  of  the  said  countries  or  isles  who  once  had,  but 
who  on  the  said  18th  day  of  January  last  had  not,  any  settlement  in  Eng* 
land."  2.  <<  That  the  said  examination?  do  not  show  that  any  search  or 
inquiry  has  been  made  by  the  overseers,"  &c.,  "  or  by  any  person  or  per* 
sons  whatever,  to  ascertain  whether  the  said  J.  Morgan  is  a  person  born  in 
Scotland  or  Ireland,  or  in  the  Isle  of  Man,"  &c.  3.  (In  substance.)  That 
*9201  ^^  examinations  do  not  show  where  or  *how  J.  Morgan  and  G. 
Smith  have  searched  for  a  place  of  settlement,  or  that  sufficient 
search  has  been  made.  4.  <<  That,  although  the  said  examinations  show 
that  the  said  Lydia  Morgan  and  her  said  children  were  living  with  her  said 
husband  in  the  said  township  of  Leeds  at  the  time  when  the  said  examina- 
tions were  taken,  to  wit,  on,"  &c.,  ^<yet  it  does  not  appear  on  the  said 
examinations  that  the  said  pauper,  Lydia  Morgan,  consented  to  be  removed 
to  the  said  township  of  Washton,  or  consented  to  be  removed  at  all,  without 
her  husband,  the  said  John  Morgan."  5.  «  That  the  said  examinations 
are  informal,  insufficient  and  bad,  in  respect  of  other  matters  besides  those 
to  which  the  preceding  grounds  of  appeal  relate,  and  that  the  said  exami- 
nations do  not  show  a  good  and  sufficient  cause  for  the  removal  of  the  said 
paupers  from,"  &c.,  <<tp,"  &e.  6.  <<That  the  examinations  whereon  the 
said  order  of  removal  was  made  were  not  duly  taken  by  the  said  Anthony 
Titley  and  Griffith  Wright,  Esquires,  the  two  justices  by  whom  the  said 
order  of  Kmoval  was  made." 
When  the  appeal  came  on  to  be  heard,  the  appellants  insisted  that  the 

{a)  Tbe  groandi  were  etated  at  ooneideraUe  length ;  the  abofre  eztndi  oootain  all  Chat  is 
deemed  materia!  to  thia  report. 
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exaninations  were  insufficient  to  warrant  the  order,  on  the  fourth  ground 
of  appeal  above  stated.  The  appellants  also  claimed  a  right  to  insist  under 
the  fifth  and  sixth  grounds  of  appeal,  that  the  order  ought  to  be  quashed, 
inasmuch  as  it  appeared,  on  looking  at  the  said  examinations,  including  the 
headings  thereof,  that  the  examinations  of  John  Morgan,  Lydia  Morgan,  and 
John  Miller  were  not  taken  in  the  matter  to  which  the  order  relates ;  and 
that  the  remaining  examinations  were  insufficient  to  support  the  said  order. 
No  authorities  were  cited  by  counsel  on  either  side  on  any  of  the  above 
points.  On  the  objections  so  taken  *under  the  fourth,  fifth  and  sixth  r«qQi 
grounds  of  appeal,  the  sessions  quashed  the  order,  subject  to  the 
opinion  of  this  court.  The  appellants  also  insisted  that  the  examinations 
were  insufficient  to  warrant  the  said  order  on  the  first,  second  and  third 
grounds  above  stated.  The  sessions  expressed  an  opinion  against  these 
objections,  but  gave  leave  to  the  appellants  to  include  those  other  groundfs 
as  well  as  the  objections  taken  under  the  fourth,  fifth  and  sixth  grounds  in 
the  case. 

If  this  court  should  be  of  opinion  that  all  the  objections  so  taken  by  the 
appellants  ought  to  have  been  overruled,  then  the  order  of  sessions  was  to 
be  quashed  and  the  order  of  removal  to  be  affirmed.  If  the  court  should 
think  the  objections  or  any  of  them  fatal  to  the  order  of  removal,  then 
the  order  of  removal  to  stand  quashed,  and  the  order  of  sessions  to  be 
affirmed. 

The  case  was  argued  in  this  term,  (a) 

Bliss  and  Slapletoriy  in  support  of  the  order  of  sessions.  1.  As  to  the 
separation  of  husband  and  wife:. assuming  that  the  wife  consented,  the 
separation  was  lawfiil  according  to  Rex  v.  EU/umij  5  East,  113:  but  the 
authority  of  that  case  was  much  questioned  in  Rex  v.  Leeds^  4  B.  &  Aid.  498 ; 
and  the  decision  may  probably  be  reviewed.  (The  judgment  of  the  court 
makes  it  unnecessary  to  report  this  part  of  the  argument  more  fully.) 
2.  Even  if  the  power  to  separate  husband  and  wife  existed,  the  justices, 
before  exercising  it,  should  have  satisfied  themselves  that  the  husband  was 
not  born  in  Scotland  or  Ireland,  or  any  other  of  the  places  mentioned  in  stat. 
59  G.  3,  c.  12,  s.  33,  in  which  case  the  family  might  all  have  been  removed 
together.  *3.  By  the  examinations  it  appears  that  the  justices  made  [•qm 
their  order  without  inquiring  into  any  settlement  but  that  of  John 
Morgan ;  for  all  the  examinations,  except  Smith's,  are  headed  as  referring 
to  John  Morgan's  settlement  only ;  and  Smith's  does  not  in  fact  relate  to 
any  other. 

R,  Hall  and  Pashley^  contra.  As  to  the  third  objection ;  the  proper  subject 
of  inquiry  in  the  first  instance  was  the  settlement  of  the  husband.  His 
examination  professes  to  turn  upon  that ;  the  next  two  are  not  headed  as  re- 
lating- to  any  settlement.  And  it  is  the  complaint  that  determines  the  subject 
matter  of  inquiry.  Before  stat.  4  &  5  W.  4,  c.  76,  no  dispute  of  this  kind 
could  have  arisen ;  for  no  written  examinations  were  necessary :  the  only 

(CL)  April  20Ui.     Before  Lord  Denman,  C.  J.,  Patteson,  WUliamfl^  and  Wightman,  Ji^ 
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question  would  have  been  what  was  the  complaint,  and  what  order  was 
drawn  up.  And  now,  that  which  is  termed  the  caption  is  no  necessaiy 
part  of  the  examinations,  but  is  simply  an  ear-mark.  An  examination  is 
merely  the  minute  of  a  person  taking  down  answers,  not,  like  an  affidavit,  a 
document  deriving  its  ef&ct  wholly  and  independently  from  the  matter  con- 
tained in  it.  The  distinction  is  pointed  out  in  Caudle  v.  Seymour^  1  Q.  B. 
889.  If  there  was  a  mistake  here,  it  is  not  more  material  than  that  in 
Regina  v.  Slkstone^  2  Q.  B.  520,  which  the  court  held  not  to  be  fetal.  As 
to  the  possibility  of  a  settlement  in  Scotland  or  Ireland,  the  examinations 
state  enough  to  throw  the  burden  of  proving  such  a  settlement  on  the  other 
side.  On  a  question  as  to  the  settlement  of  a  child,  it  has  been  held  that 
the  maiden  settlement  of  the  mother  prevailed  against  the  birth  settlement, 

*9231  ^''^'^S'^  ^^  ^^^  ^^^  ascertained  whether  *or  not  the  father  had  a  settle- 
ment ;  Bex  V.  St,  Mary^  Leicester y  3  A.  &  £.  644.  The  mother's 
maiden  settlement,  therefore,  in  a  case  like  the  present,  must  be  looked 
to,  rather  than  the  alleged  possibility  of  the  father  being  a  native  of  Ireland 
or  Scotland.  [Patteson,  J.  The  objection  seems  to  be  that,  before  this 
order  was  made,  the  register  of  every  parish  in  the  kingdom  should  have 
been  searched.]  As  to  the  separation  of  husband  and  wife,  the  wife's  con- 
sent is  not  stated  on  oath,  nor  is  that  necessary:  all  the  parties  were  before 
the  removing  justices ;  the  husband,  in  the  wife's  presence,  consented  to  the 
separation,  and  prayed  that  the  removal  might  be  ordered.  It  is  sufficient 
that  she  acquiesced.  It  must  be  taken  that  this  was  evidence  of  consent 
with  which  the  removing  justices  might  be  satisfied.  And,  if  such  consent 
was  given,  the  removal  is  justified  by  the  decision  in  Rex  v.  Eltham^  5  East, 
113,  which  has  never  been  overruled,  and  is  supported  by  note  (a)  to  Aery. 
Eiistboumey  4  East,  103.  (The  further  argument  on  this  point  is  omitted,) 
At  all  events  the  two  children  who  are  above  the  age  of  nurture  must  be 
removed  to  the  maiden  settlement.  Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  in  the  ensuing  vacation,  (May  10th,)  delivered 
judgment  as  follows: 

The  endeavour  in  this  case  was  to  induce  the  court  to  review  the  decisioc 
in  Rex  v.  Eltham.  But  the  point  cannot  arise,  for  want  of  any  statement 
of  consent  on  the  part  of  the  wife.  The  rule  for  quashing  the  order  of 
sessions  must  therefore  be  discharged. 

Order  of  sessions  confirmed. 
*9241        ^Loi'd  Denman,  C.  J.,  in  Trinity  term,  (June  3d,)  1844,  de- 
livered the  further  judgment  of  the  court  as  follows : 

In  this  case  the  order  of  sessions  was  confirmed  on  the  single  ground  that 
the  wife  had  not  consented  to  be  removed  without  her  husband,  and  that,  at 
all  events,  such  consent  was  necessary  to  a  valid  removal,  assuming  that  it 
would  be  valid  under  any  circumstances.  The  court  did  not  then  recollect 
that  this  ground  of  decision  does  not  apply  to  two  of  the  children,  who  are 
above  the  age  of  nurture.  As  to  them  it  becomes  necessary  to  consider  the 
other  points  of  the  case. 
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One  of  them  arises  upon  the  examinations  of  the  father  and  mother,  and 
one  Miller,  which  it  is  said  were  taken,  as  appears  by  the  heading,  touching 
the  lawful  settlement  of  the  father ;  whereas  the  order  of  removal  is  of  the 
wife  and  children  to  the  wife's  maiden  settlement,  and  the  examinations 
should  have  been  headed  accordingly.  We  think  that  this  point  is  not  tenable. 
An  inquiry  into  the  father's  settlement  was  necessary  in  this  case,  and  was 
the  foundation  of  the  proceedings  ;  for,  until  it  appeared  that  his  settlement 
could  not  be  discovered,  the  wife's  settlement  was  immaterial ;  and,  when 
it  did  so  appear,  the  rest  of  the  inquiry  followed  as  of  course.  The  heading 
of  an  examination  may  doubtless  be  important  with  regard  to  an  indictment 
for  perjury,  and  for  the  purpose  of  showing  that  it  was  taken  in  a  matter 
where  the  justices  had  jurisdiction.  Here  the  beading  sufficiently  shows 
jurisdiction:  and  it  is  true  so  far  as  it  goes;  for  there  was  an  inquiry 
touching  the  settlement  of  the  father;  but  there  was  also  a  further  inquiry, 
ari^g  out  of  the  first  inquiry,  which  is  not  noticed  in  the  heading.  If  that 
further  inquiry  had  been  unconnected  with  the  first,  the  *case  would  r^nnr; 
have  been  very  different ;  but,  as  it  is,  we  think  it  to  have  so  en- 
tirely  arisen  out  of  that  first  inquiry,  that  we  must  hold  the  examination  to 
have  been  sufficiently  taken  and  headed. 

The  second  point  is  also  untenable.  It  appears  from  the  examinations 
that  diligent  inquiries  were  made  to  ascertain  the  father's  settlement.  The 
precise  nature  of  those  inquiries  need  not  be  stated.  Then  it  is  said  that 
these  examinations  do  not  negative  the  father's  having  been  bom  in  Scotland 
or  Ireland,  or  Scilly,  or  Guernsey,  or  Jersey.  The  answer  is,  that  they  show 
it  is  not  known  where  he  was  born.  It  is  obviously  impossible  to  negative 
his  birth  in  the  places  mentioned,  except  by  showing  where  he  was  bom. 
It  would  be  absurd  to  require  a  search  in  every  town  and  village  in  Scot- 
land, Ireland,  &c. ;  and,  even  if  such  search  were  made,  the  result  would 
be  any  thing  but  certain.  The  same  answer  applies  as  to  the  supposed  ne- 
cessity for  searching  every  parish  register  in  England. 

We  are  tlierefore  of  opinion  th'it  the  order  of  removal  is  good,  and  ought 
to  have  been  confirmed,  so  far  a?  regards  the  two  children  above  the  age  of 
nurture,  and  that,  to  that  extent,  the  order  of  sessions  ought  to  be  quashed ; 
out  to  remain  confirmed  as  regards  the  wife  and  the  other  children :  and  the 
rule  of  this  court  must  je  amended  accordingly. 

Order  of  sessions  quashed  as  to  the  two  elder  children;  in  all  other 
respects,  confirmed,  (a) 

(a)  Set  the  ttiree  preceding 
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•926]        •The  QUEEN  w.  WCHARDS,  BIRD,  and  Others. 

The  rptnm  to  a  habeu  corpDs  stated  that  the  prisoner  was  eommitted  for  three  montlia  bj  wav 
rant  of  a  iuatioe,  (set  forth  in  the  return,)  reciting  a  oonTiction  bj  the  justice,  on  which  tiw 
warrant,  purported  to  proceed,  for  an  ofknce  under  sUL  4  G.  4,  a  34,  s.  3.  The  recited  con- 
viction was,  on  the  face  of  it,  bad.  The  return  then  stated  tliat,  a  week  after  such  oommil- 
ment,  the  prisoner  being  atiil  in  costody,  the  same  justice  delirered  to  the  jailer  another 
warrant  of  commitment  redting,  and  grounded  upon,  a  conviction  of  the  same  date  as  the 
fiiBt,  by  the  same  justice,  setting  forth  the  same  oflence,  and  imposing  the  same  poniahmenL 
lb  this  conviction  no  material  defect  appeared. 

Held,  that  the  prisoner  was  not  entitled  to  be  discharged,  the  return  showing  a  good  waiw 
rant  under  which  he  was  in  custody. 

A  HABEAS  corpus  issued  in  this  term,  commanding'  the  keeper  of  the 
noQse  of  correction  at  Leicester  to  bring  up  the  bodies  of  Joseph  Richards, 
John  Bird,  James  Walker  and  William  Bird,  committed  and  detained  in 
tile  said  prison,  with  the  days  and  causes  of  their  being  detained,  &c.,  to 
undergo,  &c.     The  keeper  returned  as  iSi^ows : 

Leicestershire,  to  wit.  I,  John  Allen,  the  keeper,  &c«,  do  certify  and 
return,  &c.,  that,  before  the  coming  to  me  of  the  said  writ,  that  is  to  say,  on 
the  8th  day  of  April,  a.  d.  1844,  James  Walker  and  William  Bird,  in  the 
same  writ  also  named,  were  severally  committed  to  my  custody  by  virtue 
of  a  certain  warrant  of  commitment,  the  tenor  of  which  is  as  follows : 
<c  Leicestershire  to  wit.  To  the  constable  of  Worthington,  in  the  said 
county,  and  to  the  keeper  of  the  house  of  correction  at  Leicester  in  the  said 
county.  Whereas  information  and  complaint  hath  been  made  before  me, 
William  Wootten  Abney,  Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  tbe  said  county,  by  Benjamin  Walker,  of  Worthington,  in  the 
said  county,  coal  master,  upon  the  oath  of  the  said  B.  W.,  against  James 
Walker  and  William  Bird,  late  of  Worthington,  aforesaid,  in  the  said 
county,  colliers  to  the  said  B.  W.,  at  his  Smorle  colliery,  that  they  the  said 
James  Wsilker  and  William  Bird  have,  in  their  said  service,  severally  been 
'*9271  ^S^^'^y  "^  ^  certain  misconduct,  misdemeanor,  miscarriage  and  ill 
behaviour  towards  him  the  said  B.  W.,  in  that  they  the  said  James 
Walker  and  WilliamBird,  having  severally  entered  into  their  service,  have 
severally  therein  not  fulfilled  their  contract,  by  having,,  at  the  township  of 
Worthington,  in  the  said  county,  on  the  4th  day  of  April,  instant,  severally 
neglected  their  work  in  such  service  contrary  to  the  statute  4  G.  4,  c.  34, 
s.  3.  And  whereas,  in  pursuance  of  the  statute,?'  &c..  <^  I  have  duly 
examined  the  proofs  and  allegations  of  both  the  said  parties  touching  the 
matter  of  the  said  complaint,  and,  upon  due  consideration  had  thereof,  have 
adjudged  and  determined  that  they  the  said  James  Walker  and  William 
Bird  have,  in  their  said  ser\'ice,  severally  been  guilty  of  a  certain  miscon- 
duct, misdemeanor,^'  &.C.,  « towards  the  said  B.  W.,  m  that  they,  the  said 
James  Walker  and  William  Bird,  having  severally  entered  into  their  said 
service,  have  severally  therein  not  fulfilled  their  said  contract,  by  having,  at 
the  township,"  &c.,  «  on,"  &c.,  "  severally  neglected  their  work  in  such 


5  Adolphus  &  Ellis,  N.  S.  9i7 

sertice,  contrary  to  the  statute,  (a)  And  I  do  therefore  convict  them  the  said 
James  Walker  and  William  Bird  of  the  said  offence,  in  pursuance  of  the* 
statute  (a)  in  that  case,"  &c.  «  These  are  therefore  to  command  you  the  said 
constable  forthwith  to  convey  the  said  James  Walker  and  William  Bird  ttf 
the  said  house  of  correction  at  Leicester  aforesaid,  and  to  deliver  them  to 
the  keeper  thereof,  together  with  this  warrant.  And  I  do  hereby  command 
you  the  said  keeper  to  receive  the  said  James  Walker  and  William  Bird 
into  your  custody,  in  the  said  house  of  correction,  there  severally  to  remain 
and  severally  •to  be  kept  to  hard  labour  for  the  space  of  three  r«QOQ 
months  from  the  date  hereof,  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant.  Given  under  my  hand  and  seal  the  8th  day  of 
April,  A.  D.  1844.  William  Wootten  Abney."  (l.  s.)  "  And  I  do  further 
certify,"  &c.  The  return  then  certified  that  on  the  same  8th  of  April,  1844, 
Joseph  Richards  and  John  Bird,  in  the  same  writ  named,  were  severally 
committed  to  the  keeper's  custody  by  virtue  of  a  certain  warrant  of  com- 
mitment, &c.,  set  forth  in  the  return,  and  exactly  like  the  preceding,  except 
in  the  names  of  the  parties  committed.     It  then  proceeded  as  follows: 

And  that  afterwards  and  whilst  the  said  James  Walker,  William  Bird, 
Joseph  Richards,  and  John  Bird,  were  respectively  so  in  my  custody,  that 
is  to  say,  on  the  15th  day  of  April,  a.  d.  1844,  the  said  William  Wootten 
Abney  caused  to  be  delivered  to  me  a  certain  other  warrant  of  commitment, 
the  tenor  of  which  is  as  follows :  «  Leicestershire,  to  wit.  To  all  and  every 
the  constable  and  other  officers  of  the  peace  for  the  said  county  whom  these 
may  concern,  and  to  the  keeper  of  the  house  of  correction  at  Leicester  in 
the  said  county.  These  are  in  her  Majesty's  name  to  command  you,  and 
every  of  you,  the  said  officers,  forthwith  safely  to  convey  and  deliver  into- 
the  custody  of  the  said  keeper  the  body  of  James  Walker,  late  of  Worth- 
ington,  in  the  said  county,  collier,  being  convicted  before  me  W.  W.  A., 
Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county, 
upon  the  evidence  on  oath  of  Benjamin  Walker,  of  Coleorton,  in  the  said* 
county,  for  that  he  the  said  James  Walker  did  contract  with  the  said  Ben- 
jamin Walker  to  serve  him  in  the  capacity  of  a  collier  for  an  indefinite 
period,  determinable  nevertheless  on  either  of  the  said  •contracting  r«QoQ 
parties  giving  to  the  other  fourteen  days'  previous  notice  of  his 
intention  to  determine  the  said  contract,  and  that  the  said  James  Walker 
did  enter  into  the  service  of  the  said  B.  W.,  and  did  continue  to  serve  him 
the  said  B.  W.,  and  to  be  employed  by  him  as  a  collier,  under  and  accord- 
ing to  the  said  contract,  at  the  township  of  Worthington,  in  the  said  county 
of  Leicester,  so  being  then  and  there  in  the  ser\'ice  of  him  the  said  Benja- 
min W^alker  as  a  collier,  until  the  4th  day  of  April,  instant,  and,  the  term* 
of  the  said  contract  being  then  subsisting  and  incomplete,  he  the  said  James 
Walker  did  misconduct  and  raisdemean  himself  in  his  said  service,  to  wit^ 
did  neglect  his  work  and  refuse  to  go  to  it  on  being  requested  by  the  said 
B;  W.  so  to  do,  whereby  divers  other  persons  employed  in  the  said  pit 

(a)4G.4,c.ai;i.3. 
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were  prevented  from  proceeding  with  their  ordinary  employment,  and  the 
si^id  B  W.  sustained  great  damage  and  loss,  contrary  to  the  foim  of  the 
statute  in  such  case,  &c. :  <'  for  which  said  oflence  I  the  said  justice  have 
ordered  and  adjudged  the  said  James  Walker  to  be  imprisoned  in  the  house 
of  correction  at  Leicester  in  and  for  the  said  county,  and  there  kept  to  hard 
labour  for  the  space  of  three  months ;  and  you  the  said  keeper  are  hereby 
required  to  receive  the  said  James  Walker  into  your  prison,  and  him  there 
safely  to  keep  for  the  aforesaid  term  of  three  months,  and  during  that  time 
to  be  kept  to  hard  labour,  and  for  your  so  doing  this  shall  be  to  you  and 
every  of  you  a  sufficient  warrant.  Given  under  my  hand  and  seal  at  Swep- 
stone,  in  the  said  county  of  Leicester,  this  8th  day  of  April,  a.  d.  1844. 
William  Wootien  Abney."  (l.  s.)  "And  also  a  certain  other  warrant  of 
commitment,  &c."  The  return  then  set  out  tliree  other  warrants  precisely 
*Q^01  ^i^il^'*9  except  in  the  *names  of  the  parlies  committed,  against 
William  Bird,  Joseph  Richards,  and  John  Bird;  "and  that  the 
said  James  Walker,  in  the  first  warrant  mentioned,  is  the  same  James  Walker 
as  in  the  said  third  warrant  mentioned."  (llie  return  then  identified  the 
other  three  parties  respectively  with  those  mentioned  in  the  former  warrants.) 
« And  these  are  the  causes  of  detaining  the  said  James  Walker,"  &c. ; 
"  whose  bodies  I  have  here  ready  as  by  the  said  writ  I  am  commanded. 
"The  answer  of  John  Allen,  keeper  of  the  house  of  correction." 
The  return  having  been  read.  Bodkin  moved  that  the  prisoner  John  Bird 
might  be  discharged  from  custody.  The  cases  being  all  alike,  counsel 
were  heard  in  this  only,  and  its  result  decided  the  rest. 

Bodkin^  Fry^  and  Huddleston^  for  the  prisoner.  On  this  return  it  must 
be  taken  that  the  convictions  relied  upon  are  contained  in  the  first  two  war- 
rants. But  these  clearly  show  no  good  conviction.  It  does  not  appear  by 
them  that  the  justice  is  acting  at  any  place  within  his  jurisdiction.  [Patte- 
soN,  J.  Each  of  them  convicts  two  men  jointly  of  several  offences  under 
several  contracts.]  ( Whitehurst  admitted  that  the  first  two  instruments  did 
not  contain  good  convictions ;  mentioning,  as  an  objection,  that  they  did 
not  set  out  the  evidence.)  Then,  if  the  latter  warrants  are  to  be  looked  to 
as  reciting  the  convictions,  it  appears  by  the  return  that  the  defendants  are 
convicted  of  one  oflence  and  committed  for  another ;  and,  if  this  is  so,  the 
commitment  cannot  be  supported,  even  though  it  recite  a  good  convic- 
tion ;  Rogers,  v.  Jorm^  3  B.  &  C.  409.  (a)  It  may  be  admitted  that  the 
*9311  ''j^^^^^^  ^^^  power  to  substitute  a  good  warrant  for  the  defective 
one :  but  then  it  ought  distinctly  to  appear  by  the  second  warrant 
that  the  justice  means  to  withdraw  the  first,  and  act  upon  this  in  its  stead ; 
Jh  the  Matter  of  Elmy  and  Sawyer ^  1  A.  &  £.  843.  But  further,  the  se- 
cond warrant,  here,  does  not  show  a  valid  conviction.  The  refusal  to  serve 
is  stated  without  any  assignment  of  time  or  place.  It  does  not  appear  that 
the  convicting  magistrate  was  (according  to  stat.  4  G.  4,  c.  34,  s.  3)  a  jus- 
tice of  the  county  or  place  where  the  servant  contracted  or  was  employed 

(a)  8.  C,  at  Nim  Priua,  with  the  documents  eet  out,  Rj.  &  M.  129. 
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or  found.  Nor  is  it  shown  that  the  contract  was  such  as  to  establish  the 
relation  of  master  and  sen^ant  between  the  parties.  This  objection  pre- 
vailed in  Lancaster  v.  Greaves^  9  B.  &  C.  628|  and  Hardy  v.  Ryky  9  B.  & 
C.  603. 

Wkitehurstj  contra.  The  language  of  the  warrant  clearly  shows  a  con- 
tract as  between  master  and  servant  within  the  terms  of  the  statute.  It  also 
states  that  the  party  convicted  did  enter  into  the  service  of  Walker,  and  did 
continue  to  serve  him,  and  to  be  employed  by  him  as  a  collier,  under  the 
said  contract,  at  the  township,  &c.,  until  the  4th  of  April,  1844,  and,  the 
term  of  the  said  contract  being  then  subsisting,  &c.,  he  misconducted  him- 
self In  his  said  service,  to  wit,  did  neglect,  &c.  These  averments  suiE- 
ciently  show  time,  place,  and  the  nature  of  the  contract.  As  to  the  juris- 
diction, the  magistrate  is  described  as  one  of  her  Majesty's  justices  « in 
and  for  the  said  county:"  this  is  the  form  commonly  used  in  stating  the 
complaint  on  which  a  pauper  is  removed,  and  in  other  similar  cases; 
and,  with  the  marginal  venue,  and  the  conclusion,  <<  given,"  &c.,  <<at 
•Swepstone,  in  the  said  county  of  Leicester,"  it  sufficiently  shows  r^oqo 
that  the  justice  is  acting  within  the  proper  jurisdiction.  Then  the 
whole  question  is,  whether  the  court,  seeing  a  good  warrant  of  commit- 
ment returned  to  the  habeas  corpus,  can  discharge  the  prisoner.  It  is  true 
that  the  jailer  has  returned  former  warrants  ;  but  they  are  not  necessarily 
connected  with  these.  It  is  conceded  on  the  other  side  that  a  good  war- 
rant may  be  substituted  for  a  bad  one;  but  it  is  contended,  on  the  authority 
of  In  the  Matter  ofElmy  and  Sawyer ^  1  A.  &  £.  843,  that  the  intention  to 
Jo  so  must  appear  on  the  face  of  the  second  warrant.  In  that  case,  how- 
ever, the  substitution  was  alleged  to  have  been  made  on  the  authority  of  an 
act  of  parliament,  (3  &  4  W.  4,  c.  53,  s.  90,)  enabling  justices  to  amend 
their  warrant ;  but  it  did  not  appear  on  the  return  to  the  habeas  corpus 
that  the  statute  had  been  acted  upon,  or  any  amendment  made  by  the  jus- 
tices ;  and  the  decision  proceeded  on  that  ground.  Here  the  jailer  has,  at 
the  time  of  the  return,  a  good  warrant  from  the  committing  justice :  how 
many  bad  ones  he  may  have  had  before  is  immaterial  to  the  present  pur- 
pose :  the  informal  ones  are  merely  waste  paper.  Whether  an  action  of 
false  imprisonment  would  lie  for  the  detention  from  April  8th  to  April  15tl), 
is  a  question  which  does  not  arise  now.  (He  was  then  stopped  by  the 
court.) 

Lord  Denman,  C.J.  I  think  you  are  right.  It  is  impossible  not  to  see 
that  the  jailer  has  returned  good  warrants,  upon  which  the  parties  may  law- 
fully be  detained. 

*Patteson,  J.    lliere  must  be  something  in  the  nature  of  a    rtooo 
judgment  to  authorize  a  detention  under  the  statute :  but  here  are 
warrants  showing  a  conviction ;  and  the  act  does  not  require  more. 

Williams  and  Wightman,  Js.,  concurred.  Prisoners  remanded. 
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The  QUEEN  v.  TORDOFT. 

A  nimmaiy  conviction  is  bad  which  dOes  not  show  that  the  evidence  waa  given  in  the 
of  the  party  charged. 

The  same  rule  applies  to  warrants  of  commitment  which  operate  in  themselves  as  oonvictions ;  as 
a  committal  under  the  Artificers'  Act,  4  G.  4,  c  34,  a.  3,  of  a  workman  absenting  himself  fitML 
hii  service. 

A  oommittal  of  T.,  under  the  above  clause,  set  forth  that  <«  information  and  complaint  hath  been 
made  before  me,"  (the  justice,)  «  by  F.,"  **  upon  the  oath  of  F.,"  **  for  that,"  6lc^  (stating 
(he  charge :)  "and  whereas  the  said  T.,  in  pursuance  of  my  warrant  for  that  purpose,  hath 
thii  day  appeared  before  me  to  answer  the  said  complaint,  but  hath  not  proved  that  he  is  mU 
guilty  of  the  said  complaint  and  charge :  and  whereas,  in  pursuance  of  the  statutes  in  (hat 
case,"  &c,  « I  have  duly  examined  the  proofs  and  allegations  upon  oath  of  both  the  said 
patties  touching  the  matter  of  the  said  complaint ;  and,  upon  due  consideration  had  thereof 
hone  adjudged  and  determined  the  said  complaint  to  be  true,  and  that,"  du^,  (affinning  the 
charge :)  «  and  /  do  theiefore  convict  him,  the  said  T.,  of  the  said  offence,  in  pursuance  of  the 
itatutes  in  that  case,"  dec, :  *<  these  are  therefore  to  command  you,"  (the  constable,)  dec 

TIm  above  warrant  bring  alone  returned  to  a  habeas  corpus  ad  subjiciendum :  Hetd^ 

(1)  That  it  did  not  show  that  the  evidence  was  given  in  the  presence  of  T. 

(2^  That  the  court  could  not  assume  that  there  was  a  distinct  conviction,  firee  from  the  ob- 
jection. 

Prisoner  discharged. 

Isaac  Tordoft,  being  in  the  custody  of  the  governor  of  the  house  of 
correction  at  Wakefield  in  the  West  Riding  of  Yoricshire,  was  brought  up 
by  habeas  corpus  ad  subjiciendum.  The  governor  returned  that  Tordoft 
vrais  confined  in  his  custody  under  a  warrant,  which  he  set  forth,  and  the 
material  parts  of  which  are  as  follows : 

<^To  George  Kershaw,  the  constable  of  Bamsley,  in  the  West  Riding," 
&c.,  <<  and  to  the  keeper  of  the  house  of  correction  at  Wakefield  in  the  said 
West  Riding,"  &c. 

^9341  ^'  Whereas  information  and  complaint  hath  been  *made  before 
''  me,  William  Bennet  Martin,  Esq.,  one  of  Her  Majesty's  justices  of 
tbe  peace  in  and  for  the  West  Riding,  &c.,  by  Andrew  Faulds,  of,"  &c., 
^^'a^  colliery  proprietor,  upon  the  oath  of  the  said  A.  F.,  against  Isaac  Tor- 
doft)  late  of,"  &c.,  <<  collier,  for  that  he  tbe  said  Isaac  Tordoft,  having  con- 
tracted with  the  said  A.  F.  and  others,  his  partners  in  trade  as  colliery 
proprietors,  to  wit,  on  the  1st  day  of  January,  a.  d.  1842,  in  the  West 
Biding  aforesaid,  to  serve  them,,  the  said  A.  F.  and  others,  in  the  said 
capacity  and  employment  of  a  collier,  in  the  said  West  Ridbg,  and  from 
thenoe  until  the  end  of  one  month  after  he  should  have  given  to  or  received 
from  his  said  masters  notice  to  quit  and  leave  his  said  masters'  service :  and 
that  the  said  Isaac  Tordoft,  in  pursuance  of  the  said  contract,  entered  into 
the'  service  of  the  said  A.  F.  and  others  accordingly ;  and  that  afterwards 
he  did  unlaw*fully  absent  himself  from  his  said  service,  without  his  said 
masters'  consent,  in  the  Riding  aforesaid,  to  wit,  on  the  23d,  24th,  26th, 
and  27th  days  of  February  last  past,  respectively,  before  the  time  of  his 
said  contract  was  completed,  to  wit,  after  the  commencement  of  the  said 
contract  and  before  the  end  of  one  month  after  he  had  given  to  or  received 
from  his  said  master  notice  to  quit  and  leave  his  saicl  masters'  service,  and 
hath  from  thence  hitherto  neglected  to  fulfil  his  said  contract,  against  th^ 


5  AnoLPiius  &  Ellis,  N.  S.  9iA 

fefm  of  the  statutes  in  such  case/'  &c. :  «<  and  whereas  the  said  Isiaac  Tor- 
doft,  in  pursuance  of  my  vvarraiit  for  that  purpose,  hath  this  day  appeajred 
before  me  to  answer  the  said  complaint,  bu,t  hath  not  proved  that  he  is  90t 
guilty  of  the  said  complaint  and  charge :  and  whereas,  in  pursuance  of  the 
statutes  in  that  case,"  &c.,  (<  I  hav«  duly  examined  the  proofs  and  allega- 
tions *upon  oath  of  both  the  said  parties  touching  the  matter  of  the  r«qQ5 
said  complaint ;  and,  upon  due  consideration  had  thereof,  have 
adjudged  and  deterouo/ed  the  said  complaint  to  be  true,  and  that  he  the 
aaid  Isaac  Tordoft  did  co&traci  with  the  sjaid  A.  F.  and  others  to  serve 
them,  the  said  A.  F.  an4  oUiers,  as  aforesaid,  in  the  Riding  aforesaid,  4ad 
did  afterwards  absent  himself  from  the  said  service  before  the  time  of  his 
said  contract  was  completed  as  aforesaid,  to  wit,  on  the  several  days  afore- 
said, in  the  year  aforesaid :  and  I  do  therefore  convict  him,  the  said  Isaac 
Tordoft,  of  the  said  oflence,  in  pursuance  of  the  statutes  in  that  case,"  &c.: 
<<  These  are  therefore  to  command  you,  the  said  George  Kershaw,  forthwith 
to  convey  the  said  Isaac  Tordoft  to  the  said  house  of  correction  at  Wake- 
field aforesaid,  and  to  deliver  him  to  the  keeper  thereof,  together  with  this 
warrant :  And  I  do  hereby  command  you,  the  said  keeper,  to  receive  the 
aaid  Isaac  Tordoft  into  your  custody  in  the  said  house  of  correction,  there 
to  remain  and  be  held  to  bard  labour  for  the  space  of  three  months  from 
the  date  hereof:  and  for  your  so  doing  this  shall  be  your  sufficient 
warrant."  (The  warrant  then  stated  that  it  appeared  that  no  wages 
were  or  would  be  due,  and  that  the  justice  made,  therefore,  no  order  to 
abate.) 

<<  Given  under  my  hand  and  seal,  at,"&c.  (6th  March,  a.  d.,  1844.) 
(Signed  and  sealed.) 

On  a  former  day  in  this  term,  (a) 

Bodkin^  with  whom  were  Fry  and  Huddlestoriy  moved  that  the  prisoner 
might  be  discharged,  and  (among  *other  objections)  urged  that  it  did     r«Qag 
not  appear  by  the  warrant  that  the  witnesses  had  been  examined  in 
the  prisoner's  presence.    The  court  then  called  on  the  other  side  to  answer 
this  objection. 

Erlcy  E,  YardUy  and  Ooerend^  contrci.  It  does  appear,  by  a  reasonable 
construction  of  the  warrant,  that  the  witnesses  were  examined  in  the  pre- 
sence of  the  prisoner.  It  states  that,  in  pursuance  of  the  previous  warrant, 
the  prisoner  (<hath  this  day  appeared  before  me"  (the  justice)  <Uo  answer 
the  said  complaint,  but  hath  not  proved  that  he  is  not  guilty:"  and  that  « I 
have  duly  examined  the  prpofi  and  all^tions  upon  oath  of  both  the  said 
parties,"  &c.  Unless  the  eourt  Qssoffle  that  there  have  been  two  distinct 
proceedings,  the  proof  iiM|St  have  he^  given  on  the  hearing  at  which  the 
pinner  «  appeared."  Apd,  as  atat  4  G.  4,  c.  34,  s.  3,  does  not  reqaiie  a 
formal  conviction,  but  only  a  warrant  and  examination  and  committal  there- 
upon, this  warrant  of  committttt  is  not  to  be  subjected  to  so  strict  a  construc- 
tion as  formal  conviction^,  or  committals  grounded  upon  such  convictioiis 

(a)  April  89th.    Before  LodBenmui,  C.  J.,  Pattewo,  WiUiami  and  Wi^tUMO,  H 
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The  form  in  5  Burn's  Justice,  tit.  Servants^  s.  12,  No.  19,  29th  ed.,p.  934, 
does  not  contain  any  fuller  statement.  [Patteson,  J.  Has  it  ever  been 
held  that  such  a  form  is  correct,  even  where  the  committal  itself  is  in  the 
nature  of  a  conviction  ?  Lord  Denbian,  C.  J.  Eveiy  allegation  here 
might  be  satisfied  though  the  evidence  was  given  in  the  absence  of  the  pri- 
soner.] In  Johnson  v.  Reidj  6  M.  &  W.  124,  a  committal  under  this  act 
was  objected  to,  on  the  ground  that  it  did  «  not  allege  that  the  party  was 
*9371  P''*^^"^  ^°^  '^'^^  convicted."  The  committal  was  held  bad  on 
^  ^another  objection :  but  Parke,  B.,  said :  « It  does  not  appear  here 
that  there  was  any  conviction,  and  that  is  not  required  by  the  statute.  This 
is  a  commitment  which  was  intended  by  the  act  to  operate  as  a  conviction." 
The  general  rule,  that  the  evidence  must  appear  to  have  been  given  in  At 
defendant's  presence,  is  stated  in  Paley  on  Convictions,  p.  143,  (ed.  3 ;)  and 
the  cases  are  there  collected,  as  to  what  shall  raise  the  presumption  that  die 
fact  was  so.  He  says :  «  The  weight  of  precedent  seems  to  justify  the  con- 
clusion, that  wherever  the  defendant's  appearance  and  the  evidence  were 
stated  to  have  taken  place  on  the  same  day,  the  presumption  was  in  favour 
of  the  whole  having  passed  in  his  presence."  And,  after  examining  the 
early  cases,(a)  the  author  repeats  the  rule  at  p.  146,  and  states  that  it  is  con- 
firmed by  the  later  authorities,  which  he  adds.(&)  If,  indeed,  it  can  be 
considered  that  there  has  here  been  a  distinct  conviction  before  the  com- 
mittal now  returned,  there  is  still  stronger  reason  for  supporting  the  commit- 
tal. Committals  in  general  are  not  construed  with  the  strictness  applied  to 
convictions.  «  The  Court  of  IQng's  Bench  will  not  criticise  a  warrant  of 
commitment  with  the  same  strictness  to  which  a  conviction  is  subjected,  if 
there  be  reasonable  ground  for  presuming  that  the  conviction  (on  which  the 
commitment  is  founded)  is  free  from  objection :"  Paley  on  Convictions, 
p.  236.  [Patteson,  J.  But  here  the  warrant  uses  the  expression,  "  I  do 
therefore  convict."]  The  words  may  signify  only  that  the  justice  adheres 
mgocn  ^o  the  con  viction  which  he  made  on  the  ^hearing.  The  present  tense 
was  formerly  used  more  commonly  than  the  past  to  denote  judicial 
acts  persisted  in  from  one  time  to  another :  but  in  Rex  v.  Hatty  1 T.  R.  320, 
the  court  upheld  a  conviction  using  the  words  came  and  gave  me  to  uydtr- 
stand  and  he  infarmedy  the  information  having  preceded  the  conviction. 
Here  tiiere  are  earlier  words,  <<  I  have"  «  adjudged  and  determined."  The 
words  « I  do  therefore  convict"  mig^t  be  rejected.  But,  even  if  there  be 
no  conviction  except  in  the  warrant  itself,  it  may  be  argued  that  the  legis- 
lature does  not  here  intend  that  the  evidence  should  be  set  out,  since  they 
have  not  required  a  separate  conviction,  which  is  the  document  whereon  the 
evidence  ought  to  appear.  It  is  as  if  a  conviction  were  required,  but  the 
certiorari  taken  away :  that  is  done  where  the  intention  is  that  the  convic- 

(a)  Ra  ?.  Baktr^  %  8(r.  1S40;  Ra  v.  F^pMil,  %  Bur.  1168. 

\h)  Rtx y.  JMan,  8  Burr.  1786;  Ru y.  Km^mm,  \  Cowp^  841;  Ra^.Thompmrn,  8  T. 
R.  18;  Rm  ▼.  Peorjf,  9  EiM,  868;  Jto  ▼.  JSmimU;  6  T.  R.  76;  note  (a)  to  iZcs  ▼.  Stone. 
I  EiM,  648;  Rtx  ▼.  ImM,  7  T.  R.  168;  Rmx  t.  Criap,  7  Enrt,  999,993;  Ru  ▼.  awaUom, 
8T  IL884. 
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tion  shall  not  be  subjected  to  technical  objections.    Here  the  language  of 
the  statute  has  been  pursued.  Cur,  adv.  vuU, 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  court  desired  time  to  consider  one  of  the  objections  preferred  against 
the  warrant  of  commitment  under  which  this  applicant  was  imprisoned. 

His  offence  appears  to  have  been  absenting  himself  from  the  service  far 
which  he  had  contracted,  under  stat.  4  G.  4,  c.  34,  s.  3 ;  an  offence  of  which 
it  seems  a  party  may  be  duly  convicted  on  the  face  of  the  instrument  itself 
which  consigns  him  to  an  imprisonment ;  Johnson  v.  Reid,  6  M.  &  W.  124.  (a) 
It  is  however  necessaiy  to  the  validity  of  that  course  of  proceeding  that  the 
warrant  of  ^commitment  should  show  that  the  magistrate  has  done  r«QQQ 
all  that  is  necessary  to  make  the  conviction  lawful. 

For  the  prisoner  it  was  contended  that  that  cannot  be,  unless  the  wit- 
nesses against  him  appear  to  have  been  examined  in  his  presence.  In  this 
principle  we  fully  concur:  the  learned  counsel  for  the  Crown  did  not  dis- 
pute it,  but  argued  that  the  witnesses  against  the  prisoner  do  sufficiently 
appear  by  the  warrant  to  have  been  examined  in  his  presence ;  relying  on 
the  case  of  Rex  v.  Bakery  2  Str.  1240,  and  on  numerous  decisions  which 
have  followed  it.  (i) 

We  have  examined  those  cases,  which  afford  an  example  of  the  incon* 
venience  of  departing  from  those  rules  of  procedure  which  are  founded  on 
the  principles  of  criminal  justice.  No  possible  mischief,  except  the  escape 
of  one  offender  for  a  single  defective  conviction,  could  have  arisen  from 
requiring  a  plain  statement  in  all  summary  convictions  that  the  witnesses 
were  examined  in  the  prisoner's  presence.  It  is  remarkable  that  the  statute 
which  gives  the  more  general  form  (c)  requires  that  statement  to  be  expressly 
made.  But  equivalents  have  been  admitted,  though  with  regret,  by  so 
many  learned  judges,  that  the  court  is  compelled  to  take  the  trouble  of  sift- 
ing the  details  of  each  conviction,  to  discover  whether  some  words  there 
do  not  import  that  essential  fact.  On  minutely  looking  at  the  language  of 
the  commitment  before  us,  we  do  not  find  that  fact,  but  infer  the  contrary. 

A  complaint  was  previously  made  on  oath  against  the  prisoner:  he  was 
then  summoned  and  <<  hath  not  proved  that  he  is  not  guilty  of  the  said  com- 
plaint and  charge,"  ^according  to  the  statement  of  the  magistrate,  r*94o 
who  adds,  <<  in  pursuance  of  the  statutes  in  that  case  made  and  pro-  *- 
vided,  I  have  duly  examined  the  proofi  and  allegations  upon  oath  of  both 
the  said  parties  touching  the  matter  of  the  said  complaint ;  and,  upon  due 
consideration  had  thereof,"  &c. 

As  the  information  on  oath  was  previously  before  the  magistrate,  who 
states  that  he  required  the  prisoner  to  answer  it  by  proof  that  he  was  not 
guilty,  we  think  the  natural  construction  is  that  no  other  allegation  or  proof 
was  brought  against  the  prisoner.    Consistently  with  the  recitals,  no  vivft 

(a)  See  Ex  parte  Jdlmaon^  7  Dowl.  P.  C.  70S. 
(6)  See  Palej  on  CooTictiona,  p.  US,  (8d  ed.) 
(e)  Stet  8  G.  4^  c  23,  s.  1. 


040       Robertson  v.  Struth.  E.  T.  1844. 

Toce  evidence  may  have  been  adduced  against  him.  But,  if  there  were, 
nothing  was  urged  as  showing  that  it  was  given  in  his  presence,  except  tbe 
order  of  time  in  which  the  proceedings  are  set  forth  in  the  document.  We 
are  clearly  of  opinion  that  none  of  the  cases  decided  would  justify  us  in 
making  that  presumption,  (a) 

We  cannot  at  all  accede  to  the  argument  that  this  commitment  is  a  dis- 
tinct act  from  the  conviction,  which  ought  to  be  presumed  good,  thouj^ 
neither  returned  nor  recited.  If  there  was  such  a  conviction  in  fact,  it 
ought  to  have  been  drawn  up  in  proper  ibrm.  But  the  warrant  of  conuxiit- 
ment  is  alone  before  us :  we  think  it  insufficient ;  and  the  prisoner  is  entitled 
to  be  discharged. 

We  say  nothing  on  the  other  grounds  of  objection. 

Prisoner  discharged. 

(a)  See  lUx  ▼.  SeUpay,  2  Chitt  522. 


•941]   ^ROBERTSON  and  Another  v.  Sir  WILLIAM  JOHN  STRUTH, 

Knight. 

A  declaration  in  debt  on  the  judgment  of  a  Ibieign  court  need  not  state  that  tbe  court  had 

jurifldictipn  over  the  parties  or  cause. 

Debt.  The  declaration  stated  that  plaintiffs,  to  wit,  at  the  Supreme 
Court  of  Judicature  of  our  sovereign  Lady  the  Queen,  holden  at  the  Cooit 
House  in  Kingstown  in  and  for  the  island  of  St.  Vincent,  and  within  the 
jurisdiction  of  the  said  court,  heretofore,  to  wit,  on  the  18th  of  April,  a.  d. 
1843,  before  the  Honourable  John  Peterson,  Chief  Justice  of  the  said 
court,  by  the  consideration  and  judgment  of  the  same  court,  recoTered 
against  the  said  defendant,  by  the  name  and  addition  of,  &c.,  the  sum  of 
812/.  10^.  3d,  sterling  money,  that  is  to  say  of  lawful  money  of  Great  Bri- 
tain, for  their  damages  which  they  had  susta'med  by  occasion  of  the  non- 
performance of  certain  promises  and  undertakings  before  that  time  made  by 
defendant  to  plaintifis,  and  by  the  said  court  there  to  the  said  plaintiffs  ad- 
judged, whereof  the  defendant  was  convicted,  as  by  the  record  and  pio- 
ceedings  thereof  remaining  in  the  said  Supreme  Court  of  Judicature  in  the 
said  island  of  St.  Vincent  fully  appears ;  and  which  said  judgment  still  re- 
mains in  that  behalf  in  full  force,  &.C.,  and  not  in  anywise  satisfied,  reveraedi 
&c.;  and  plaintiffs  have  not  obtained  any  satisfaction,  &c.:  by  means  of 
which  several  premises  defendant  tlien  became  liable  to  pay  plainti£&  the 
said  sum,  &c.,  so  adjudged  to  them  in  manner  and  form  aforesaid,  on  re- 
quest :  whereby,  and  by  reason  of  tbe  non-payment  thereof,  an  action  hath- 
acerued,  &c. 

General  demurrer,  and  joinder. 
*9421        ^Martiriy  for  the  defendant.     The  declaration  is  bad  because  it 
does  not  show  that  the  defendant  was  ever  subject  to  the  jurisdiction 
of  the  foreign  court.     It  does  not  appear  that  be  was  at  any  time  within  the 
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island  of  St,  Yincent,  or  that  the  cause  of  action  accrued  there.  CoUeU  v. 
Lord  Keith  J  2  East,  260,  shows  the  particularity  required  in  such  a  case 
The  Supreme  Court  of  St.  Vincent's  is  not  one  established  by  act  of  parlia* 
ment :  its  judgment  is  that  of  a  body  with  which  this  court  is  unacquainted.. 
[Patteson,  J.  We  presume  that  the  judgment  of  a  foreign  court  is  correct 
If  you  have  any  objection,  ought  not  it  to  have  been  raised  by  pica?]  After 
the  decision  in  Ferguson  v.  Mahon^  11  A.  &  E.  179,  it  would  seem  that  the 
ft  declaration  ought  to  show  expressly  the  jurisdiction  of  the  foreign  court  over 
the  cause. 

Bovillj  contra.  The  form  here  is  that  which  has  always  been  used,  and 
agrees  with  the  precedent,  in  2  Chitty  on  Pleading,  305, 7th  ed.,  of  a  count 
upon  a  Jamaica  judgment.  The  court  is  stated  to  be  the  Supreme  Court* 
of  Judicature  of  St.  Vincent's :  and  the  rule  is  that  her  Majesty's  courts  here 
will  consider  the  judgment  of  a  foreign  court  to  be  regular  unless  the  con*, 
trary  be  conclusively  shown  ;  Cowan  v.  Braidwood^  1  Man.  &  G.  8S2, 895, 
judgment  of  Maule,  J.;  G*CuUaghan  v.  Marchioness  TTiomondf  3  Taunt.  82. 
The  case  of  such  a  court  is  analogous  to  that  of  the  courts  of  counties 
palatine  in  this  country,  or  the  court  of  the  franchise  of  Ely,  the  juris- 
diction of  which  need  not  be  expresdy  shown  in  pleading,  because  they 
are  original  superior  courts;  Peacock  v.  *J3e//,  1  Saund.  73 ;  Pigge  r*QA^ 
V.  Gardner,  1  Lev.  208.  The  judgment  is  a  prim&  facie  case  for 
the  plaintiff:  if  the  defendant  relies  on  a  want  of  jurisdiction,  he  must  show 
it  by  a  plea,  as  was  done  in  Ferguson  v.  Mahon^  11  A.  &  £.  179:  he 
cannot  raise  the  question  by  a  demurrer,  especially  by  a  general  one.  Col* 
lett  V.  Lord  Keiih,  2  East,  260,  was  not  decided  on  the  ground  here  taken : 
the  question  arose  upon  a  plea  of  justification,  where  more  strictness  is  re* 
quired  than  in  a  declaration.  The  original  action  here  w«s  on  a  contract ; 
and  a  foreign  court  would  have  jurisdiction  over  such  a  cause  of  action 
wherever  arising.  [Lord  Denmak,  C.  J.,  referred  to  the  judgment  of  Tin- 
DAL,  C.  J.,  in  06cet7it  v.  J3%/i,  8  Bing.  335;  S.  C.  1  Moore  &  Scott,  477. 
Patteson,  J.  There  the  proceedings  abroad  were  objected  to  as  part  of 
the  plaintiff's  case  on  the  trial.] 

Marthiy  in  reply.  The  jurisdiction  of  the  county  palatine  courts  and  that 
of  Ely  are  judicially  known  to  the  courts  at  Westminster.  They  cannot 
know  what  is  within  the  jurisdiction  of  a  foreign  court.  It  is  true  that  the 
form  used  in  this  declaration  has  been  common ;  but  the  assumption  of  its 
correctness  is  not  decisive.  There  has,  in  fact,  been  much  difference  of 
opinion  on  the  subject.  It  was  formerly  supposed  that  the  validity  of  a 
foreign  judgment  could  not  be  questioned  unless  for  a  defect  apparent  on  its 
iace.  [WiGHTBCAN,  J.  The  plaintiff  here  only  contends  that  the  judgment 
is  prima  facie  evidence ;  and  it  was  laid  down  in  Sinclair  v.  Fraserjifi)  and 
the  doctrine  was  recognised  *by  Lord  Mansfield,  in  Walker  v.  rmoAA 
WUiery  1  Doug.  1 ,  that  the  judgment  of  the  court  of  Jamaica,  in  an  ** 
action  for  a  debt  is  prim&  facie  evidence  of  the  debt,  <«  though  it  is  compe* 

(a)  Gilid  on  the  Trial  of  the  I)iich««  of  Kingitoi^  to  How.  8t  Tn 
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tent  to  the  defendant  to  impeach  the  justice  of  the  judgment,  by  showing  m 
to  have  been  irregularly,  or  unduly,  obtained.'*(a) 

Lord  Denman,  C.  J»    That  clearly  is  so.     The  judgment  must  be  for  the 
plaintiff. 

PA'crsaoN,  Williams,  and  WiGHTSfAN,  Js.,  concurred. 

Judgment  for  plaintiff. 

(a)  1  Doug.  4, 6.    And  lee  pi  4,  noto  [I.] 


The  QUEEN  v.  JOHN  HINDE. 

If  a  penon  is  found  drowned  in  a  river  wiUiin  Uie  concurrent  juriadicCion  (ezcluai  ve  of  all  ollien) 
of  the  coroner  for  a  city  and  the  Admiralty,  and  the  body  is  taken  to  a  piace  on  abore  beyond 
the  city  limita,  the  coroner  and  jury  of  the  city  cannot  view  the  body  at  auch  place  fi>r  tiM 
purpoie  of  an  inqueat ;  and  an  inquisition  taken  on  such  view  will  be  quadied. 

60  held  on  an  inquisition  taken  after  stat  6  dc  7  VicL  c.  12. 

An  inquisition,  taken  on  the  12th  December  last,  before  James  Lewis, 
gentleman,  her  Majesty's  coroner  for  the  city  of  Rochester,  on  view  of  the 
body  of  Edward  Byrne,  then  lying  dead,  was  removed  into  this  court  by 
certiorari ;  and  Jervis,  in  last  term,  obtained  a  rule  calling  on  Mr.  Lewis  to 
show  cause  why  the  inquisition  should  not  be  quashed. 

The  motion  was  made  at  the  instance  of  John  Hinde,  Esq.,  coroner  for 
the  county  of  Kent.  Rules  were  also  obtained  to  quash  two  other  inquisi* 
tions  taken  by  Mr.  Lewis,  on  the  bodies  of  John  Webster  and  Patrick  Now- 
land.  The  facts  of  the  latter  cases  did  not  difier  in  any  material  respect 
•Qd51  ^^^^  those  of  the  first,  and  the  ^parties  agreed  that  all  should  be 
governed  by  the  decision  in  that  of  Byrne. 

The  inquisition  in  Byrne's  case  was  as  follows. 
« City  of  Rochester,  ^     An  inquisition  indented,  taken  for  our  sovereign  Lady 

in  the  county  of  >       ,     ^^  -     ,  i.r<«      i     •  ■    r  »     i  •        m    j 

Kent,  to  wit  )  the  Queen,  at  the  house  of  Fredenck  James  Ladd,  called 
The  Ship  Inn,  in  the  parish  of  Chatham,  in  the  city  aforesaid,  in  the  coiuty 
aforesaid,  on  the  12th  day  of  December,  in  the  seventh  year  of  the  reign," 
&c.,  <(  before  James  Lewis,  gentleman,  coroner  of  our  said  Lady  the 
Queen,  for  the  said  city,  on  view  of  the  body  of  Edward  Byrne,  late  sea- 
man in  the  navy,  now  lying  dead  in  the  parish  of  Chatham  aforesaid,  in  the 
said  county,  upon  the  oath  of  James  Chisspn,"  &c.,  <<  good  and  lawful 
men  of  the  said  city  duly  chosen,  and  who,  being  now  here  duly  sworn  and 
charged  to  inquire,"  &c.,  <«  do  u|>on  their  oath  say  that  the  said  £.  Bymei 
on  the  11th  day  of  December,  in  the  year  aforesaid,  at  the  parish  aforesaid, 
in  the  city  aforesaid,  in  the  county  aforesaid,  in  the  river  of  Midway,  thera 
was  found  suffocated  and  drowned  ;  but  how  or  by  what  means  he  came  by 
bis  death  no  evidence  thereof  doth  appear  to  the  said  jurors.  In  witness 
whereof  as  well  the  coroner  as  the  jurors  aforesaid  have  to  this  inquisition 
set  their  hands  and  seals  the  day,  year  and  place  first  above  written.  Jasiea 
licwis,  coroner,"  &c. 

It  appeared  by  the  aflidavits  that  Mr.  Lewis,  as  coroner  for  the  city  and 
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oor  >ugfa,  claimed  jurisdiction  (which  was  not  disputed  m  the  present  cases) 
to  hold  inquests  on  all  deaths  happening  in  the  river  Medway,  and  on  ali 
bodies  found  dead  upon  or  within  that  river,  and  any  creeks  and  branches 
thereof  within  the  flux  and  reflux  of  the  tide.  The  body  of  Edward  Byrne 
was  found  in  the  Med  way,  on  December  11th,  1843,  within  Mr.  Lewis's 
^jurisdiction,  and  was  first  brought  to  land  in  the  county  of  Kent,  rmQM 
bejond  that  jurisdiction,  and  placed  in  a  hospital  there.  It  was 
viewed  in  the  county  by  Mr.  Lewis,  and  a  jury  of  the  city,  summoned  to 
inquire  into  the  cause  of  the  death :  but  (as  Mr.  Lewis  deposed)  «<  all  the 
proceedings  on  the  inquest,"  «  except  viewing  the  body,"  took  place  within 
the  city.  Before  the  passing  of  stat.  6  &  7  Vict,  c  12,(a)  it  had  been  usual 
for  the  coroner  of  Rochester,  when  bodies  were  found  in  the  Medway,  and 
brought  on  shore  in  the  county  of  Kent,  to  view  there,  and  take  the  other 
proceedings  in  the  city.  Mr.  Lewis's  aflidavit  stated :  «  That  the  said  rivei 
Medway,  from  Rochester  Bridge  to  Sheemess,  is  within  the  jurisdiction  of 
the  Admiralty  of  England,  who  appoint  a  gentleman  residing  at  Rochester 
to  be  deputy  coroner  of  the  Admiralty  upon^the  said  river,  and  which  deputy 
coroner  has  concurrent  jurisdiction  with  this  deponent  upon  the  said  river^ 
though  it  has  been  customary  for  such  deputy  coroner,  during  the  time 
deponent  has  held  his  said  ofiice,  and  as  he  believes  previously,  not  to  act." 
Piatt  and  Bodkin  now  showed  cause.  The  second  enacting  clause  of 
stat.  6  and  7  Vict.  c.  12,  s.  1,  does  not  *apply,  because  a  deputy  rmgAPf 
coroner  for  the  Admiralty  had  jurisdiction  over  the  river  Medway, 
in  which  the  body  was  found.  The  words  in  the  first  part  of  the  section 
are  general,  but  are  restrained  by  the  preamble.  The  inconveniences  there 
recited  are,  <<  that  it  is  unknown  where  persons  lying  dead  have  come  by 
their  deaths ;"  and  « that  such  persons  may  die  in  other  places  than  those 
in  which  the  cause  of  death  happened."  Regina  v.  The  Great  Western 
BaUway  Company,  3  Q.  B.  333,  was  a  case  of  the  latter  description,  decided 
shortly  before  the  passing  of  the  statute;  and  the  intent ioif  was  that,  ia 
those  particular  cases,  the  body  should  not  be  carried  back  into  the  county 
where  the  death  happened  for  the  purpose  of  an  inquisition.  [Patteson,  J, 
In  2  Hale's  P.  C.  66.  Part  II.,  c.  8,  it  is  said :  « In  ancient  times  if  a  man 
were  hurt  in  the  county  of  A.  and  died  in  the  county  of  B.,  the  coroner  of 
the  county  of  B.  could  not  take  an  inquisition  of  his  death,  because  the 
stroke  was  not  given  in  that  county,  nor  could  the  coroner  of  the  county  of 
A.  take  an  inquisition,  because  the  body  was  in  the  county  of  B.,  but 

(a)  <«  For  the  mora  conTenienf  holding  of  enronen*  inquefCa.*'  Sect.  I  is  m  followi :  «  Wherett 
it  often  happens  that  it  u  unknown  where  persona  lying  dead  have  come  bj  their  deaths,  and 
also  that  »uch  persons  may  die  in  other  places  than  those  in  which  the  cause  of  death  happened: 
Be  it  enacted,"  icc^t  "  That  the  coroner  only  within  whose  jurisdiction  the  body  of  any  person 
upon  whose  death  an  inquest  ought  to  be  holdcn  shall  be  lying  dead  shall  hold  the  inquest, 
notwithstanding  that  the  cause  of  death  did  not  arise  within  the  jurisdiction  of  such  coroner; 
and  in  the  case  of  any  body  found  dead  in  the  sea,  or  any  creek,  river,  or  navigable  canal  within 
the  flowing  of  the  sea,  where  there  shall  be  no  deputy  coroner  for  the  jurisdiction  of  the  Ad- 
miralty of  England,  the  inquest  shall  be  holden  only  by  the  coroner  having  jurisdiction  in  th# 
plaea  where  the  body  shall  be  fiiit  brought  to  land." 
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they  used  to  remove  the  body  into  the  county  of  A.  and  there  the  ooroner 
of  that  county  to  take  the  inquisition."]  Hale  8ays,(a)  that  the  inquisition 
must  be  ^^ super  visum  corporis;  but  not  that  it  must  be  actually  held 
stq)er  corpus.  It  is  not  essential  that  the  inquisition  itself  should  be  held 
^ere  the  view  was  taken.  [Coleeidge,  J.  The  passage  first  cited 
shows  that  it  was  not  thought  material  where  the  death  happened,  but 
where  the  body  was.  Patteson,  J.  A  little  farther  on,(a)  it  is  said  that, 
« if  he  were  stricken  and  had  also  died  in  the  county  of  A.,  and  the  body 
i,^AQi  ^^^  *^y  ^^^  means  been  after  removed  into  another  county,  he 
^  ought  to  be  removed  into  the  county  of  A.  where  he  was  stricken 
and  died."  And  the  statute  says  that  the  coroner  <<  only  within  whose 
jurisdiction  the  body"  « shall  be  lying  dead  shall  hold  the  inquest." 
Lord  Denman,  C.  J.  The  coroner  of  Kent  ought  to  have  summoned  a 
jury  to  inquire  on  view  of  the  body  lying  in  the  parish  of  Chatham,  io 
that  county.]  The  death,  and  the  cause  of  it,  happened  in  a  place  over 
which  the  city  coroner,  and  not  the  county  one,  had  jurisdiction.  The 
mere  fact  of  the  body  being  landed  in  Kent  could  not  in  such  a  case  give 
authority  to  the  coroner  of  Kent.  [Patteson,  J.  To  give  the  city  coroner 
jurisdiction  the  body  should  have  been  removed  from  the  county  into  the 
limits  of  the  city.  Hale  says  that,  in  the  case  put  by  him,  the  coroner  of 
A.  could  not  inquire,  <<  because  the  body  was  in  the  county  of  B."]  In  the 
second  clause  of  stat.  6  and  7  Vict.  c.  12,  s.  1,  it  is  expressly  said  that,  if 
a  body  is  found  dead  in  a  river  within  the  flowing  of  the  sea,  where  there 
is  no  Admiralty  coroner,  <<  the  inquest  shall  be  holden  only  by  the  coroner 
having  jurisdiction  in  the  place  where  the  body  shall  be  first  brought  to 
land."  Suppose  that,  on  the  present  occasion,  had  been  in  Rochester, 
where  the  city  coroner  clearly  had  jurisdiction,  but  the  body,  afterwards, 
had  been  removed  into  the  county :  if  the  city  coroner  could  not  take  the 
view  in  the  county,  be  could  hold  no  inquest.  It  would  be  an  indecorum 
to  carry  the  body  from  place  to  place  merely  for  this  purpose.  [Pattesoit,  J. 
Then,  if  the  body  was  brought  into  the  city  at  first,  it  should  be  kept  there.] 
It  might  have  been  removed  to  the  hospital  out  of  the  city  limits  with  a  hope 
*9491  ^^  ^resuscitation.  [Patteson,  J.  Then  it  must  be  brought  back» 
if  the  inquisition  is  to  be  taken  in  the  city.] 

knns  was  not  heard  in  support  of  the  rule.(&) 

\r  Curiam.{e)  Rule  absDiule. 


a)  9  TLMb  p.  C.  66. 

6)  During  the  wgimient  he  dted  Rex  ▼.  Ferrand,  3  B.  4&  Aid.  iSOL 
(c)  Loid  Denmen,  C.  J.,  Petteeom  WiUbme  end  Coferidfeb  J«> 


f: 
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Lucas  and  Others,  Executors  of  James  Rose,  v.  Jones. 

Defendant,  in  rapport  of  a  plea  that  he  had  paid  five  quartert*  rent  to  M.,  tendeml  in  eridenoe 
the  following  tMi|)^t  ngn«d  by  M.  <«  Mr.  Jones"  (defendants  «  having  written  off  the  ram  of 
T2L  from  hu  mortgage  debt,  being  five  quarters'  rent  of  nis  house,  I  hereby  discharge  the 
same  rent  till  the  24th  day  of  July,  1841."  M.  had  delivered  the  paper  to  defendant,  being 
then  indebted  to  him  on  a  mortgage  debt  exceeding  72/.  The  only  stamp  on  the  paper  was 
a  1/.  stamps  with  no  denomination  on  its  feoe,  and  had  been  affixed  more  than  one  month 
after  the  signing  and  delivery  of  the  paper. 

Held :  1.  That  the  instrument  was  a  receipt  under  stat.  65  G.  3,  e.  184,  Schedule,  Part  I., 


Sk  That  it  was  inadmissible,  fix  want  of  a  proper  stamp,  though  a  receipt  stamp  would  have 
cost  less  thsn  I/.;  sect  10  of  stat.  55  G.  3,  c  18i,  not  protecting  receipts  which  have  not 
been  stamped  within  a  month  after  execution,  under  stat  35  G.  3,  c.  55,  ss.  8,  10,  1 1. 

.  Covenant.  The  declaratioa  set  out  a.  lease  and  release,  by  W.  Brown 
and  J.  S.  Fisher,  of  certain  tenements  whereof  they  were  seised  in  fee,  (and 
afterwards  mentioned  to  have  been  demised  to  the  defendant,)  to  Thomas 
Weatherley  Marriott  in  fee,  habendum  to  him  in  fee,  to  such  uses  as  he 
should  appoint  by  deed,  &c. :  averment  that  Marriott  became  seised,  and, 
being  so  seised,  to  wit,  on  1st  June,  1831,  by  indenture  then  made  between 
himself  of  the  one  part  and  defendant  of  the  other,  demised  to  defendant, 
his  executors,  &c.,  a  piece  of  land  with  the  messuage  thereon,  habendum 
to  defendant,  his  execu'ors,  &c.,  for  twenty-one  years  *from  25th  reni^n 
of  March  then  last,  at  the  yearly  rent  of  57/.  15^.,  payable  quarterly 
at  Midsummer,  Michaehnas,  Christmas  and  Lady  Day;  that  defendant 
thereby  covenanted  with  Marriott,  his  heirs  and  assigns,  that  defendant,  hb 
executors,  &c.,  would  during  the  term  pay  Marriott,  his  heirs,  &c.,  the  rent 
iieserved  on  the  days  when  it  was  made  payable.;  by  virtue  of  which  demise 
defendant  entered,  &c.;  that  afterwards,  to  wit,  23d  May,  1832,  Marriott, 
being  seised  of  the  reversion,  by  indenture  of  appointment,  appointed  the 
demised  premises  to  J.  H.  Mair  and  the  testator.  Rose,  in  fee ;  by  vinue  of 
which,  &c.,  Mair  and  Rose  became  seised  in  fee  of  the  reversion :  that  after- 
wards, to  wit  5th  April,  1836,  Mair  died,  leaving  testator  Rose  surviving ; 
who.  continued  seised  in  fee  until  his  death :  that,  during  his  life,  a  large, 
&c.,  to  wit,  80/.,  for  five  quarters,  became  due  by  defendant  to  Rose,  and 
still,  &c. 

Plea  1.  Payment  by  defendant  to,  and  acceptance  by,  Marriott,  of  a  large 
sum,  to  wit,  &c.,  in  satisfaction  and  discharge  of  the  sum  claimed:  aver- 
ment that,  at  the  time  of  the  payment,  defendant  had  no  knowledge  or 
Do:ice  of  the  transfer  to  J.  H.  Mair  and  J.  Rose  of  the  reversion,  or  of  any 
title,  interest  or  authority  of  Mair  and  Rose  of,  in  or  to  the  said  reversion, 
or  of,  in  or  to  the  moneys  so  paid  by  defendant  to  Marriott,  or  of  any  part 
thereof:  and  so  defendant  in  fact  saith  that  no  part  of  the  said  80/.  in  the 
declaration  mentioned  ever  became  or  was  due  or  owing  by  defendant  to 
Rose,  in  manner  and  form,  &c. :  verification. 

Replication.    That  defendant  did  nut  pay  to  Marriott,  nor  Marriott  accept 
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or  receire,  the  moneys  in  the  plea  mentioned,  in  satisfaction  and 
*9511    ^''  ^^  ^manner  and  fonni  &c. :  conclusion  to  the  country.    Issae 
thereon. 

Other  issues  in  fact  were  joined. 

On  the  trialy  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Michaelmas 
term,  1843,  the  defendant  proved  that,  in  July,  1841,  Marriott  being  indebted 
to  the  defendant  in  a  debt  secured  by  mortgage,  exceeding  the  amount  of 
the  five  quarters'  rent  due,  it  was  agreed  between  the  two  that  the  said 
amount  should  be  deducted  from  the  mortgage  debt ;  which  deduction  was 
to  operate  as  a  satisfaction  for  the  rent ;  and  it  appeared  that  a  written 
paper,  signed  by  Marriott,  was  then  handed  to  the  defendant.  The  paper 
was  tendered  in  evidence  by  the  defendant,  and  was  as  follows : 

«  Mr.  Jones  having  written  off  the  sum  of  72/.  3s.  9d.  from  his  mortgage 
debt,  being  five  quarters'  rent  of  his  house,  I  hereby  discharge  the  same 
rent  to  the  24th  day  of  July,  1841.'' 

This  was  stamped  with  a  1/.  stamp,  which  had  no  denomination,  and,  by 
an  endorsement  of  the  stamp  commissioners,  it  appeared  that  the  stamp  bad 
been  affixed,  on  payment  of  a  penalty,  more  than  a  month  after  the  date  of 
the  instrument.  The  counsel  for  the  plaintiffs  contended  that  the  instrument 
was  inadmissible  for  want  of  a  receipt  stamp.  The  learned  judge  received 
the  evidence.  Verdict  for  defendant  on  the  issue  on  the  replication  to  the 
first  plea,  and  for  plaintiffs  on  the  other  issues. 

In  Michaelmas  term,  1843,  Jervisj  for  the  defendant,  obtained  a  rule  nisi 
for  a  new  trial. 

Plait  and  Barstow  now  showed  cause.  First,  the  instrument  was  not  a 
^95-21  '^^^iP^*  '^^^  language  of  stat.55  *G.  3,c.  184,  Schedule,  Part  I., 
''  tit.  Receipt  J  is  «<  Receipt  or  discharge,  given  for  or  upon  the  pay- 
ment of  money."  Here  no  money  is  ])aid :  bat  Marriott  agrees  to  si*t  one 
debt  off  against  another.  A  receipt  would  not  property  represent  Kucb  a 
transaction.  Again,  if  this  can  be  constnied  as  a  receipt,  it  falls  withiA  the 
exemption,  «  Receipts  or  discharges  endorsed  or  otherwise  written  upon, 
or  contained  in  any  bond,  mortgage,  or  other  security,  or  any  conveyance, 
dee<l  or  mstrumeni  whatever ^  duly  stamped  according  to  the  laws  in  force 
at  the  date  thereof,  acknowledging  the  receipt  of  the  consideration  money 
therein  expressed,  or  the  receipt  of  any  principal  money,  interest  or  annuity 
diereby  secure<l."  Here  the  agreement  has  a  stamp,  sufficient  for  an  agree- 
ment :  and  the  receipt,  if  it  can  l>e  called  one,  is  for  the  consideration  therrin 
expressed. 

Further,  section  10  protects  the  instrument.  The  amount  is  20r.,  a 
larger  sum  dian  the  highest  receipt  stamp :  and  the  stamp  is  not  appro- 
priated. 

JerviSj  contra.  The  attempt  is  to  treat  this  instrument  as  a  receipt  for  the 
purpose  of  the  plea,  and  as  an  agreement  for  the  purpose  of  the  stamp.  If 
it  be  a  receipt,  the  stamp  is  wrong ;  if  an  agreement,  the  plea  of  payment  is 
not  proved.    The  parties  agree  to  treat  the  writingoff  of  the  debt  as  money: 
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and  Iberefore  the  evidence  oflered  is  of  a  receipt  for  tlie  payment  of  money.(a) 
Reliance  is  placed  on  the  definition  of  Receipt^  in  Sched.  Part  I.  to  stat.  55 
G.  3,  c.  184:  but,  under  the  same  head,  it  is  said,  <<  And  any  note,  memo- 
randum or  writing  whatsoever,  given  to  any  person  for  *or  upon  r*QM 
the  payment  of  money,  whereby  any  sum  of  money,  debt  or  demand,  ^ 
or  any  part  of  any  debt  or  demand  therein  specified,  and  amounting  to  2/. 
x>r  upwards,  shall  be  expressed  or  acknowledged  to  have  been  paid,  settled, 
balanced,  or  otherwise  discharged  or  satisfied,  or  which  shall  import  or 
signify  any  such  acknowledgment,  and  whether  the  same  shall  or  shall  not 
be  signed  with  the  name  of  any  person,  shall  be  deemed  and  taken  to  be  a 
receipt  for  a  sum  of  money,  of  equal  amount  with  the  sum,  debt  or  demand 
so  expressed  or  acknowledged  to  have  been  paid,  settled,  balanced,  or 
otherwise  discharged  or  satisfied,  within  the  intent  and  meaning  of  thb 
schedule,  and  shall  be  charged  with  a  duty  accordingly."  lliat  exactly 
describes  this  instrument,  according  to  the  effect  which  the  defendant  seelra 
to  give  it. 

Stat  55  G.  3,  c.  184,  s.  10,  does  not  apply ;  for  a  receipt,  by  sects.  8, 10, 
and  11  of  Stat.  35  G.  3,  c.  55,  must  be  stamped,  either  before  it  is  executed, 
or  within  a  month  fromHhat  time.    . 

Lord  Denman,  C.  J.  As  between  Marriott  and  the  defendant,  this  writing 
off  of  the  debt  was,  by  the  agreement,  to  be  considered  money.  Thb, 
therefore,  is  a  receipt  or  discharge  given  on  the  paymentof  money. 

Patteson,  J.  An  instrument  which  only  admitted  a  settlement  on  a  by- 
gone day,  might  operate  merely  as  an  admission.  But  this  is  a  receipt  for 
9k  payment  made  at  the  time.  Sect.  10  of  55  G.  3,  c.  184,  will  not  protect 
this  stamp.  That  section  gives  eflect  to  a  stamp  which  is  not  less  in  amount 
than  the  proper  stamp,  provided  it  be  not  specially  appropriated  to  any  other 
^instrument,  by  having  its  name  on  the  fiice  thereof.  That  defence  r*954 
might  have  arisen  if  the  1/.  stamp  had  been  affixed  before  the  receipt 
was  executed.  But  here  the  stamp  has  been  improperly  affixed,  since,  by 
Stat.  35  G.  3,  c.  55,  ss.  8,  10,  the  stamp  must  be  on  the  paper  before  it  is 
used  as  a  receipt,  though,  by  sect.  11,  on  payment  of  certain  penalties  the 
instrument  may  afterwards  be  stamped.  But  that  must  be  done  within  a 
jaonth ;  and  here  it  was  not. 

Williams  and  Wightbcan,  Js.,  concurred. 

Rule  absolute. 

(a)  1%  Hart  ▼.  Na$k^  S  C^  M.  4(  R.  837;  8.  C.  5  l^rwh.  955;  Hooptr  t.  Sttphtnu,  4  A. 
4kE.7I. 
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•955]  ^'Ez  parte  The  Duke  of  MARLBOROUGH. 

The  eoQit  will  not  grant  a  criminal  infiMrmatton  ior  nnwritten  woida  impotinf  to  a 

malveraalion  in  hia  oflke,  if  the  wovda  neither  were  apoken  at  the  time  when  the  Jmitioe  wm 
acting,  nor  tended  to  a  breach  of  the  peace. 

Sia  jP.  Thesiger^  solicitor-general,  moved,  on  behalf  of  the  Duke  of 

.Marlborough,  for  a  criminal  information  against  L.  C.  Humfrey,  E^.,  for 

using  certain  language  alleged  to  be  injurious  to  the  duke.     From  the 

raffidavits  on  which  the  motion  was  founded,  it  appeared  that  the  duke  was 

an  acting  justice  of  the  peace  for  Oxfordshire:  that,  in  last  April,  a  yacancj 

having  occurred  in  the  representation  in  parliament  of  the  borough  of  Wood* 

stock  in  that  county,  the  Marquis  of  Blandford,  eldest  son  of  the  duke,  and 

Mr.  Hurofrey  were  respectively  proposed  and  seconded  as  candidates:  and 

that  Mr.  Humfrey,  on  that  occasion,  addressed  a  large  body  of  the  electora 

and  inhabitants  of  Woodstock,  and  in  this  address  used  the  words  now 

complained  of.    The  affidavit  set  out  the  words  from  notes  taken  at  the  tiiae, 

.The  following  extracts  contain  the  portions  material  to  the  decision  of  the 

.court.     <<Harris  wasa  respectable  man,  but  not  rich:  he  held  a  cottage 

under  the  duke,  and  kept  a  horse.     One  day  he  took  this  horse  to  water  at 

a  pit  to  which  he  certainly  had  no  legal  right  to  go ;  and  Timothy  Siingo, 

.the  duke's  hay  ward,  passing  by,  took  up  the  horse  to  put  it  into  the  pound. 

Harris  touched  the  horse  with  his  whip ;  and  it  broke  from  the  hay  ward's 

custody,  and  naturally  enough  ran  back  to  his  own  stable.     Harris  was 

-summoned  for  rescuing  the  horse,  and  committing  breach  of  pound:  he 

.was  fined  li.,  and  the  costs,  which  amounted  to  the  sum  of  I9s.  6d.     This 

^9561  ^^  "^'^  ^^^  ^^  could  pay;  and  he  went  to  jail.  *Wlien 
he  was  in  jail,  his  creditors  came  upon  him;  his  property  was 
seized  and  sold  under  an  execution ;  he  became  a  ruined  man ;  and  he' 
is  now  at  work  upon  the  roads."  t<Two  magistrates,  before  whom  be 
was  first  brought,  refused, to  convict  him,  because  they  considered  that  the 
hay  ward  had  somewhat  exceeded  his  duty.  He  was  then  brought  before  the 
duke,  a  fit  judge  in  his  own  cause :  and,  sitting  on  his  own  dog  kennel  with 
a  glass  of  ale  in  his  hand,  the  Duke  of  Marlborough  himself  con  victed  Harris, 
and  sent  him  to  jail."  The  speech,  as  set  out  in  the  affidavits,  contained 
also  a  charge  against  the  duke  as  to  a  dispute  respecting  an  item  in  the  bill 
for  the  funeral  of  his  late  father,  a  charge  imputing  unkind  conduct  towards 
an  invalid  taking  exercise  in  the  duke's  park,  and  a  charge  imputity  harsh* 
ness  on  the  part  of  the  duke  towards  his  tenantry.  The  speech  also,  by  the 
affidavits,  appeared  to  contain  other  imputations,  upon  which  however  the 
solicitor-general  did  not  rely.  All  the  charges  were  denied  upon  affidavit 
LonI  Denman,  C.  J.  This  is  an  application  which  calls  upon  the  court 
to  interfere  by  ^he  exercise  of  its  extraordinary  jurisdiction.  The  words 
complained  of  certainly  do  impute  a  most  grievous  charge;  and  I  do  not 
wonder  that  the  Duke  of  Marlborough  has  come  into  court  to  deny  the  trutit 
of  that  chaige  upon  oath.    That  is  a  benefit  which  the  subject  enjoys  bj 
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meaDS  of  the  opportunity  afforded  him  upon  discussing  the  propriety  of 
granting  or  refusing  this  remedy.  The  question  now  is,  whether  these  words 
are  of  such  a  nature  as  to  entitle  the  Duke  of  Marlborough  to  the  remedy 
With  respect  to  the  last  three  charges,  it  is  clear,  upon  *all  the  r^gm 
authorities,  that  words  merely  spoken  are  not  the  subject  of  a 
criminal  information.  The  exception  is  in  those  cases  where  the  words 
amount  to  a  provocation  to  break-  the  peace,  by  their  inciting  either  to  per* 
aonal  violence  or  to  a  challenge.  We  have,  however,  felt  some  doubt  as  to 
that  charge  which  imputes  corruption  in  the  character  of  a  magistrate.  As 
to  this,  the  denial  on  the  part  of  the  duke  is  conclusive.  But  we  find  no 
precedent  for  granting  a  criminal  information  in  such  a  case.  It  has  often 
been  said  that  the  court  will  not  interfere,  except  where  the  words  are  uttered 
at  the  lime  when  the  magistrate  is  performing  hts  duty :  and  the  reason  of 
*hat  exception  is,  that  there  a  direct  obstruction  is  created  to  the  course  of 
justice.  The  magistrate  in  such  a  case  may  treat  the  words  as  a  contempt; 
but  in  my  opinion  it  is  then  far  more  expedient  that  (his  court  should  inter- 
pose. There  is  no  case  that  directly  decides  that  this  court  will  interfere  in 
the  case  of  a  charge  orally  made  against  a  magistrate  in  that  character.  Mr* 
Starkie  in  his  treatise  on  the  Law  of  Slander  and  Libel,(a)  published  in  1830, 
after  stating  that  abusive  and  defamatory  worrls  spoken  of  justices  of  the 
peace  in  their  absence,  which  do  not  relate  to  the  execution  of  their  office, 
are  not  indictable,  adds :  <<  But  the  case  might  fall  under  a  very  different 
consideration  if  a  magistrate  were  to  be  charged  with  some  specific  act  of 
oppression  or  corruption  in  his  judicial  capacity."  That,  how*ever,  is  no 
more  than  an  opinion  doubtfully  expressed,  and  does  not  appear  to  be 
bunded  on  any  authority.  I  expected  that  the  solicitor-general  would 
comment  upon  the  cases  in  *  which  interference  under  these  circum-  [•950 
stances  has  been  refused,  and  would  refer  us  to  some  authority  upon 
which  we  could  now  act  as  he  requires.  That  has  not  been  done ;  and  the 
only  reason  is,  that  no  such  authority  exists  even  as  a  dictum  or  opinion. 
It  is  perfectly  clear  that  we  could  not  grant  this  information  without  creating 
a  precedent ;  and  this  we  ought  not  to  do  where  a  known  course  has  been 
proceeded  in  for  many  years,  unless  we  felt  perfectly  clear  that  the  law 
would  warrant  us  in  so  doing.  And  there  is  another  principle,  independent 
of  this,  which  makes  us  unwilling  to  treat  mere  words  as  affording  ground 
for  a  criminal  information.  Words  may  be  so  differently  understood,  and 
the  circumstances  under  which  they  are  uttered  may  supply  so  many  oppoi^ 
tunities  of  explanation,  that  we  must  feel  most  reluctant  to  act  on  what  must 
depend  so  much  upon  oral  evidence.  We  therefore  ought  not  to  depart 
from  the  established  principles:  such  a  departure  might  lead  to  a  long  in* 
quiry  conducted  in  the  most  inconvenient  way. 

Patteson,  Williams,  and  Wightman,  Js.,  concurred.    Rule  refused.  (&) 

(a)  Vol.  II.  pp.  199,  800,  (ieooml  edition.) 

<&}  See  Regina  t.  Langley,  8  Salk.  697 ;  Regina  t.  WrighttOHt  t  ML  698 ;  Rex  t.  Rtvei^ 
1  8Cr.  430;  Rex  ▼.  Poeock,  3  Str.  1157;  Rex  v.  Wtlje^  2  CampU  US;  Ex  parte  Chapmm^ 
4  A.  A;  £.  773 ;  iUc  T.  fum,  7  A.  4(  £.  190. 
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•969]  •the  QUEEN  v.  DUNN  and  BENNETT. 

When  the  order  of  a  town  council,  being  brought  up  by  certionii,  is  qoaihed,  on  motion,  ntlh 
costs,  the  court  should  decide  who  is  to  be  charged  with  costs  as  prosecalor  of  the  order,  snd 
the  party  should  be  named  in  the  rule. 

Therefore,  where  orders  for  payment  of  money  out  of  borough  funds  were  so  brought  up  (under 
Stat  7W.  4,  &  1  Vict  c  78,  s.  44)  and  quashed  with  eosta /o  6e  paidbplhe  prt>9erui4fn,^ 
rule  not  further  stating  by  whom  the  costs  were  to  be  paid,  and  no  cause  having  been  shoinii 
the  court  refused  to  grant  an  attachment  against  individuals,  Am  B.  and  C^  for  non-psjment, 
though  the  rule  for  an  attachment  was  drawn  up  on  reading  afMavits  of  A.,  B.  and  C^  nied 
in  opposing  the  motion  for  a  ceitiorari,  and  which  showed,  as  the  parties  applying  for  an 
attachment  contended,  that  A^  B.,  and  C.  were  the  persons  who  prosecuted  the  orden  ■nee 
quashed,  by  supporting  them  in  this  court 

The  rule  for  a  certiorari  in  the  case  of  Rpgina  v.  The  Council  of  JJcItJiddj 
4  Q.  B.  893,  having  been  made  absohite,  and  the  writ  issued  and  obeyed, 
a  rule  was  obtained  calling  upon  ^^  the  prosecutors  (a)  to  show  cause"  why 
the  orders  brought  up  Imder  the  writ  should  not  <^  be  quashed  or  disallowed, 
with  costs."  The  rule  was  drdwn  up  on  reading  the  affidavits  in  support 
of  the  motion  for  a  certiorari.  No  cause  was  shown :  and  in  last  Michael* 
mas  term  the  rule  was  made  absolute  for  quashing  the  orders,  <<  with  costs 
to  be  paid  by  the  prosecutors  to  the  defendants  or  their  attorney." 

In  last  Hilary  term,  a  rule  was  obtained  calling  upon  Thomas  Rowley, 
Halford  Walto^r^ewitt,  Stephen  Brassington,  Richard  March  Kidger, 
Samuel  Spofibrth,  John  Heap,  Robert  Sharp,  Thomas  Whitaker,  Frederick 
Bond,  Charles  Simpson,  George  Birch,  Joseph  Webb,  John  Rutledge 
^9601  ^BJ^i^die,  and  Richard  CroA  Chawner,  to  show  *cause  why  attach- 
ments should  not  issue  against  them  for  their  contempt  in  not  pay* 
ing  67/.  2s.  4</.,  taxed  costs,  pursuant  to  the  rule  of  Michaelmas  term. 

The  rule  nisi  for  an  attachment  was  drawn  up  on  reading  an  affidavit  by 
Alfred  Egginton  as  « attorney  for  the  above-named  defendants,"  (Dunn 
and  Bennett,)  which  stated  that  the  rule  made  in  Michaelmas  term  had  been 
served  on  the  parties  now  called  upon  to  show  cause  (styled  in  this  affidavit 
<<  the  prosecutors") ;  and  payment  demanded  of  them,  but  not  made.  Also 
upon  reading  affidavits  (A)  sworn  by  the  last  mentioned  parties  (among 
others)  in  opposition  to  the  rule  for  a  certiorari  in  Begina  v.  The  Council  of 
lAchJield,  4  Q.  B.  893. 

In  opposition  to  the  present  rule,  Simpson  deposed  that  he  never  was  one 
of  the  council,  but  only  the  town  clerk,  and  solicitor  to  the  corporation; 
that  the  council,  at  a  quarterly  meeting,  resolved  tliat  Simpson,  as  such  towa 
clerk  and  solicitor,  should  take  the  necessaiy  proceedings  for  showing  cause 

(a)  By  the  practice  of  the  Crown  OflSoe,  when  ordera  are  brought  up  by  certiorari,  the  partiei 
■eelung  to  enforce  the  oiders  are  coMidered  as  prancutora,  and  the  parties  agaiost  whoa  ihtsj 
will  lie  enforced  if  the  motion  iaila  (and  at  whose  instance  the  certiorari  israed)  as  defriidaDti] 
and  the  rules  are  entitled  accordingly.  See,  as  to  orders  of  sessions,  the  advertisement  prvfiira 
to  Burr.  Sett.  Ca. 

In  the  present  case,  Dunn  and  Bennett  appeared,  by  endorsement  on  the  oert»'*ari,  ta  bs  pi^ 
•one  interested  in  the  borough  rate,  at  whose  instance  the  writ  issued. 

(6)  For  Uie  substance  of  Uiese,  see  4  Q.  B.  897— 900. 
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against  the  rule  for  a  certiorari,  and  the  common  seal  was  aftxed  to  a  copy 
of  the  resolution,  in  pursuance  of  which  Simpson  prepared  affidavits,  ana 
instructed  counsel,  on  behalf  of  the  town  council  in  their  official  capacity, 
and  not  of  himself  or  of  any  mdividual  personally.  Rowley,  Brassington, 
Spoflbrth,  Heap,  Sharp,  Bond,  and  Webb,  also  made  affidavit,  deposing, 
each  for  himself,  that  he  never  acted  in  the  making  of  the  orders  removed 
except  officially  as  a  member  of  the  council,  and  never  instructed  counsel 
against  the  rule  otherwise  than  officially  and  on  the  counciPs  behalf,  and 
never  was  a  prosecutor  of  the  said  orders  or  niles  except  in  his  capacity  of 
a  councillor :  *and  that,  if  compelled  personally  to  pay  the  costs,  rmq^i 
he  knew  of  no  means  whereby  he  could  recover  them  from  the 
corporation  or  council,  unless  this  court  should  order  the  council  in  their 
official  capacity  to  pdy  them  out  of  the  borough  fund.  Hewitt  deposed 
that,  since  making  his  former  affidavits,  and  before  the  rule  of  Michaelmas 
term  was  obtained,  he  ceased  to  be  a  councillor,  and  that  be  had  not  since 
acted  as  one ;  and  that,  except  in  his  official  capacity  as  a  councillor,  he 
had  not  acted  as  prosecutor  of  the  certiorari,  or  shown  cause  against  the 
original  or  subsequent  rules  granted  by  the  court.  Majendie  and  Chawner 
deposed  that  they  were  not,  and  never  had  been,  burgesses  of  the  city ;  and 
they,  together  with  Kidger,  Whitaker  and  Birch,  further  stated  that  they 
were  not,  at  the  time  of  the  making  of  the  orders  since  quashed,  nor  had 
since  been,  members  of  the  council,  and  that  they  had  not  acted  as  prose- 
cutors of  the  writ  of  certiorari,  nor  appeared  by  counsel  or  otherwise  to 
show  cause  against  the  original  or  subsequent  rules  granted  by  this  court. 
Birch  (an  attorney)  stated  that  he  was  appointed  treasurer  of  the  city  after 
the  removed  orders  were  mad^,  and  remained  in  office  till  12th  December, 
1843 ;  that  he  did  not  act  as  attorney  for  the  prosecutors  or  the  defendants 
in  this  matter;  that  his  affidavit  on  showing  cause  against  the  rule  for  a 
certiorari  was  made  in  the  capacity  of  treasurer,  at  the  request  of  the  town 
clerk  acting  as  attorney  for  the  council ;  and  that  he  considered  himself 
bound,  while  treasurer,  to  speak  as  to  the  state  of  the  accounts  relating  to 
the  borough  fund,  when  called  upon  by  the  council,  or  the  town  clerk  on 
their  behalf.  And  that,  when  the  orders  since  quashed  were  made,  he  was 
not  a  burgess.  The  ^affidavits  also  averred  the  belief  of  the  de-  r^oao 
ponents  that  Eggington  knew  the  principal  facts  deposed  to,  when 
he  made  his  affidavit  in  support  of  the  present  rule  nisi. 

Erie  and  W.  fi.  Cofc,  for  eight  of  the  parties,  and  Sir  F.  Theriger^  solici- 
tor-general,  for  the  other  six,  now  showed  cause.  This  was  an  application 
made  under  stat.  7  W.  4,  &  I  Vict.  c.  78,  s.  44.  The  applicants  have 
no  right  to  treat  the  individuals  who  opposed  the  rule  for  a  certiorari  as  the 
prosecutors.  The  party  really  contesting  the  rule  was  the  corporation,  in 
its  corporate  capacity.  The  orders  complained  of  were  the  acts  of  the  tovm 
council  for  the  time  being;  it  was  for  the  council,  not  individuals,  to  defend 
those  acts ;  and  they  showed  their  intention  to  do  so,  by  the  resolution  whidi 
they  passed  under  their  common  seal.    The  "  prosecutors"  mentioned  in 
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flie  rule  of  the  last  term  must  be  the  parties  who  really  showed  cauM. 
[Patteson,  J.  The  party  making  the  rule  absolute  meant  simply  <«  the 
other  side."]  Those  parties,  at  least,  could  not  be  «  prosecutors/'  for  the 
purpose  of  this  rulci  who  were  not  members  of  the  council.  There  is  no 
precedent  for  making  a  person  pay  costs  merely  because  be  has  joined  in 
affidavit  against  a  rule.  It  is  suggested  that  if  the  parties  obtaining  the  cer- 
tiorari have  not  this  remedy  they  must  themselves  pay  the  costs  incurred  on 
their  side :  but  that  cannot  be  remedied ;  slat.  7  W.  4,  &  1  Vict.  c.  78,  s.  44^ 
gives  only  a  limited  jurisdiction  where  an  order  of  the  council  has  been 
made  improperly  for  the  payment  of  money.  The  court  (as  appeared  to  be 
the  case  in  Regina  y.  The  Mayor ^  ^c.  of  Bridgetoaierj  10  A.  &  £.  281,  and 
«Qg^1  Regina  v.  Paramore^  10  A.  &  £.  286,  cannot  ^enforce  the  restita- 
tion  of  the  money ;  nor  can  they  compel  individuals  to  pay  the  costs^ 
where  it  is  clear  that  the  council,  and  not  any  individual,  was  the  party 
interested  in  upholding  the  orders.  [Patteson,  J.  The  result  of  the 
argument  seems  to  be  that,  where  a  person  interested  in  the  borough  fund 
obtains  a  certiorari  to  remove  orders  by  which  it  has  been  misapplied,  the 
money  cannot  be  recovered  back,  and  the  borough  fund  must  be  saddled 
with  the  costs.]  If  the  town  council  have  improperly  incurred  costs,  that 
may  be  a  misapplication  for  which  they,  as  a  body,  may  be  liable.  [Pat> 
TESON,  J.    The  town  council  is  not  a  corporation.]  [a) 

F,  V,  Xee,  contra.  The  statute,  sect.  44,  does  not  expressly  provide  for 
payment  of  costs  by  any  person;  but  leaves  them  in  the  <<  judgment  and 
discretion"  of  the  court.  The  cos^s  here  may  be  safely  awarded  according 
to  the  view  which  the  parties  prosecuting  the  orders  have  taken  of  their  own 
case,  as  appears  by  their  affidavits.  According  to  the  argument  on  their 
part,  the  persons  who  had  illegally  appropriated  the  public  money  would  be 
irresponsible.  The  court  has  in  several  instances  onlered  cos*s  to  be  paid 
by  the  person  who  appeared  on  the  affidavits  to  be  liable.  [Lord  Denmah, 
C.  J.  No  doubt  it  is  done.  The  court  exercises  its  judgment  on  the  par- 
tic*ilar  case;  the  costs  being  made  the  subject  of  a  separate  motion.  We 
laid  down  the  practice  in  Rpgina  v.  Greene^  4  Q.  B.  646.]  The  c6uncil  is 
not  a  corporation ;  the  members,  therefore,  are  liable  in  their  individual 
*9641  c^P^ci^i^^*  If  ^^^y  iheiQ  is  no  person  *from  whom  the  costs  of 
quashing  these  illegal  orders  can  be  recovered. 

Lord  pE5MAN,  C.  J.  I  regret  that,  when  the  motion  to  quash  with  costs 
was  made,  our  attention  was  not  called  to  the  peculiar  practice  on  the  re- 
moval of  orders  by  certiorari;  we  might  then  have  avoided  the  difficulty 
which  has  arisen.  I'he  course  always  adopted  in  such  cases,  where  the 
character  of  the  person  appearing  in  the  situation  of  a  prosecutor  was  not 
expressly  defined,  has  been  that  the  court  should  decide  who  should  be 
deemed  the  prosecutor;  not  that  the  individual  succeeding  should  call  upon 
whom  he  pleased  as  liable  in  that  capacity.  An  oversiii^ht  has  been  com 
nittcd ;  but  we  cannot  remedy  it  by  enforcing  a  demand  of  costs  mendv 

(a)  See  RtgifM  t.  York,  S  Q.  B.  847,  850. 
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because  the  party  claimiog  them  has  called  upon  some  individuals  as  pro» 
secutors. 

Patteson,  J.  I  am  of  the  same  opinion.  Our  attention  should  have  been 
called  to  the  point  of  practice  at  the  time  of  the  motion.  The  subject  is  a 
difficult  one.  We  do  not  properly  know  for  whom  Mr.  Erie  and  Mr.  Cok 
appeared.  Had  the  question  been  brought  before  us,  we  should  hare  ex- 
ercised our  judgment  upon  it  at  the  time ;  and  it  would  have  been  matter 
for  a  great  deal  of  consideration  whom  we  should  direct  to  pay.  At  present 
we  do  not  know  who  are  the  prosecutors,  but  are  only  informed  that  the 
successful  party  has  selected  some  persons  as  those  who  ought  to  pay  the 
costs. 

IViLLiABCS,  J.  The  court  has  to  exercise  a  discretion  in  these  cases. 
Where  a  rule  is  successfully  maintained,  *the  party  resisting  is  gene*  r^ogg 
rally  the  one  liable  to  costs.  But  here  it  does  not  appear  who  that 
party  was.  There  may  be  a  great  difficulty  in  determining ;  but,  that  we 
might  get  over  it,  some  person  ought  to  have  been  demonstrated  as  the 
party  against  whom  the  claim  was  directed. 

WiGHTMAN,  J.,  concurred.  Rule  discharged. 


HERBERT  v.  SAYER. 

Under  stat  6  G.  4,  c.  16,  m.  63,  127,  and  atat  1  &  8  W.  4,  c.  56,  a.  85,  an  uncertificaled 
bankrupt  may  acquire  property,  and  contract,  for  the  benefit  of  hia  aasigneea,  and  may  aue  in 
reapect  of  auch  property  or  contract  And  a  plea  ahowing  the  bankruptcy,  &c^  conatitutea 
no  defence,  unleae  there  be  an  allegation  that  the  aasigneea  have  interfered.  The  aame  ia  true 
in  the  case  of  a  party  who  haa  twice  been  bankrupt  and  obtained  hia  certificate,  but  haa  not 
paid  fifteen  ahillinga  in  the  pound,  in  reapect  of  property  acquired  lince  the  certificate.  Meld^ 
by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Q.  B. 

By  the  Court  of  Q.  B.:  De  injuria  may  be  replied,  }n  an  action  by  the  endorsee  of  a  bill  of  ex- 
change against  the  acceptor,  to  a  plea  that  the  bill  waa  accepted  for  the  accommodation  of  the 
drawer,  to  be  deposited  with-R.  as  a  collateral  aecurity  for  a  debt  from  the  drawer  to  R. ;  that 
R.  took  it  on  those  terms ;  that  the  drawer,  before  maturity,  paid  R.  part  of  such  debt,  and 
tendered  the  reaidue,  which  R.  refused  to  accept ;  and  that  R.  afterwards  endorsed  the  bill  to 
plaintifif,  in  order  that  the  plaintiil)  conapiring  and  colluding  with  R.  to  defraud  defendant^ 
might  recover  as  a  trustee  for  R. ;  auch  plea  being  in  excuse  and  not  in  discharge. 

Assuif  JT  on  a  bill  of  exchange,  drawn  by  Thomas  Spence,  9th  June, 
1842,  on  defendant,  for  30/.,  at  three  months,  accepted  by  defendant,  en- 
dorsed by  T.  Spence  to  Thomas  Rogers,  and  by  T.  Rogers  to  plaintiff. 

Plea  4.  That  defendant  accepted  the  bill  at  the  request  of  Spence,  and 
without  ever  having  received  any  consideration  or  vdue  whatever  for  his 
acceptance,  and  for  the  accommodation  of  Spence,  and  in  order  that  he 
might  deposit  the  same  with  Rogers  as  a  collateral  security  as  after  men- 
tioned, ard  for  no  other  purpose  whatever:  that,  after  defendant  had  so 
accepted,  to  *wit,  9th  June,  184*2,  Spence  endorsed  and  delivered  t^qqq 
the  bill  to  Rogers,  and  Rogers  then  took  and  received  the  same,  as 
a  collateral  security  for  the  payment  of  the  sum  of  25/.  then  due  to  Rogers 
as  the  balance  of  a  certain  other  bill  of  exchange  for  50/.  then  in  his  posses* 

3a2 
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noa,  and  of  which  he  was  the  endorsee  and  holder,  to  wit,  a  bill  drawn  bj 
Spence  upon  and  accepted  by  one  Matthew  Foster,  at  three  months,  payable 
to  Spence's  order,  and  which  bill  Spence  endorsed  to  one  Geoi^  Baker,  who 
endorsed  the  same  to  Rogers ;  the  residue  of  the  last-mentioned  bill,  to  wit, 
25/.,  having  been  paid  to  Rogers  by  the  said  Spence  before  the  endorse- 
ment to  Rogers  of  the  bill  in  the  declaration  mentioned:  and  that  the  bill  in 
the  declaration  mentioned  was  delivered  to  and  received  by  Rogers  for 
such  purpose  as  in  this  plea  mentioned,  and  no  other  purpose,  or  considera- 
tion, or  value  whatsoever.  That,  after  Rogers  had  taken  and  received  the 
bill  in  the  declaration  mentioned,  and  whilst  the  same  was  in  his  custody 
and  possession,  and  before  the  same  had  become  due  or  payable,  to  wit, 
9th  July,  1842,  Spence  paid  to  Rogers,  who  then  accepted  and  receive 
the  same,  a  certain  sum  of  money,  to  wit,  15/.,  in  part  payment  of  the  said 
balance  of  25/.  then  remaining  due  and  payable  to  Rogers  on  the  bill  for 
50/. ;  and  then  thei^e  remained  due,  iu  respect  of  the  last-mentioned  bill, 
a  certain  small  sum  of  money,  to  wit,  10/.,  and  no  more.  That  afterwards, 
and  whilst  the  bill  in  the  declaration  mentioned  was  in  the  custody  and 
possession  of  Rogers  for  such  purpose  as  aforesaid,  and  before  the  same 
had  become  due  or  payable,  to  wit,  1st  September,  1842,  Spence  tendered 
and  ofiered  to  Rogers  a  certain  sum  of  money,  as  and  being  the  balance 
*9671  ^^^^  ^remaining  due  on  or  in  respect  of  the  bill  for  50/.,  and  also 
for  or  in  respect  of  any  interest  or  damages  which  might  have  ac- 
crued, or  could  be  claimed  by  Rogers,  on  or  in  respect  of  the  last-men- 
tioned bill',  to  wit,  11/. ;  which  last  mentioned  sum  was  the  full  amount  to 
which  Rogers  was  at  the  time  of  the  said  tender  entitled  upon  or  in  respect 
of  the  bill  for  50/.,  to  secure  the  payment  of  which  the  bill  in  (he  declara- 
tion mentioned  was  deposited  with  Rogers,  as  in  this  plea  aforesaid  ;  and 
which  tender  and  ofler  of  Spence,  Rogers  then  wholly  refused  to  accept  or 
receive,  and  then  wrongfully  kept  and  detained  the  bill  in  the  declaration 
mentioned,  and  wholly  refused  to  deliver  up  the  same  either  to  Spence,  or 
defendant,  or  any  other  person,  although  he  was  then,  to  wit,  on,  &c.,  re- 
quested by  Spence  and  defendant  so  to  do.  That,  after  the  tender  had 
been  so  made  to  and  refused  by  Rogers,  and  after  Rogers  had  so  wrong- 
fully refused  to  deliver  up  the  bill,  to  wit,  &c.,  Rogers  endorsed  the  bill  in 
the  declaration  mentioned  to  plaintiff,  and  plaintiff  then  took  and  received 
the  bill  in  the  declaration  mentioned  with  full  knowledge  and  notice  of  the 
premises.    Verification. 

(This  plea  led  to  an  issue  of  fact,  but  is  here  set  out  for  the  purpose  of 
rendering  the  sixth  plea  intelligible.) 

Plea  6.  That  defendant  accepted  the  bill  in  the  declaration  mentioned  for 
the  accommodation  of  Spence,  and  without  ever  having  received  any  con^ 
sideration  or  value  for  the  acceptance  thereof,  and  for  the  purpose,  and  in 
the  manner  and  form,  as  in  his  fourth  plea  above  alleged :  that  Spence  de* 
*9681  P^^'^^^  ^^  ^^'^  *with  Rogers,  who  received  the  same,  for  the  par* 
pose  and  in  the  manner  in  the  fourth  plea  in  that  behalf  alleged 
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«nd  for  no  other  purpose,  constderation,  or  value  whatever.  That  Spence 
paid  to  Rogers  the  sum  of  money  in  the  fourth  plea  in  that  behalf  men- 
tioned,  to  wit,  15/.,  in  part  payment  of  the  said  balance  of  25/.,  in  manner 
and  form  as,  and  at  the  time,  in  the  fourth  plea  alleged.  That  Spence  ten* 
dered  and  offered  to  Rogers  the  said  sum  of  money  in  the  fourth  plea  in 
that  behalf  mentioned,  being  the  balance  remaining  due  to  him  upon  and 
in  respect  of  the  bill  for  50/.  in  the  fourth  plea  mentioned,  at  the  time 
therein  mentioned,  which  said  sum  Rogers  then  wholly  refused  to  accept, 
as  in  the  fourth  plea  mentioned,  and  then  refused  to  deliver  up  and  wrong- 
fully detained  the  bill  in  the  declaration  mentioned,  in  manner  and  form  as 
in  the  fourth  plea  above  in  that  behalf  alleged.  That,  after  the  said  tender 
to  and  refusal  by  Rogers,  and  after  his  said  refusal  to  deliver  up  the  bill  in 
the  declaration  mentioned,  in  the  said  fourth  plea  alleged,  to  wit,  on,  &c., 
Rogers  endorsed  the  bill  in  the  declaration  mentioned  to  plaintiff,  with  the 
intent  and  in  order  to  cheat  and  defraud  defendant  of  the  amount  thereof 
by  plaintiff's  suing  defendant  upon  the  same  as  a  mere  trustee  for  Rogers, 
and  forcing  and  compelling  defendant  to  pay  the  bill,  without  the  plaintiff's 
having  any  beneficial  interest  in  the  same;  and  plaintiff  then  took,  had,  and 
received  the  bill  in  the  declaration  mentioned,  with  the  same  intent  and 
purpose ;  and  he  and  Rogers  then  conspired  and  colluded  together  to  cheat 
and  defraud  defendant  of  the  amount  of  the  bill  in  the  declaration  mentioned, 
by  the  means  aforesaid.    Verification.  r*QRQ 

•Replication :  De  injuria.  »■ 

Special  demurrer,  assigning  for  cause  that  the  matters  of  defence  do  not 
merely  amount  to  an  excuse,  but  show  that  defendant  never  was  liable  to 
perform  his  promise,  and  never  was  liable  to  pay  plaintiff;  and  that  there* 
fore  the  replication  De  injuna  is  inappropriate :  and  that  the  replication  is 
multifarious. 

Joinder  in  demurrer. 

Plea  7.  That,  before  and  on  March  1st,  1830,  and  thence  to  the  suing 
out  of  the  commission  of  bankrupt  after  mentioned,  plaintiff  was  a  trader, 
subject  to  the  statutes  then  in  force  concerning  bankrupts,  &c.  The  plea 
then  averred  a  petitioning  creditor's  debt,  and  proceedings  in  bankruptcy, 
the  commission  being  dated  10th  March,  1830 ;  and  a  certificate,  dated  14tb 
May,  1830.  That  afterwards,  and  after  the  passing  of  a  certain  act,  &c., 
(Bankruptcy  Court  Act,  1  &  2  W.  4,  c.  56,)  and  before  the  accruing  of  the 
causes  of  action,  and  thence  until  the  issuing  of  the  fiat  after  mentioned, 
plaintiff  as  a  trader,  &c.  The  plea  then  averred  proceedings  in  bankruptcy, 
the  fiat  being  dated  20th  August,  1839;  an  appointment  of  the  official 
assignee,  David  Cannan,  dated  21st  August,  1839 ;  appointment  of  the  cre- 
ditors' assignee,  John  Pare  the  younger,  dated  30th  August,  1839,  and 
acceptance  by  the  latter;  also  a  certificate,  dated  21st  November,  1839: 
that  the  estate  of  plaintiff,  under  the  said  fiat,  did  not  produce,  nor  has  as 
yet  produced,  sufficient  to  pay  every  creditor  under  the  said  fiat  15s.  in  the 
pound  on  the  amount  of  their  respective  debts  proved  under  the  said  fiat; 
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and  none  of  the  said  creditors  has  as  yet  received  15f .  in  the  pound  on  the 
*9701  ^'^^^"^  ^^  *their  said  debts.  That  the  bill  of  exchange  in  the  de» 
claration  mentioned  was  endorsed  to  plaintiff,  and  the  cause  and 
causes  of  action  thereon  accrued  to  him,  after  the  said  signing  and  allowing 
of  the  said  lact-uicntioned  certificate :  whereby,  and  by  force  of  the  statute 
in  such  case,  ^x,j  the  cause  of  action  in  the  declaration  mentioned,  and  the 
sum  of  money  therein  claimed  and  demanded,  is  vested  in  the  said  John 
Pare  the  younger  and  David  Cannan  as  such  assignees  under  the  said  fiat, 
according  to  the  form  of  the  statute  in  that  case,  &c.    Verification. 

Special  demurrer,  assigning  for  cause  that,  although  the  bill  of  exchange 
distinctly  appears  to  be  after-acquired  property,  that  is  to  say  endorsed  to 
plaintiff,  and  the  cause  and  causes  of  action  therein  accrued  to  him  after  the  ' 
alleged  signing  and  allowance  of  the  last  mentioned  certificate,  yet  it  does 
not  appear  that  John  Pare  the  younger  and  David  Cannan,  or  either  of  them, 
hath  ever  interfered  with  plaintiff  in,  about,  or  in  respect  of  the  cause  or 
causes  of  action  thereon,  nor  that  they  have  brought  any  action  upon  the 
bill,  or  taken  any  legal  or  other  proceedings  for  the  recovery  of  the  amount 
thereof,  or  any  part  thereof;  but  it  is  consistent  with  the  allegation  in  the 
plea  that  plaintiff  may  sue  for  the  same,  either  in  his  own  right,  for  his  own 
benefit,  or  as  trustee  for  the  assignees  under  the  fiat. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  Court  of  Queen's  Bench,  in  Easter  terai, 
I843,(a)  by  6.  Atkinson  for  the  plaintiff  and  WiUes  for  the  defendant.  It  is 
*97i1    *c^"si^^^^  sufficient  to  refer,  for  the  ailment,  to  the  judgment 
and  notes. 

Cur.  ado.  vuU. 

Lord  Denbcan,  C.  J.^  in  the  vacation  after  Easter  term,  1843,  (May  I7th,) 
delivered  the  judgment  of  the  court. 

The  replication  to  the  sixth  plea  in  this  case  being  De  injuria,  the  ques- 
tion is  raised  whether  that  plea  discloses  matter  in  excuse,  or  in  discbarge. 

In  the  case  of  Salter  v.  Purchell^  [h)  the  same  question  was  raised,  but 
under  circumstances  so  unlike  the  present  that  the  case  affords  no  guide  to 
us.  The  case  of  Humphreys  v.  O^ConneHy  7  M.  &  W.  370,  is  more  like 
the  present,  where  the  plea  was  held  to  be  in  excuse.  But  the  case  of 
^Etchell  v.  Craggy  10  M.  &  W.  367,  still  more  resembles  the  present:  and 
there  also  the  plea  was  considered  to  be  in  excuse.  Parke,  B.,  there  says, 
the  breach  is,  that  the  defendant  did  not  pay  the  plaintiff;  the  plea  in  truth 
says,  <(  I  admit  I  never  did  pay  the  plaintiff,  because  he  was  the  holder  of. 
the  bill  under  such  circumstances  that  he  was  not  entitled  to  be  paid :"  it  il 
like  the  case  of  Isaac  v.  Farrar,  1  M.  &  W.  65.  (c) 

(4)  May  Sd.    Before  Lord  Denman,  C.  J.,  PattMCMi  and  WiUiami^  Jt. 

(6)  1  Q.  B.  200,  in  Exch.  Ch^  leveriing  the  judgmenl  of  Q.  B^  in  FwrdiOL  t.  SaUer,  \  ^ 
B.  107. 

(c)  8.  C.  Tyrwb.  &  Gr.  SSI.  Refeienoe  wasmade  abo  toS^'MT.jrt(ptN,8  BI.&W.673; 
8aitt  Y.  CkappelotD,  4  M.  db  Gr.  836;  Parker  t.  RUey, 8  M.db  W.  890;  Maniom  t.  jatn,%lL 
Jb  W.  404. 
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In  the  present  case  the  plea  shows  nothing  illegal  in  the  bill  originally: 
it  shows  that  the  defendant  accepted  it  for  the  accommodation  of  the  drawer, 
Spence,  to  enable  him  to  deposit  it  with  one  Rogers  as  a  collateral  *se*  r«Q7n 
cunt y  for  a  debt  due  to  Rogers  from  Spence ;  that  Rogers  took  it 
on  those  terms ;  that  Spence,  b^ore  the  bill  became  due^  paid  Rogers  part  of 
that  debt  and  tendered  the  residue;  that  Rogers  refused  to  receive  the 
money  tendered,  kept  the  bill,  and  endorsed  it  to  the  plaintiflT  as  a  mere 
trustee,  Rogers  and  the  plaintiff  conspiring  and  colluding  to  cheat  the 
defendant. 

These  averments  are  said  to  show  illegality  in  regard  to  the  bill ;  but,  in 
truth,  they  amount  to  little  more  than  a  statement  that  the  plaintiff  took  the 
bill  with  knowledge  of  the  circumstances,  and  without  giving  any  consider 
ration  for  it.  The  matter,  therefore,  stands  thus :  that  the  bill  was  originally 
given  to  Rogers,  but  not  to  be  enforced  under  certain  circumstances ;  that 
those  circumstances  occurred  before  the  bill  became  due ;  and  that  Rogers, 
knowing  he  could  not  enforce  the  bill,  endorsed  it  to  the  plaintiff  that  he 
might  attempt  to  do  so,  for  his,  Rogers's  benefit.  If  Rogers  had  been  the 
plaintiff,  the  direct  transaction  with  him  might  perhaps  have  been  matter 
of  discbarge :  but,  as  the  plaintiff  is  a  stranger  to  the  defendant,  and  primft 
facie  there  is  a  promise  in  law  by  the  defendant  to  pay  the  plaintiff,  arising 
out  of  the  endorsement  of  the  bill,  the  plea,  which  discloses  transactions 
with  the  former  holder,  Rogers,  and  the  circumstances  under  which  the 
plaintiff  took  the  bill  from  him,  amounts  only  to  an  excuse  for  not  perform- 
ing to  the  plaintiff  that  primft  facie  promise :  and  the  replication  De  injuriA 
is  good. 

The  seventh  plea  in  this  case  states  that  the  plaintiff  has  been  bankrupt 
twice,  and  obtained  his  certificate  each  time,  but  that  his  estate  under  the 
second  bankruptcy  has  not  paid  fifteen  shillings  in  the  pound,  and  r«Q79 
*that  the  bill  was  endorsed  to  him  after  his  second  certificate.  To  '' 
this  there  is  a  special  demurrer,  assigning  for  cause  that  it  does  not  appeal 
that  the  plaintiff's  assignee  had  interf*er.ed,  and*  that  it  is  consistent  with  tht 
plea  that  the  plaintiff  may  be  suing  either  in.  his  own  right  or  for  the  benefit 
of  the  assignee.  It  is  contended  bt  the  plaintiff  that  he  has  a  right  to  sue 
unless  his  assignee  interferes,  and  that  the  allegation  of  such,  interference 
should  be  made  by  the  defendant  in  order  to  defeat  the  action.  The  de- 
fendant, on  the  other  hand,  contends  that  the  law  passes  the  interest  initfae 
bill  to  the  assignee,  who  can  sue  on  it  in  his  own  name,  and  that  the  plain- 
tiff is  bound  to  show  that  the  assignee  has  Eelinquished  hia  right  to  do  so. 

The  case  of  Young  v,  Bishworth^  8  A.  &.  EL  470,  is  a  direct  authority  in 
favour  of  this  plea.  The  effect  of  that  decision  is  said  by  Parkc,  B.,  in 
Fysim  V.  Chancers,  9  M.  &  W.  460,  467,  to  be  that  the  plea  is  prima  facie 
an  answer  to  the  action,  and  that  the  facts  of  the  plaintiff  being  a  mere 
trustee,  or  having  the  assent  of  his  assignee,  oug^  to  be-  replied :  and  the 
case  of  Fyton  v.  Chambers^  9  M.  &  W.  460,  which  decides  that  a  mere 
wrongdoer  cannot  in  trover  set  up  the  title  of  the  assignees,  was  disUn* 
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guished  by  the  court.  Whether  it  be  in  truth  distinguishable,  or  be  ooih 
trary  to  Young  v.  Kshworth^  we  will  not  now  elaborately  discuss :  it  is 
sufficient  to  say  that  we  are  satisfied  with  the  decision  in  Young  v.  Bishworihj 
8  A.  &  E.  470,  and  that  it  is  so  directly  in  point  that  we  think  the  defend* 
ant  entitled  to  our  judgment  upon  this  plea,  (a) 

*9741         ^'^'^^  result  is,  that  the  judgment  will  be  for  the  plaintiflf  on  the 
replication  to  the  sixth  plea,  and  for  the  defendant  on  the  seventh 
plea. 

Judgment  for  plaintiff  on  replication  to  sixth  plea.    For  defendant 
on  seventh  plea,  {b) 

The  plaintiff  brought  error  upon  this  judgment :  and  the  case  was  argued 
in  the  Exchequer  Chamber,  in  the  vacation  after  Michaelmas  term,  1843,  (c) 
by  £r/f,  for  the  plaintiff  in  error,  (the  plaintiff  below,)  and  ByUs^  Serjt.,  for 
the  defendant  in  error.  It  is  considered  sufficient  to  refer,  for  the  argument, 
to  the  judgment  and  notes.  Cur.  adv.  vuU. 

TiNDAL,  C.  J.,  in  this  term,  (April  26th,)  delivered  the  judgment  of  the 
court. 

The  question  in  this  case  arises  upon  a  demurrer  to  the  defendant's  last 
plea,  on  which  the  Court  of  Queen's  Bench  gave  judgment  in  favour  of 
the  defendant :  and  on  that  judgment  a  writ  of  error  has  been  brought. 

The  action  was  at  the  suit  of  the  endorsee  of  a  bill  of  exchange  against 
the  acceptor ;  and  the  plea  was,  in  substance,  that,  before  the  endorsement, 
tke  plaintiff  had  twice  become  a  bankrupt,  that  a  commission  issued  against 
him,  under  which  he  had  obtained  his  certificate,  and  afterwards  a  fiat,  under 
♦QT^l  ^^^^^  ^^^  ^®  ^^^  obtained  ^his  certificate;  but  that  his  estate, 
•^  under  the  fiat,  had  not  been  sufficient  to  pay  each  creditor  fifteen 
shillings  in  the  pound :  that  the  bill  of  exchange  was  endorsed  to  the  plain- 
tiff after  the  allowance  of  the  last  certificate,  whereby  the  cause  of  action 
on  the  bill  was  vested  in  the  assignees  under  the  fiat. 

To  this  plea  there  was  a  demurrer  assigning  special  causes,  including  the 
main  objection,  which  however  would  arise  on  general  demurrer :  and  that 
objection  is,  that  the  plea  is  bad  because  it  does  not  state  that  the  assignees 
under  the  fiat,  or  either  of  them,  had  interfered,  or  required  the  defendant 
to  pay  them  the  amount  of  the  bill. 

The  point  to  be  considered  and  decided  is  of  great  importance:  it  relates 
to  the  right  of  a  bankrupt  twice  certificated,  and  who  has  not  paid  fifteen 
shillings  in  the  pound,  to  after-acquired  property,  such  as  the  bill  for  which 
lie  sues.   And  the  question  is,  whether  he  has  a  good  right  to  such  property 

(a)  On  tliifl  hwt  point,  reference  was  nado  in  arfranent  to  tome  decisions  on  reputed 
^wnen^iip,  nn4er  ftat.  6  6.  4,  e.  16,  s.  72.  See  Bmtler  v.  Hobson,  4  New  Ca.  290;  Sam 
T.  Same,  5  New  Oa.  I2S. 

(I)  Besides  tbe  cases  mentioned  in  the  judgment,  reference  was  made  to  Ex  parit 
WeUh,  Mont.  Ca.  B.  276 ;  Anhhtf  t.  Kennard,  note  (n)  to  Smith's  Mercantile  Law,  56S. 
(3d  ed.),  /?x  /Nirf€  Jungmichdt  2  Mont.  I).  &  De  Q.  471 ;  Ejt  parte  Butltr^  S  Moat.  D. 
4  De  G.  7S1 ;  Ex  paf$e  Robinaon,  Mont.  &  Mac.  44. 

<«>  November  28tli«  Before  Tiadal,  C.  J.,  Coltnso,  Enkina,  and  Maols  Jf.,  and 
fArke,  Alderson,  QorMjr,  and  Bolfe,  Bi. 
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ftgainst  the  parties  to  the  bill,  and  all  the  world  except  the  asagneesi  or  no 
right  whatever,  so  that  he  could  not  sue  at  all  upon  the  bill. 

We  are  of  opinion  that  he-  has  a  good  right,  except  as  against  the 
assignees ;  and,  as  the  plea  does  not  state  that  they  have  interfered,  it  does 
not  contain  a  complete  defence.  And  to  this  conclusion  we  have  come,  as 
well  upon  the  authorities,  as  upon  the  reason  and  convenience  of  the  prin- 
ciple which  they  establish. 

'  In  the  first  place,  a  bankrupt  in  this  condition  is,  we  think,  in  the  same 
situation  with  respect  to  property  acquired  after  a  second  certificate  as  an 
uncertificated  bankrupt  was  with  respect  to  property  acquired  after  the  as- 
signment before  the  recent  statutes. 

By  Stat.  6  G.  4,  c.  16,  s.  127,  which  provides  for  the  *after-ac-  r*Q7g 
quired  property  of  a  bankrupt  twipe  certificated,  it  is  enacted  that 
tiie  future  estate  and  effects  of  the  bankrupt  (except  tools,  &c.)  shall  vest 
in  the  assignees  under  the  commission,  «  who  shall  be  entitled  to  seize  the 
same  in  Wee  manner  as  they  might  have  seized  property  of  which  such 
bankrupt  was  possessed  at  the  issuing  the  commission."  Such  effects,  by 
the  former  statute,  5  G.  2,  c.  30,  s.  9,  were  only  liable  to  the  execution  of 
a  creditor.  The  eflfect  of  this  section  is  to  put  such  future  property  on  the 
same  footing  as  future  property  under  the  assignment.  The  operation  of 
the  assignment  is  by  stat.  6  G.  4,  c.  16,  s.  63,  which  provides  that  the  com- 
missioners are  to  assign  to  the  assignees  all  present  and  fuiwre  personal 
estate  of  such  bankrupt,  and  all  property  which  he  may  purchase,  or  which 
may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him,  htfwre  he 
shaU  have  obtained  his  certificate^  and  all  debts  due  or  to  be  due  to  him, 
as  fully  as  if  the  assurance,  whereby  they  are  secured,  had  been  made  to 
such  assignees :  and  after  such  assignment  neither  the  bankrupt  nor  any 
person  claiming  through  or  under  him  shall  have  power  to  recover  the 
same ;  but  the  assignees  shall  have  like  remedy  to  recover  the  same  that  the 
bankrupt  mi^t  have  had  if  he  had  not  been  adjudged  bankrupt.  By  stat. 
1  &  2  W.  4,  c.  56,  s.  25,  the  estate  becomes  vested  to  the  same  extent  in 
the  assignees  by  virtue  of  their  appointment,  without  any  deed  of  assignment 

By  the  operation  of  these  statutes,  the  future  property  of  the  bankrupt,  after 
a  second  certificate,  becomes  vested  in  the  assignees  by  the  mere  appoint- 
ment, *in  tlie  same  way  as  future  property,  acquired  after  the  assign-  t^q'tt 
ment  and  before  a  certificate.  But,  under  the  prior  statutes,  and  by  '- 
virtue  of  the  construction  put  upon  them  by  the  courts,  the  assignment  in 
like  manner  vested  property  acquired  before  the  certificate  in  the  assignees. 

Under  stat.  34  &  35  H.  8,  c.  4,  s.  1,  the  Lord  Chancellor,  &c.,  might 
order  the  bankrupt's  goods  and  debts  to  be  assigned  to  creditors.  This 
was  followed  by  stat.  13  Eliz.  c.  7,  s.  2,  which  directs  an  assignment  by 
'  deed,  and  sect.  11  of  which  directs  that  lands  and  goods,  acquired  before 
the  creditors  are  paid,  shall  be  bargained,  sold,  delivered  and  used  for  the 
payment  of  creditors  in  the  same  way. as  other,  hmds  and  goods  which  he 
had  when  be  was  declared  to  be  bankrupt    Then  followed  stat  1  Ja.  !• 
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e.  16,  8.  13,  which,  reciting  the  insufEciency  of  the  powen  given  to  Ihi 
commissioners  touching  debts  due  to  bankrupts,  enacts  that  tfaejr  shall  havt 
power  to  grant  debts,  due  or  to  be  due,  to  the  use  of  the  creditors,  and  that 
the  same  grant  or  assignment  shall  so  vest  the  property  of  the  debt  or  debts 
in  the  persons  to  whom  they  are  assigned,  as  fully  to  all  intents  and  puiposei 
as  if  the  contract  whereof  such  debt»  shall  arise  or  grow  were  made  with  ths 
said  person  or  persons ;  and  the  bankrupt  shall  afterwards  have  no  power 
to  recover  the  same ;  using  the  same  language  which  is  found  almost  rerba- 
tim  in  stat.  6  G.  4,  c.  16,  s.  63.  Statute  6  Ann.  c.  82,  a.  4,  directs  the 
commissioners  to  assign  to  the  assignees  the  bankrupt's  estate  and  effects; 
and  the  clause  is  copied  by  stat.  5  G.  2,  c.  30,  s.  2 


^9781        ^I'be  construction  put  upon  these  statutes  has  been,  that  all  fiiture 

personal  property,  as  well  as  present,  passed  by  the  original  asngn- 

ment  by  the  commissioners  to  the  assignees.     This  was  decided  in  the  casi 

of  JBfcAen  V.  BarUch^  7  East,  53,  in  which  all  the  anthoritiea  were  reviewed. 

The  new  bankrupt  statute,  6  G.  4,  c.  16,  s.  63,  appears  to  us  only  to 
enact  in  express  terms  that  which  was  law  by  the  construction  of  the  oourti 
before:  viz.,  that  the  assignment  conveyed  future  property  acquired  before 
the  certificate:  and,  consequently,  whatever  right  an  uncertificated  bankrupt 
had  before  that  statute  in  after-acquired  property  an  uncertificated  bankrupt 
has  still ;  and  a  twice  certificated  bankrupt,  where  the  estate  does  not  pqr 
fifteen  shillings,  is  in  the  same  position :  and  this  was  the  opinion  of  tbe 
Court  of  Exchequer  in  Pyson  v.  Chambertj  9  M.  &  W.  460. 

The  remaining  question,  then,  is,  what  was  the  right  of  an  unoeitificated 
bankrupt  to  after-acquired  property,  before  the  recent  statutes. 

The  leading  case  on  this  subject  is  Fhwler  v.  JDoton,  1  Bos.  t  Pul.  44, 
where  it  was  laid  down  that  the  bankrupt  has  a  ri^t  to  such  propeitf 
against  everybody  but  the  assignees,  and  that  it  was  not  competent  for  a 
stranger  to  dispute  his  title.    That  was  an  action  of  trover,  not  for  goods 
which  had  been  in  the  bankrupt's  possession,  but  which  were  in  the  defend* 
ant's  hands  and  transferred  to  the  bankrupt  by  the  owner  for  a  valuable 
consideration.    I'he  case,  therefore,  was  not  decided  on  the  ground  that 
actual  possession  gives  a  title  as  against  a  wrongdoer,  but  on  the  principle 
*9791     ^^^^  ^^  bankrupt  had  a  special  ^property,  a  title  of  his  own,  without 
actual  possession.    It  is  true  that,  in  givmg  judgment.  Lord  Chief 
Justice  Eyre  supposes  that  a  new  assignment  to  the  assignees,  of  after- 
acquired  property,  was  necessary  to  give  them  a  title,  whidi  is  incorrect :  but 
that  is  not  the  sole  ground  on  which  he  rests  the  case ;  nor  do  the  other  jud^ 
tely  upon  it.    It  is  also  to  be  remarked  that  the  case  oiJlMey  v.  JKeK,  2Scr. 
1207,  was  mistakenly  cited  by  Buller,  J.  in  Fowkr  v.  Amoik,  1  B.  fc  P.  4S, 
as  being  an  authority  for  the  above-mentioned  positkm,  which  it  is  not,  as  it 
is  clear  that,  under  stat.  5  G.  2,  c.  30,  the  fiiture  cfl&cts  of  a  bankrupt  who 
has  twice  obtained  his  certificate  and  does  not  pay  fifteen  sbiUings  in  tbe^ 
pound  do  not  pass  to  his  assignees.    But  the  point  decided  was  eqwesi; 
■anctioned  by  the  Court  of  Ki^s  Beach  in  WiA  v.  Ax^  7  T.  R.  391|  tfi 
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prior  to  these  cases,  Lord  Kenyon  had  decided  a  similar  point  in  the  ease 
of  Laroehe  y.  Wa/eemany  1  Peake's  N.  P.  C.  140,  where  an  uncertificated 
bankrupt  had  assigned  to  the  plaintitT,  who  maintained  trover ;  and  in  the 
case  of  KUcken  v.  Barisch^  7  East,  53,  it  was  considered  as  established. 
The  same  doctrine  was  held  by  Gibbs,  C.  J.,  in  Cumming  v.  Roebuck^ 
Holi's  N.  P.  C.  172 ;  who  decided  that  the  plaintiflf,  an  uncertificated  bank- 
rupt, could  sue  for  the  non-acceptance  of  goods  under  a  contract  with  him, 
if  the  assignees  did  not  interfere :  for  he  considered  he  might  sue  as  their 
trustee.  In  Ex  parte  Cartwrighly  2  Rose's  Ca.  B.  230,  Loid  Eldon  treated 
the  doctrine  as  fully  established,  so  much  so  that  he  seems  to  have  thought 
that  a  commission  might  be  ^supported  on  his  peti:ion  if  the  assignees  rMon 
did  not  interfere.  And,  finally,  in  Drayton  v.  Dale^  2^.  &  C.  ^ 
293,  (a)  all  the  judges  of  the  King's  Bench  recognised  this  principle,  though 
some  of  them  put  the  case  also  6n  the  ground  of  estoppel. 

Such  are  the  authorities  in  favour  of  the  right  of  an  uncertificated  bankrupt 
against  all  but  his  assignees :  and  certainly  this  has  been  treated  as  a  well 
known  principle,  in  this  branch  of  law,  perfectly  well  establi^ihed  for  a  long 
series  of  years.  On  the  other  side,  the  case  of  Young  v.  RUhworth^  8  A.  & 
E.  470,  is  cited,  and  was  that  on  which  the  Court  of  Queen's  Bench  relied 
in  the  decision  of  the  present  case.  There  the  court  decided  that  sect.  127 
of  Stat  6  G.  4,  c.  16,  was  retrospective,  so  as  to  operate  on  a  bankrupt  who 
had  obtained  one  certificate  before  the  statute,  a  point  to  which  the  principal 
attention  of  the  court  was  directed :  but  they  also  decided  that,  where  there 
was  a  second  certificate,  the  plaintiff's  bankruptcy  was  a  bar;  probably  on 
the  ground  that  sect.  127  of  stat.  6  G.  4,  c.  16,  vesting  the  right  of  action 
in  the  assignees,  distinguished  this  case  from  that  of  an  action  by  an  uncer* 
tificated  bankrupt.  But  the  reasons  for  that  part  of  the  judgment  are  not 
a&signed.  If  that  conjecture  is  right,  we  think  that  ground  is  untenable,  as 
we  have  before  given  our  opinion  that  the  rights  of  the  bankrupt  are  the 
same  in  both  cases.  In  the  Court  of  Exchequer,  on  the  argument  of  Fyton 
v.  Chambers^  9  M.  &  W.  460,  and  on  the  argument  of  this  case  before  us, 
it  was  suggested  that  Yow^  v.  RUhworth^  8  A.  &  E.  470,  was  distinguish- 
able, because  it  was  not  averred  in  the  plea  *that  the  money  sought  r*QQi 
to  be  recovered  was  after-acquired  property :  and  also  that  the  plea 
was  prima  facie  an  answer,  and  that,  if  the  assignees  had  pennitted  the 
bankrupt  to  act  on  their  behalf,  such  fact  ought  to  have  been  replied  ;(i) 
and  that  the  case  may  be  supposed  to  have  been  decided  on  one  or  both  of 
these  grounds.  Upon  consideration,  we  think  that  it  cannot  be  supported 
upon  either ;  but  that  not  only  the  weight  of  authority  but  reason  and  con- 
venience  are  in  favour  of  the  right  of  the  bankrupt  to  sue. 

All  future  property  and  contracts  vest  in  the  assignees,  by  the  words  of 
stat.  6  G.  4,  c.  16,  ss.  63,  127,  and  by  the  construction  put  by  the  courts 

(a)  8m  Chtfpnulaie  ▼.  TomUnmm^  1  Cuolw'f  a  Uf»»  438»  (8th  cd^ 
(6)  On  this  point  reference  was  made  to  Uie  argument  in  Liarh  v.  Thmnpinnt  1  Show.  89S, 
300,  (rereraed  in  Dom.  Proc;  lee  Thumpnn  ▼.  Leach,  3  Lot.  384,)  and  to  Clark  v.  Co/vfrC, 
Taunt  742. 
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on  the  words  of  the  older  statutes.  But  there  must  be  property  in  tlie 
bankrupt^  or  coniracta  wUh  him^  before  such  property  or  contracts  can  vest 
in  the  assignees.  The  effect  of  the  statutory  enactments  may  be,  either  to 
transfer  immediately  such  property  or  contracts  from  the  bankrupt  to  the 
assignees,  vesting  die  property  in  the  bankrupt  for  an  instant  only,  or  to 
give  the  assignees  the  beneficial  interest,  and  to  make  the  bankrupt  acquire 
property  or  contract  for  their  benefit  only,  in  the  nature  of  an  agent.  The 
cases  accord  with  the  latter  construction  of  the  statute ;  and  it  is  most  con- 
sistent with  convenience ;  for  otherwise  there  would  be  no  protection  to 
persons  dealing  with  an  uncertificated  bankrupt.  Not  only  would  they  ac- 
quire no  title  by  purchases  from  him,  but  payments  for  such  purchases,  and 
for  all  other  debts  due  to  the  uncertificated  bankrupt,  would  be  invalidated. 
•Qooi     I'he  legislature,  *by  several  statutes,  have  protected  all  payments 

by  and  to,  and  all  dealings  and  transactions  with,  the  bankrupt, 
bona  fide  made  and  entered  into  without  notice  of  the  act  of  bankruptcy 
before  the  fiat :  but  there  is  no  provision  by  the  statute  law  for  such  pay- 
ments, dealings,  or  transactions  after  the  fiat ;  and  the  only  way  by  which 
they  can  be  rendered  valid,  and  great  confusion,  inconvenience,  and  hard- 
ship prevented,  is  by  adopting  the  latter  construction,  and  holding  that  the 
bankrupt  acquires  property,  and  contracts,  for  the  assignees,  who  may, 
whenever  they  please,  disaffirm  his  act,  but,  until  they  do  so,  his  acts  are 
all  valid.  If,  then,  an  uncertificated  bankrupt  contracts  on  behalf  of  and 
for  the  benefit  of  his  assignees,  it  is  perfectly  clear  that  he  may  sue  on  .^ch 
contracts  in  his  own  name ;  and  it  is  no  plea  that  the  property  is  vested  in,  or 
the  contract  made  for  the  benefit  of,  the  assignees,  unless  it  contains  an  aver- 
ment that  they  have  interfered  and  desired  the  defendant  to  pay  to  them, 
any  more  than  it  would  be  a  defence  to  an  action  by  a  factor,  broker,  or 
agent  for  another,  to  plead  that  the  property  belonged  to,  or  the  contract 
was  made  by  the  plaintiff  for,  his  principal.  Such  a- plea,  to  be  a  good 
answer,  must  aver  that  the  principal  has  interposed,  or  disclose  some  other 
ground  of  defence. 

We  think,  therefore,  for  the  reasons  which,  on  account  of  the  great  im- 
portance of  the  case,  we  have  given  at  some  length,  the  plea  is  bad  for  not 
stating,  as  was  done  in  that  in  KUchen  v.  Bartsch^  7  East,  53,  that  the  a»> 
*9831     ^^e"^^^  ^^^  interfered  and  required  the  defendant  to  pay  to  *them : 

and  we  all  think  that  the  judgment  must  be  reversed,  and  judgment 
^ven  for  (he  plaintiflTon  the  demurrer  to  the  last  plea. 

Judgment  reversed,  (a) 

(a)  On  the  mbove  judgnMnt  beinj  deliveird,  Willet  mentioned  to  the  court  that  there  wen 
iMueK  of  fact  to  be  tried  before  there  could  be  final  judgment,  upon  which  Parke,  B^  eaid :  « If 
we  had  known  that  before,  it  might  have  nved  a  great  deal  of  trouble ;  for  the  writ  of  enor 
was  premature,  and  ought  to  have  been  quashed,  as  was  done  in  lolson  ▼.  Kayt,  6  Man.  A,  GL 
ftSB.  However,  you  have  our  judgment  now,  for  better,  for  wotk."  Afterwards,  on  the  mo* 
tion  of  O.  Atkinson  for  the  plaintiflf,  the  pleadings  raising  the  issues  offset  were  struck  out  by 
the  Court  of  Queen's  Bench,  on  the  ground  of  an  arningement  between  the  parties;  and  llMi 
plaintiir  hod  judgment. 
.   £x  relatione  WUks. 

END  OF  EASTER  TERM. 
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•EASTER  VACATION,  (a)  [^984 

FRANCIS  r.  STEWARD. 

A  citation,  fUtmg  only,  m  the  matter  of  charge,  that  the  party  cited  (a  parithiotur  of  G,)  wiU 
fuUjf  otid  contwnacioutly  obtirucled  or  at  least  refuted  to  make  or  join  or  concwr  in  I  he  making 
of  a  tu0icient  rate  for  prodding  fundi  to  defraif  the  expense  of  the  necessary  repairs  of  the  jhi- 
rish  church,  does  not  ihow  an  oflbnce  cogniiable  by  the  Ecclcaiaatical  Court 

To  a  citation  firameil  as  above,  the  parishioner  appeared  under  protest  The  judge  of  the  Ecdd- 
aiastical  Court  overruled  the  protest  and  ordered  the  party  to  appear  absolutely.  He  thereupon 
declared  in  prohihitinn,  setting  forth  the  citation  and  the  other  proceedings.  On  demurrer  to 
the  declaration, 

Beld,  that  the  declaration  was  good,  the  citation  being  insufficient  to  give  jurisdiction. 

And  that  the  suit  in  prohibition  was  not  premature. 

Prohibition.  The  declaration  stated  that  heretofore,  to  wit,  19th  No* 
Tember,  1842,  defendant  caused  a  citation  to  be  issued  out  of  the  Arches 
Court  of  Canterbury  against  the  plaintiff  in  prohibition,  addressed  to  all 
and  singular  clerks,  &c.,  in  the  province  of  Canterbury,  reciting  letters  of 
request  from  the  official  principal  of  the  Episcopal  Consistorial  Court  of 
Norwich,  addressed  to  Sir  Herbert  Jenner  Fust,  official  principal  of  the 
Arches  Court  of  Canterbury.  The  letters  were  as  follows:  «<  Whereas 
Edward  Steward,  of  the  city  of  Norwich,  gentleman,  is  desirous  of  insti- 
tuting a  certain  cause  or  business  of  promoting  the  office  of  the  judge  against 
John  Francis,  a  parishioner  and  inhabitant  of  the  parish  of  St.  George  of 
Colegate,  situate  and  being  within  the  city  and  diocese  of  Norwich  and 
province  of  Canterbury,  and  of  calling  upon  him  the  said  J.  Francis  to 
answer  to  certain  articles  or  positions  to  be  objected  to  him  touching  and 
concerning  his  soul's  health  and  the  lawful  correction  and  reformation  of 
his  errors  and  excesses,  particularly  in  respect  of  his  having  wilfully  and 
contumaciously  obstructed  or  at  least  refused  to  make  or  join  or  concur  in 
the  making  of  a  sufficient  levy,  rate,  or  assessment  for  providing  funds  in 
order  to  •defray  the  expense  of  the  necessary  repairs  of  the  parish  .  regoK 
church  (including  the  chancel,  which,  by  the  custom  of  Norwich, 
the  parishioners  are  bound  to  repair,)  of  the  said  parish  of  St.  George  of 
Colegate  within  the  said  city  and  diocese  of  Norwich ;  and  whereas  diffi- 
culties may  arise  wherein  the  parties  may  require  the  aid  and  advice  of 
civilians,"  &c. ;  the  letters  then  stated  the  application  of  Steward  for  letters 
of  request,  that  he  might  commence  the  suit  in  the  Arches  Court,  and  pro« 
ceeded,  on  the  part  of  the  official  principal  of  Norwich,  to  request  that  the 
official  principal  of  the  Arches  Court  would  permit  a  citation  to  issue  under 
seal  of  the  Arches  Court  against  the  now  plaintiff*  Francis,  to  appear,  &c., 
to  answer  to  certain  articles  or  positions  to  be  objected  to  him,  touching, 
&c.,  (stating  them  as  above,)  (i)  in  a  cause  or  business  of  promoting  the 
office  of  the  judge  by  the  said  E.  Steward  against  the  said  J.  Francis,  and 
to  hear  and  determine,  &c.     The  declaration  set  forth  the  rest  of  the  cita- 

^a)  The  court  sat  in  banc  on  the  9th  and  10th  of  May. 

[b)  Only  omitting  the  words  «  which,  by  the  custom  of  Norwich,  the  parishioners  are  boond 
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tion,  orderiog  that  Francis  should  be  cited  to  appear  before  the 
principal  or  some  other  judge  of  the  Arches  Court  in  the  Common  Hall  of 
Doctors'  Commons,  &c.,  on,  &c.,  to  answer  to  certain  articles,  &c.,  toucb* 
ing,  &c.,  as  in  the  recital  of  them  last  above  mentioned. 

The  declaration  then  stated  that  Francis  was  served  with  the  citatioii, 
and  appeared  in  the  Arches  Court  by  William  Pritchard  his  proctor,  but 
under  protest,  and  that,  in  extension  of  the  said  protest,  the  said  proctor, 
in  a  certain  act  on  petition  then  duly  exhibited  in  the  said  cause,  alleged 
(after  setting  forth  the  material  part  of  the  citation):  That  the  said  Fraocb 
was  unlawfully  and  wrongfully  cited  in  manner  and  form  and  to  the 
*9S6 1     *c^^^^  aforesaid,  by  reason  that  it  did  not  appear  by  the  said  citation 

that  the  now  plaintiff  had  been  guilty  of,  or  was  charged  with,  any 
ecclesiastical  offence  cognisable  by  the  said  court,  or  any  other  ecclesia»> 
tical  court,  in  the  premises :  That  by  the  said  citation  it  did  not  appear  that 
the  said  parish  church  of  St.  G.  C.  ever  was,  or  then  was,  in  want  of  any 
repairs  whatever,  or  that  any  vestry  for  making  any  rate  to  defray  the  ex* 
pense  of  any  such  repairs  had  been  duly  or  at  all  called  or  held,  or  that  the 
now  plaintiff  was  ever  present  in  any  vestry  in  the  said  parish  when  such 
rate,  or  any  rate  for  the  repair  of  the  said  church,  was  ever  proposed  or 
considered,  or  that  he  ever  took  any  part  whatever  in  the  proceedings  of 
any  such  vestry :  That  it  was  not  competent  for  any  person  to  promote 
the  office  of  the  judge,  or  otherwise  to  proceed  criminally,  against  any  one 
or  more  individual  parishioners  or  inhabitants  of  a  parish  for  or  in  respect 
of  the  acts,  matters  or  things  charged  or  alleged  against  the  now  plaintiff  in 
the  said  citation :  And  that  the  now  plaintiff  was  not  bound  to  appear  in  the 
said  cause  or  business  to  the  said  citation :  and  therefore  the  said  W.  Prit* 
chard  prayed  the  judge  of  tlie  Arches  Court  to  pronounce  for  such  his  pro* 
test,  to  dismiss  the  now  plaintiff  and  his  party  from  the  said  suit  and  aD 
further  observance  of  justice  therein,  and  to  condemn  the  now  defendant  in 
•costs.  The  declaration  stated  that  Thomas  Blake,  the  proctor  for  the  now 
defendant,  alleged  in  reply:  That  it  did  appear  by  the  said  citation  that 
the  now  plaintiff  was  charged  with  an  ecclesiastical  offence  cognisable  by 
the  said  court:  and  therefore  the  said  T.  B.,  denying  relevancy,  &c.,  prayed 
the  judge  of  the  said  court  to  overrule  the  protest  and  assign  the  said  W. 
*9871    Pi^^^*^^^^  ^^  appear  absolutely  for  the  now  plaintiff,  and  to  *coo* 

demn  the  now  plaintiff  in  the  costs  of  such  protest.  The  declara* 
tion  went  on  to  state  that  Francis's  proctor  thereupon  alleged  and  prayed 
as  before :  that  the  cause  came  on  for  hearing  before  Sir  H.  J.  Fust  upon 
the  matter  of  the  protest  and  replies,  and  was  argued  by  counsel  on  both 
sides :  and  that,  on  February  8th,  1843,  the  said  Sir  H*  J.  Fust  pronounced 
his  judgment  in  the  said  cause,  whereby  he  overruled  the  said  protest,  aad 
aligned  the  said  W.  Pritchard  to  appear  absolutely  for  the  now  plaintiff  ia 
the  said  cause.  <<  And  as  well  the  now  defendant  as  the  said  Sir  H.  J.  Fust, 
Knight,  the  judge  aforesaid,  are  about  to  proceed  to  compel  the  now  phdn* 
tiff  by  his  said  proctor  to  appear  absolutely  in  the  said  causei  and 
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die  now  defendant  in  die  same.  And  this  the  now  plaintiflT  is  ready  to 
irerify :  wherefore  he  prays  jiidgmenty  and  that  her  Majesty's  writ  of  pro- 
hibition may  issue,"  &c.,  <<to  the  said  Sir  H.  J.  Fust,"  &c.,  «<  inhibiting 
him  from  proceeding  further  in  the  said  cause  against  the  now  plaintijf." 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  last  term,  (a) 

Sir  F.  Tkesigfr^  solicitor*generaI,  for  the  defendant  in  prohibition.  The 
suit  in  prohibition  is  at  any  rate  premature.  The  citation  does,  on  the  face 
of  it,  show  that  a  matter  of  ecclesiastical  cognisance  is  in  question ;  and  it 
need  not  do  more:  it  is  merely  process,  in  which,  according  to  the  opinion 
expressed  by  Sir  H.  J.  Fust  in  Steward  v.  Fronds^  3  Curt.  209,  215,  216, 
in  the  Arches  Court,*  it  is  enough  *«<  that  a  general  description  of  r*QOQ 
the  oflence  should  be  set  forth,  in  order  that  the  party  may  know 
the  charge  he  has  to  meet,  and  whether  the  offence  is  of  ecclesiastical  cog- 
Bisance."  The  forms  of  citation  in  3  Burn's  £cc.  Law,  259,  260,  9th  ed. 
by  Phillimore,  are  as  general  as  that  used  here.  The  charge  made  in  a 
citation  is  expanded  in  the  articles ;  the  plaintiff  should  have  waited  to  see 
whether,  in  those,  an  offence  within  the  jurisdiction  of  the  ecclesiastical 
court  was  sufficiently  alleged.  As  to  the  form  of  statement  in  this  citation, 
it  is  clear  that,  if  a  parishioner  wilfully  and  contumaciously  refuses  to  con- 
cur in  repairing  the  parish  church,  this  is  a  matter  of  ecclesiastical  cogni- 
sance. Such  repair  is  shown  by  Tindal,  C.  J.,  in  Vdey  v.  Burdery  12  A. 
fc  £.  265,  302,  to  be  a  duly  which  the  parishioner  cannot  throw  off;  and, 
although,  if  he  attends  a  vestry  where  the  question  of  repair  is  considered, 
he  may  fairly  withhold  hb  concurrence,  yet,  if  he  does  so  wilfully  and  con* 
tumaciously,  he  commits  an  offence  within  the  spiritual  jurisdiction.  The 
present  citation,  therefore,  does  indicate  an  offence,  sufficiently  at  least 
to  show  prima  facie  jurisdiction  in  the  court ;  and,  as  was  said  by  Lord 
Penman,  C.  J.,  in  delivering  judgment  in  Regina  v.  BaineSy  12  A.  &  £• 
210,  231 :  (t  When  the  court  assumes  to  act  within  its  jurisdiction,  and 
ftcts  appear  which  prima  facie  give  it  jurisdiction,  we  are  not  to  pre sume 
the  existence  of  other  facts  which  might  either  deprive  the  court  of  juris- 
diction, or,  if  true,  be  a  defence  for  the  party  libelled."  So,  Tindal,  C.  J., 
in  Taylor  v.  Ckmsony  2  Q.  B.  978,  1031,  after  noticing  the  argument 
« tliat  the  same  rule  will  apply  to  these  proceedings  which  is  held  to  apply 
to  all  other  inferior  *  jurisdictions,  that,  unless  sufficient  appears  r*QOQ 
upon  the  face  of  the  proceedings  themselves  to  show  that  the  juris- 
diction exists,  such  proceedings  are  altogether  void,"  says,  (« Admitting 
auch  to  be  the  rule  of  law,"  «« the  question  is,  whether,  ei.her  expressly  or 
by  necessary  intendment,  the  proceedings  do  of  themselves  show  that  they 
were  warranted  by  the  statute.  The  proceedings  of  the  Ecclesiastical 
Court,  therefore,  in  the  present  case,  are  not  as  yet  open  to  objection* 
Cooper  v.  Wickkant,  2  Curt.  303,  will  be  cited  for  the  plaintiff:  but  in  that 
(where  the  question  arose  on  articles,  not  on  a  citation)  it  was  not 

(a)  April  saih.    BefiM«LoidI>nintii,aJ.,PanMQii,  WiUkiMMidWi^^ 
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diOWD  that  the  necessary  repair  of  the  church  was  impeded,  or  that  the 
adverse  vote  of  the  churchwarden  was  contumacioas :  on  which  grounds 
Sir  H.  J.  Fust^  in  Steward  v.  Francis,  3  Curt.  209,  226,  distinguished  this 
case  from  Cooper  v.  Wickhamf  2  Curt.  303,  and  overruled  the  protest  of 
the  now  plaintiflf  in  prohibition.  In  Greenwood  v.  GreaveM,  Hag;.  Ecc« 
Rep.  77,  where  a  decree  rejecting  articles  was  aflbrmed  by  the  Court  of 
Delegates,  the  articles  did  not  show  any  contumacious  refusal  to  make  a 
proper  rate ;  and  this  objection  was  relied  upon  by  the  court.  The  citation, 
in  the  present  case,  does  not  expressly  aver  that  the  church  wanted  repair; 
but  that  appears  by  necessary  intendroeot.  Nor  does  it  in  form  allege  that 
a  vestry  was  held,  and  that  Francis  took  part  in  the  proceedings :  but  that 
is  matter  of  evidence,  and  b  no  part  of  the  information  which  oug^t  to  be 
furnished  by  the  process. 

Boebuckj  contra.     It  is  true  that,  in  the  passage  cited  from  Veky  v.  Bwr^ 

*9901  ^^'''  ^^  ^'  ^  ^'  ^^'  TiNDAL,  C.  J.,  states  the  ^repair  of  the  parish 
church  to  be  a  duty  which  the  parishioners  are  compellable  to  per- 
form. He  adds,  (12  A.  &  E.  303,)  that,  when  they  are  convened  to  make 
a  rate,  the  only  question  for  their  consideration  is,  <<  how,  and  in  what  man- 
ner, the  common  law  obligation,  so  binding  them,  may  be  best  and  most 
eflectually,  and  at  the  same  time  most  conveniently  and  fairly  between 
themselves,  performed  and  carried  into  effect."  But  as  to  the  manner  in 
which  this  duty  is  to  be  enforced  he  lays  down  nothing  positive ;  he  sug- 
gests only  that  the  Spiritual  Court  «<  may,  perhaps,  be  able  to  compel  the 
churchwardens  to  raise  the  money  by  a  rate,  or  may  punish  the  parishioners 
who  wilfully  refuse  either  to  join  in  such  rate  or  pay  their  respective  pro- 
portions." P.  312.  And  afterwards,  in  adverting  to  the  powers  of  the 
Spiritual  Court,  he  says,  p.  314 :  « if  that  court  is  empowered"  <*  to  com- 
pel the  churchwardens  to  repair  the  church  by  spiritual  censures,"  « to 
punish  such  of  the  parishioners  as  refuse  to  perform  their  duty  in  joining  in 
the  rate,"  &c.,  <«  the  same  power  will  still  remain  with  the  Spiritual  Court, 
notwithstaoding  the  decision  of  this  case.  The  extent  and  nature  of  those 
powers  not  being  now  before  us,  it  would  be  at  once  unnecessary  and  im- 
proper to  ^ve  any  opinion  upon  them." 

In  the  present  case :  First,  on  the  citation  itself  no  ecclesiastical  oflence 
18  stated :  Secondly,  intending  every  thing*  possible  in  favour  of  the  citation, 
DO  ecclesiastical  oflence  appears.  First,  on  the  words  «<  obstructed,  or  at 
least  refused  to  make,  or  join  or  concur  in  the  making  of,  a  sufficient  levy, 
rate  or  assessment  for  providing  funds  in  order  to  defray  the  expense  of  the 
*9911  ^"^^^^^'^  repairs  of  the  parish  church,"  it  does  not  appear  that 
^  there  was  a  meeting ;  that  Francis  was  present  or  could  have  voted ; 
that  a  rate  was  proposed  at  the  meeting,  if  held ;  that  the  church  was  out 
of  repair ;  or  that  any  evil  followed  the  alleged  obstruction  and  refusal, 
Th  present  case  is  substantially  the  same  as  Cooper  v.  Wkkham,  2  Cuit 
303,  and  is  not  eflectually  distingui^ied  from  it  by  the  judgment  in  Steward 
T.  Fronds,  3  Curt.  20^,    A  citatbn  is  not  mere  process,  but  is  in  the  natura 
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of  a  criminal  pleading :  there  might  be  a  solemn  judgment  upon  it,  from 
vrhich  an  appeal  would  lie.  The  case  is  analogous  to  those  in  which  a  writ 
de  excommunicato  capiendo  has  been  set  aside  because  the  significavit  or 
the  writ  was  too  general  and  uncertain ;  Rex  y.  Sneller^  1  Vem.  24 ;  Bex 
v.  Fiywler^  1  Salk.  293,  cited  10  Yin.  Ab.  521 ,  tit.  Excommunkationj  (E,) 
pK  21,  22,  23.  The  certainty  required  in  the  citation  as  well  as  the  articles, 
on  a  charge  like  the  present,  is  described  by  Sir  H.  J.  Fust,  in  Cooper  v. 
Wickhamj  2  Curt.  303;  (a)  and  he  saj'S  that  « in  all  cases  of  criminal  pro* 
ceedings,  the  charge  should  be  fully  stated  in  the  citation,  that  by  the  refusal 
of  the  rate,  and  through  the  neglect  or  misconduct  of  the  churchwardens, 
the  church  is  not  in  a  sufficient  state  of  repair ;"  supporting  that  opinion  by 
a  reference  to  Millar  v.  Palmsr^  1  Curt.  540.  It  may  be  said  that  the 
judgment  in  which  these  observations  occur  related  to  the  articles  ;  but  the 
articles  must  agree  with  the  citation ;  that  which  appears  in  the  one  must 
also  appear  in  the  other;  Breeks  v.  Woolfrey^  1  Curt.  880,  882,  883. 
Secondly,  assuming  that  the  facts  omitted  in  the  citation  *could  be  r^ooo 
intended,  refusal  of  a  rate  is  not  in  itself  an  ecclesiastical  offence. 
A  vestryman  cannot  be  made  criminally  answerable  for  the  vote  he  gives 
for  or  against  a  rate ;  his  case  is  analogous  to  that  of  the  juryman  in  Bush- 
eWs  Case  J  Vaugh.  135.  He  is  bound  to  decide  according  to  his  opinion. 
TuJDAL,  C.  J.,  in  Velffy  v.  Burder^  12  A.  &  E.  303,  compares  the  duty  of 
repairing  the  church  to  that  of  maintaining  roads  and  bridges ;  but  that  is 
an  obligation  incumbent  upon  a  community,  not  on  individuals ;  and  the 
punishment,  where  the  church  was  not  repaired,  was  by  excommunication 
or  interdict,  which  fell  upon  the  whole  parish,  not  on  particular  persons. 
The  allegation  here  that  the  party  refused  or  obstructed  <<  wilfully  and  con- 
tumaciously'^ can  make  no  difference:  contumacy  is  not  an  .offence  known 
to  the  law,  like  heresy  or  brawling ;  and  it  lies  upon  those  who  instituted 
this  suit  in  the  Ecclesiastical  Court  to  show  by  authorities  that  the  conduct 
they  complain  of  was  illegal.  Lord  Dcnman,  C.  J.,  makes  an  observation 
to  the  same  effect  in  Burder  v.  Veley,  12  A.  &  E.  233,  247. 

Sir  F.  Thesiger^  solicitor-general,  in  reply.  A  citation  is  process ;  its 
object  is  only  to  bring  the  party  into  court ;  and  there  are  no  pleadings  upon 
itl  It  is  contended  that  no  ecclesiastical  otfence  appears  by  this  citation, 
because  a  parishioner  attending  the  vestry  may  exercise  an  uncontrolled 
discretion  in  voting  for  or  against  repairs.  But  the  judgment  of  the  Court 
of  Exchequer  Chamber,  in  Veley  v.  Burder^  12  A.  &  E.  265,  shows  that 
the  discretion  is  to  be  exercised  within  some  limits.  A  parishioner  cannot 
say  <<  it  is  indiff*erent  to  me  whether  *the  church  stands  or  falls.''  r*993 
A  vote,  accompanied  by  such  a  declaration,  would  be  a  wilful  and 
contumacious  refusal.  [Wightman,  J.  Suppose  he  were  of  opinion  that 
repair  was  not  wanted.]  That  would  be  matter  of  proof,  and,  if  shown, 
might  rebut  the  charge  of  contumacy.     [Wightman,  J.    Supp«>se  the  re* 

(<i)  Roebuck  raad  nveral  parts  of  the  paragnph,  pp.  811 — 314^  beginning  «Tlie  fewth 
•Hicle." 
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pair  is  voted  without  bis  concurrence,  so  that  the  refusal  is  unimportant.] 
It  may  be  important  so  far  as  his  own  conduct  is  in  question.  [Pattcsok,  J. 
Still  the  necessity  of  repair  must  be  shown.]  That  is  not  denied :  but,  if 
the  citation  shows  an  act  done  which  may,  under  certain  circumstances,  be 
an  offence,  this  court  will  not  intend  against  the  jurisdiction.  [Patteson,  J, 
The  dicta  in  Vdey  ▼.  Border j  12  A.  &  £.  265,  assume  that  the  church  is 
out  of  repair.]  Assuming  that,  the  parishioners,  according  to  the  judgment 
there  given,  may  debate  how  the  duty  of  repair  may  be  best  performed,  hut 
not  whether  it  shall  be  performed  or  not ;  and,  if  the  duty  of  repair  is  not 
done,  the  Ecclesiastical  Court  may  punish  such  as  refuse  to  join  in  the  rate 
by  imprisonment,  the  penalty  now  substituted  for  excommunication.  [Pat- 
SESON,  J.  Is  there  any  instance  of  a  single  parishioner  being  excommuni- 
cated for  this  cause  ?  In  Archdeacon  Hale's  Precedents  in  Causes  of  Office, 
&c.,  London,  1841,  there  are  many  instances  of  monitions  to  repair ;  I  do 
not  know  if  there  are  any  of  excommunications.  Bodntck.  The  monitions 
are  to  the  churchwardens,  not  to  parishioners.]  (a)  The  passage  cited  on 
the  other  side  from  Cooper  v.  Wickkamj  2  Curt.  314,  is  explained  by  the 

*9941  Ju^S°^^i>^  ^^  ^>'  H*  ^'  Fust,  in  Steward  v.  ^Francis^  3  Curt.  217 ; 
and  the  learned  judge  there,  speaking  of  the  present  citation,  says, 
3  Curt.  227:  <<The  charge  goes  on,  <for  having  wilfully  and  contuma- 
ciously obstructed,'  if  that  had  been  the  specific  offence,  I  should  have 
thought  that  the  charge  had  not  been  sufficiently  made  out,  but  there  is  a 
second  count,  for  <  contumaciously  refusing  to  make,  or  join,  or  concur,  in 
the  making  of  a  sufficient  levy,  rate,  or  assessment,  for  providing  funds  in 
order  to  defray  the  expense  of  the  necessary  repairs,'  in  either  of  these 
cas<»,  accordingly  as  the  proofs  may  turn  out,  the  party  will  be  guilty  of 
one  or  other  of  the  offences  laid  to  his  charge."  It  is  therefore  matter  for 
proof,  on  the  further  proceedings,  whether  the  plaintiff  in  prohibition  has 
wilfully  and  contumaciously  refused  or  not.  If,  as  was  sug^;ested  on  the 
other  side,  he  was  not  present,  or  not  entitled  to  vote,  those  facts  will  show 
that  he  did  not  wilfully  and  contumaciously  refuse.  If  the  common  law 
has  imposed  the  obligation  of  repairing,  and  it  is  wrongfully  omitted,  there 
is  a  wrong  without  remedy  if  tl  e  Spiritual  Court  cannot  interfere.  [Wil- 
liams, J.  According  to  your  argument,  in  Veley  v.  Goslings  3  Curt.  253, 
all  the  persons  who  left  the  vestry  without  making  a  rate  were  liable  in  the 
Ecclesiastical  Court.]  If  they  did  it  wilfully  and  contumaciously.  [Pat- 
teson, J.     All  depends  on  those  two  words.]  Cur.  ado,  vuU. 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  declaration  in  prohibition  sets  forth  a  citation  from  the  Dean  of  the 
Arches,  founded  on  letters  of  request  from  the  Consistory  Court  of  the 
•M61  B^^^'^^P  ^^  ^Norwich,  in  a  suit  against  the  plaintiff  touching  his 
soul's  health  and  for  correction  of  his  errors  and  excesses,  «>  par- 
ticularly in  respect  of  his  having  wilfully  and  contumaciously  obstructe<l  oi 

(a)  Roebock  referrtd  to  the  AnalyMs  of  these  precedents  given  liy  Dr.  Loiiiington,  when  d0 
fiTering  judgment  in  VtU^  t.  GoiUng,  8  Curt.  853,  88&— 2S7, 
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at  least  cefiuied  to  make  or  join  or  concur  in  the  makiDg  of  a  suflbnent  levj, 
lale  or  asseasment  for  providing  funds  in  order  to  defray  the  expense  of  the 
necessary  repairs  of  the  parish  church."  l*he  declaration  alleged  that  by 
the  said  citation  the  plaintiff  was  not  charged  with  any  ecclesiastical  ofience 
cognisable  by  any  ecclesiastical  court.  A  general  demurrer  to  this  decl»- 
ntion  has  been  aif^ued  before  us. 

No  question  was  made  whether  a  citation  must  not  contain  the  charge  of 
an  ecclesiastical  offence.  In  the  ancient  constitutions  a  remedy  is  applied 
to  many  abuses  of  process  by  citing  persons  out  of  the  jurisdiction  wherein 
they  reside,  and  finally  the  act  of  H.  8,  23  H.  8,  c.  9,  (commonly  called 
the  Bill  of  Citations,)  was  passed  to  prevent  this  great  and  frequent  oppres- 
sion, whereby  persons  often  found  themselves  excommunicated  and  ruined 
without  notice  of  the  proceedings  against  them.  But  it  is  constantly 
assumed  that  they  set  forth  on  the  face  of  them  a  spiritual  ofience. 

Many  such  offences  were  well  known  by  their  proper  descriptions; 
heresy,  incontinence,  brawling,  subtraction  of  the  various  kinds  of  eccle- 
8ia:stical  dues,  &c.  It  was  not  urged  that  there  can  be  no  offence  where 
the  acts  charged  are  incapable  of  technical  designation,  but  that,  if  the 
offence  consist  of  special  circumstances,  these  should  appear  on  the  citation ; 
not  unlike  the  proceedings  of  our  own  courts,  where  writs  were  provided 
in  common  form  for  known  causes  of  action,  but  an  ^action  on  the  r*99c 
case  might  be  founded  on  special  facts  converting  what  might  have 
been  innocent  in  itself  into  an  injury  to  the  party  complaining,  and  a  writ 
was  framed  for  the  occasion. 

The  solicitor-general  maintained  that  the  words  of  charge  which  I  hare 
just  read  from  the  citation  impute  a  spiritual  offence.  Not  denying  the 
right  of  every  parishioner  to  refuse  to  make,  or  join  or  concur  in  making,  a 
church  rate,  nor  even  the  right  to  vote  against  the  imposition  of  a  rate,  he 
still  urged  that  to  do  either  «<  wilfully  and  contumaciously"  is  a  spiritual 
ofience,  and  that  the  wilfulness  and  mode  of  refusing,  and  the  accompanying 
acts  inferring  that  contumacy  which  thus  became  the  essence  of  it,  need 
not  be  farther  particularized  in  the  citation,  but  may  be  introduced  for  the 
first  time  to  the  knowledge  of  the  accused  as  evidence  in  support  of  the 
charge.  In  the  proceedings  of  any  court,  where  an  accusation  is  preferred, 
the  minimum  of  allegation  is  the  maximum  required  in  proof:  the  prose- 
cutor in  several  counts  (as  the  chaiges  in  the  praesertim  are  called  by  learned 
ecclesiastical  judges)  must  be  entitled  to  succeed  if  he  establish  any  one  of 
them,  and,  consequently,  if  this  citation  is  good,  the  present  plaintiff  will 
incur  spiritual  censures  though  convicted  of  no  other  fact  than  that  of  a 
refusal  to  join  in  making  a  church  rate. 

We  are  by  no  means  satisfied  that  the  refiisal  to  joiix  in  making  a  church 
jate  can  be  an  offence  in  a  parishioner,  because  it  cannot  be  necessary  for 
all  the  parishioners  to  join  in  making  it :  a  miyority  may  do  this  act ;  and, 
if  it  is  done,  what  offence  can  there  be  in  refusing  to  concur  in  it?    If  no  * 
rate  ib  made,  it  can  hardly  be  conceived  that  that  defiuilt  should  be  produced 
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*Q971    *^y  ^^^  refusal  of  a  single  parishioner  to  concur  in  imposing  one. 

''  If  indeed  he  does  any  thing  for  the  purpose  of  defeating  the  met* 
tnrei  if  he  is  guilty  of  any  violence  or  fraud,  if  he  bribes  or  intimidates 
other  men  frob  voting  for  a  rate,  if  he  deceives  parishioners  as  to  the  time 
or  place  of  meeting,  if  he  persuades  others  to  absent  themselves,  or  even 
(according  to  one  supposition  made  at  the  bar)  absents  himself  in  order 
to  prevent  a  regular  assemblage,  these  may  be  criminal  acts ;  but  they  are 
not  the  refusal  of  a  church  rate,  nor  evidence  of  such  refusal ;  they  are 
"wholly  mdependent  of  the  mere  refusal,  and  are  capable  of  being  distinctly 
stated. 

'  But,  farther,  the  sufficiency  of  this  charge  in  its  more  cogent  tenns, 
that  the  plaintiflf  wilfully  obstructed  the  making  of  a  church  rate,  may  ynSL 
be  questioned.  It  might  be  the  duty  of  a  parishioner  wilfully  to  obstruct  ft. 
A  parish  meeting  being  convened  to  consider  of  granting  such  rate  (thoo^ 
even  that  is  not  stated  in  the  present  citation,)  the  parishioners  go  to  the 
meeting  to  take  part  in  its  deliberations  and  exercise  their  judgment  on  the 
question  raised.  Must  they  not  exercise  it  with  freedom  ?  Are  they  bound 
to  vote  one  way  ?  On  the  contrary,  the  law  permits  them  to  object  to  die 
grant  proposed  ;  to  argue  that  it  ought  not  to  be  made  ;  to  vote  for  refusing 
it.  Persons  so  acting  may  be  truly  said  to  wilfully  obstruct  the  making  of  a 
rate :  that  phrase  >vouId  be  generally  supposed  to  point  at  similar  proceedings; 
yet  they  are  all  undoubtedly  lawful.  Each  member  of  this  deliberative  as- 
sembly may  be  bound  by  every  principle  to  take  the  part  now  supposed. 
Can  he  be  treated  as  a  criminal  in  any  English  court  for  the  performance  of 
this  acknowledged  duty  ? 
*9981        ^There  is  an  answer,  indeed,  to  this  and  eveiy  other  objection, 

-'  which  sweeps  them  all  away.  The  acts  of  the  plaintifT  denounced 
m  the  citation  are  therein  alleged  to  have  been  both  wilfully  and  contu* 
maciously  done.  Now^  the  first  of  these  two  words  adds  nothing  to  the 
charge  of  refusing:  all  refusal  is  wilful.  It  may  be  doubtless  a  word  of 
great  force  when  connected  with  acts  of  obstruction  ;  for  these  may  be  un- 
consciously done  by  a  person  ignorant  of  their  tendency,  and  can  never  be 
criminal  without  the  knowledge  of  it.  Can,  then,  a  wilful  refusal,  possibly 
an  act  of  duty  and  perfectly  innocent,  be  transmuted,  by  the  mere  addition 
of  a  reproachful  term,  into  a  crime  ?  It  conveys  no  idea  to  the  hearer's 
mind  but  that  the  speaker  disapproves  or  resents  the  conduct  to  which  he 
applies  it.  He  may,  perhaps,  deem  that  conduct  in  itself  contumacious,  or 
may  consider  it  as  deserving  the  epithet  from  other  facts  antecedent  or  con- 
temporaneous. Can  any  thing  be  more  easy  than  to  describe  these  facts,  or 
more  dangerous  than  to  treat  another  as  a  criminal  without  informing  him 
how  he  is  supposed  to  have  become  so  ?  Our  own  forms  of  indictment  and 
declaration  have  been  constantly  held  defective  where,  the  facts  averred  (9R 
ing  short  of  the  legal  definition,  an  attempt  has  been  made  to  eke  it  out  by 
•  adverbs  either  vitu|>erative  or  commendatory.  The  courts  refiise  to  infei 
guilt  from  them  on  the  one  hand,  or  a  due  course  of  legal  proceeding  within 


5  Adolphus  &  Ellis,  N.  S.  908 

la^ul  jurisdiction  on  the  other.     Nor  is  this  strictness  imposed  by  technical 
rules :  it  grows  out  of  the  first  principles  of  justice. 

There  are,  however,  certain  authorities,  the  decisions  of  the  spiritual 
courts  themselves,  which  we  are  bound  respectfully  to  consider  and  examine. 
They  underwent  *a  careful  and  minute  discussion  from  the  emi-  riigga 
nently  learned  person  whose  judgment  is  now  questioned,  in  the  ^ 
course  of  delivering  that  judgment.  He  founded  it  on  some  of  these  autho- 
rities, and  distinguished  it  from  some  others  which  were  pressed  as  leading 
to  the  opposite  concluston. 

The  case  of  Greenwood  v.  Greaves  was  formally  adjudged  to  be  precisely 
in  point.  The  report  is  in  4  Hagg.  Eccl.  Rep.  77.  Two  of  the  church* 
wardens  of  Dewsbury  cited  the  two  other  churchwardens  and  ten  parish- 
ioners for  refusing  to  make,  or  concur  in  making,  a  rate  or  assessment,  or 
sufficient  rate  or  assessment,  for  the  repairs  of  the  parish  church,  and  for  the 
lawful  and  necessary  expense  of  the  churchwardens  relating  to  the  parish 
church,  and  incidental  to  their  said  office.  The  material  article  set  forth  a 
regular  vestry  meeting  to  consider  certain  statements  and  estimates  of  the 
charges  for  the  ensuing  year,  relative  to  the  repair  of  the  church,  and  pro- 
viding bread  and  wine  for  the  holy  communion,  and  other  incidental  ex- 
penses, and  to  make  a  rate  for  defraying  the  same ;  that  a  rate  or  assessment 
was  proposed  according  to  a  moderate  estimate  of  the  expenses  which  were 
lawful  and  necessary ;  notwithstanding  which  the  parties  cited  « objected 
to,  and  did  refuse  to  make  or  concur  in  making  a  rate,  to  the  amount  neces- 
sary to  defray  the  charges  and  expenses ;"  but  voted  for  one  wholly  inade- 
quate ;  and  «  by  reason  thereof  the  necessary  and  legal  repairs  cannot  be 
done,  nor  other  expenses  necessary"  for  divine  service  "be  defrayed." 
The  Chancery  Court  at  York  rejected  the  articles,  which  on  appeal  were 
brought  before  the  ^Delegates  Bolland,  B.,  Bosanquet  and  Taun-  r*i  qqa 
TON,  Js.,  and  Drs.  Daubeny,  Haggard  and  Curteis.  This  learned 
tribunal  dismissed  the  appeal  with  costs.  Their  unanimous  judgment  is  ac- 
companied by  no  statement  of  their  reasons.  But  .some  observations  are 
reported  which  they  interposed  in  the  course  of  the  unsuccessful  argument. 
«  There  is  no  precise  allegation  that  the  church  is  out  of  repair,"  4  Hagg. 
Eccl.  Rep.  82.  If  this  were  necessary,  tlie  single  defect  was  fatal  to  the  arti- 
cles, and  no  other  required  notice.  The  court  also  said  to  the  counsel,  "  The 
question  here  is  as  to  two  assessments  ;-~which  sum  shall  be  adopted."  « If 
the  court  were  to  say  that  the  higher  estimate  shall  be  adopted,  it  will  then 
decide  on  the  quantum. of  rate,  and  your  own  case  from  1  Modern,  194^ 
5236,  Rogers  v.  Davenant^  says,  that  the  court  cannot  assess  the  parish- 
ioners." Here  is  a  second  deathblow  to  the  articles;  and  the  appeal  was 
disposed  of.  But  the  delegates,  or  some  or  one  of  them,  go  a  little  farther, 
and  indicate  what  the  ardcles  might  have  alleged,  and  what  the  court  might 
have  thought  of  a  state  of  facts  which  had  no  existence.  « If  it  had  been 
alleged  that  the  parishioners  had  contumaciously,  obstbately,  and  peitioa- 
aously  refused  to  make  a  rate,  or  that  they  would  only  make  sucn  a  rale  as 
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tras  manifestly  collusivey  there  might  besoms  ground  for  proceeding  againit 
them :  but  such  a  state  of  things  is  not  alleged  to  exist  in  this  case :  theae 
b  no  appearance  of  any  wilful  contumacy,  either  avowedly  or  impliedly." 
With  unailectetl  deference  to  the  learned  judge,  it  might  be  doubted,  but 
for.  his  view  of  what  fell  from  the  court,  whether,  instead  of  being  a  decisioa 
*10011  ^^  point,  these  words  amount  to  any  decision  at  all.  In  *the  first 
place  they  are  not  applied  to  a  citation  but  to  articles ;  but,  if  tbey 
are  to  be  considered  as  a  form  prepared  by  the  judges,  that  form  has  not 
been  pursued  here.  The  words  <«  obstinately,  and  pertinaciously"  are  bj 
no  means  insignificant :  they  approach  a  great  deal  nearer  to  the  precise 
ground  of  accusation  than  the  very  general  complaint  of  contumacy.  We 
apprehend  that  the  judges  meant  only  to  say  that  words  of  that  nature  are 
indispensable,  without  entering  upon  the  question  whether  a  pointed  charge 
may  not  also  be  required.  Whatever  their  inclination  of  opinion,  it  is 
expressed  with  no  degree  of  confidence.  <<  There  migid  be  same  ground 
for  proceeding"  falls  infinitely  short  of  a  declaration  that  the  form  would  be 
sufficient.  Our  brother  judges  who  composed  that  court  were  not  in  the 
habit  of  deviating  from  their  line  of  duty  by  obtruding  on  the  world  their 
opinions  on  a  case  not  brought  before  them.  They  would  not  have  been 
likely  to  draw  up  the  form  of  a  ri  ution  for  future  use:  and  no  judge, 
however  enlightened,  knows  how  lu  would  decide  a  novel  point  which  be 
has  not  heard  debated.  The  only  authority,  then,  in  support  of  the  judg- 
ment which  we  are  considering  appears  to  fail  entirely. 

But  some  authority  is  adduced  against  it;  the  authority  of  the  same 
learned  judge  himself.  In  Cooper  v.  Wickhamj  2  Curt.  303,  a  churcb- 
warden  was  cited  for  having,  at  a  vestry  meeting  for  the  purpose  of  a  church 
rate,  voted  in  favour  of  a  resolution  which  declared  church  rates  at  all  times 
bad  in  principle  and  unjust  in  practice,  and  quite  uncalled  for  at  the  present 
time,  and  adjourned  the  meeting  for  twelve  months ;  and  for  having  voted 
*'10021  *^g^i"^  A  church  rate  duly  moved  and  seconded.  The  citation 
was  not  objected  to ;  but  the  articles  alleged  that  the  roof  of  the 
church  of  Shepton  Mallett  «<  was  in  so  dilapidated  a  state,  that  the  rain  came 
through  the  same  into  the  body  of  the  said  church,  to  the  serious  detriment 
and  injury  of  the  fabric,  and  also  of  a  valuable  organ  in  the  said  church, 
and  to  the  inconvenience  of  the  officiating  minister,"  «  who,  on  one  occa- 
sion, on  account  of  the  rain  so  coming  therein,  was  prevented  from  reading 
prayers  in  the  reading-desk,  and  of  the  congregation."  The  articles  further 
charged  that  the  meeting  was  called  for  imposing  a  church  rate,  and  the 
party  voted  for  the  resolution  above  mentioned,  and  also  presided  at  a 
division  where  it  was  carried  by  a  majority* 

The  learned  judge  held  these  articles  insufficient.  He  considered  them 
Si  equivalent  to  a  charge  of  refusing  not  only  the  rate  proposed  but  waof 
rate  whatever :  but  he  then  expressly  denied  that  the  refusal  of  any  rate  bf 
a  churchwarden  was  an  ecclesiastical  ofience,  observing  that  the  court  is  not 
to  presume  or  conjecture  any  thing  in  a  criminal  proceeding.    He  did  not 
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enter  upon  the  inquiry  whether  the  churchwarden's  acting  in  avowed  for 
tfaerance  of  his  opinion  that  church  rates  were  always  <<  bad  in  principlft 
and  particularly  unjust  in  practice"  were  evidence  of  contumacy  in  the 
refusal,  thinking  the  articles  deficient  herein,  that  they  did  not  show  that 
the  dilapidated  and  unroofed  church  continued  out  of  repair  at  the  time  of 
preferring  the  articles.  He  also  remarks  that  it  was  not  criminal,  but  mig^t 
be  highly  proper,  to  consider  in  vestry  the  necessity  for  the  repairs  and  the 
estimate  of  expense,  which  possibly  may  have  been  thought  too  high  by  the 
parishioners.  This  decision  was  not  unreasonably  pressed  *on  Sir  r^i  qqq 
H.  Jenner  Fust,  when  the  present  citation  was  impugned  before 
him.  But  in  Dr.  Curteis's  report  the  argument  at  the  bar  is  briefly  summed 
up,  while  the  judgment  of  the  court  occupies  a  very  large  space. 

After  careful  examination  of  these  two  cases,  it  is  hard  to  discover  any 
gpnound  for  excuse  in  that  former  case  which  is  not  in  the  present.  Mr. 
Cooper  was  charged  with  refusing  to  join  in  making  any  church  rate ;  Mr. 
Francis  with  refusing  to  join  in  a  particular  rate ;  the  latter  being  a  parish- 
ioner only,  the  former  both  parishioner  and  churchwarden.  Mr.  Cooper  was 
lield  guiltless,  because  the  continuance  of  the  dilapidation  was  not  alleged, 
nor  is  it  alleged  against  Mr.  Francis.  In  Mr.  Cooper's  case  the  court  could, 
not  conjecture  or  presume  that  the  church  may  not  have  been  completely 
restored  between  the  citation  and  the  articles:  is  that  conjecture  or  presump- 
tion to  be  made  between  the  vestry  meeting  and  the  citation?  Mr.  Cooper 
was  excused  for  refusing  to  join  in  making  any  rate  on  the  declared  ground 
that  church  rates  are  always  bad  in  principle,  from  a  suggestion  that  the 
rate  thus  proposed  might  possibly  have  been  thought  by  him  higher  than  a 
fair  estimate  of  necessary  expense  demanded.  <<  I  do  not  know"  (says  the 
learned  judge)  «<that  it  is  an  offence  in  a  churchwarden  to  vote  against  a 
rate  of  2d.  in  the  pound,  unless  it  be  shown,  that  it  was  adequate  and  only 
adequate,  and  not  excessive,  beyond  the  purpose  for  which  it  was  intended 
to  be  applied,"  3  Curt.  223,  Steward  v.  Francis.  Such  a  vote  would  appear 
still  less  objectionable  in  a  parishioner  who  holds  no  oflSce.  If  the  argument 
of  counsel  had  been  as  fully  reported  as  the  judgment,  we  mi^t  (-•iqq4 
*have  there  found  a  complete  demonstration  that  Mr.  Francis  was  ^ 
entitled  to  the  benefit  of  this  consideration,  and  that  it  would  have  shown 
the  absence  of  all  offence. 

The  citation  is  not  in  re^ct  of  a  refusal  to  job  in  making  any  rate,  but 
the  refusal  to  join  in  making  a  suficieni  rate  for  fucessary  repairs.  The 
refusal  to  make  a  sttficieni  rate  raises  a  direct  implication  that  Mr.  Frauds 
was  willing  to  join  in  making  some  rate,  and  that  his  refusal  t9  join  in  one 
which  the  accuser  calls  sufficient  might  proceed  from  his  perfect  knowledge 
that  it  was  much  more  than  sufficient,  and  excessive  beyond  its  legitimate 
purpose. 

This  appears  to  be  the  natural  meaning  of  the  citation  :  and,  if  so,  it  vir- 
tually calls  on  the  Ecclesiastical  Court  to  do  what  it  has  uniformly  d]»* 
claimed  the  power  to  do,  determine  on  the  amount  of  assessment  to  bt 
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impoasd.  The  epithets  sufieieni  and  necessary  hare  possibly  by  some  inad- 
Fottence  changed  places;  but  however  placed,  the  word  sufficient  importa 
tbd  there  ia  no  ofience  until,  on  inquiry,  the  court  has  satisfied  itself  that  tbe 
piopoied  anuMint  was  not  inore  than  necessary  for  the  sufficient  reparatioii 
of  the  church,  and  that  the  parishioner  voted  against  the  amount  proposed 
fimn  some  improper  motive,  and  in  violation  of  his  real  opinion.  The 
learned  judge  himself  observes^  (p.  227,)  that,  if  the  charge  had  been  «for 
httving  wilfully  and  contumaciously  obstructed,"  and  that  had  been  the 
specific  offence,  he  ^  should  have  thought  that  the  charge  had  not  been  su^ 
ficiently  made  out ;"  but  he  adds  ^^ there  is  a  second  count,  for  ^canhant^ 
donulty  re/usi^gj^ "  &.c. 

There  may  be  some  difficulty  in  reconciling  this  sentence  with  some 

^lOO^I     language  in  the  preceding  paragraphs,  ^or  with  the  two  modes 

of  charge  in  the  praesertim,  or  to  understand  how  obstructing  can 

be  less  an  offence  than  refusings  each  act  being  supposed  wilful  and  contu* 

maeious. 

But  here  attention  must  be  drawn  to  the  citation  as  it  appears  in  these 
pleadings.  (His  lordship  here  read  from  the  citation  the  words  describing 
^  alleged  offence ;  ante,  p.  995.)  According  to  the  strict  rules  of  criti- 
ciam,  at  least  of  legal  criticism,  as  applied  to  instruments  which  ought  to 
show  criminal  jurisdiction,  the  words  "  wilfully  and  contumaciously"  would 
appear  to  be  confined  to  the  obstruction,  and  by  no  means  necessarily  coa- 
necded  with  tbe  refusal.  But  if  they  were,  we  must  examine  the  force  of 
tbe  word  «  contumaciously."  To  an  argument  at  the  bar  that  there  can  be 
no  contumacy  without  a  monition,  a  previous  monition — monitione  prae- 
missa, — the  learned  judge  gives  this  answer.  <<  It  is  said  that  a  person 
cannot  be  contumacious  unless  there  has  been  a  monition  issued  against 
him,  which  has  been  disobeyed ;  and  perhaps  that  is  correctly  argued, — 
what  then  ?  The  words  <  contumaciously  obstructing'  import  <  that  there 
ha*  been  a  monition,'  for  if  contumacy  consist  in  disobeying  a  legal  order, 
it  follows,  from  the  use  of  the  word  ^  contumacy,^  that  there  has  been  such 
an  order,"  3  Curt.  326.  If  the  whole  train  of  circumstances  necessaiy  to 
make  out  an  offence  must  be  inferred  from  the  use  of  a  word  which  would 
be  inapplicable  unless  those  circumstances  existed,  the  art  of  criminal 
pleading  in  all  our  courts  will  be  reduced  within  very  narrow  limits  indeed. 
«<I  have  also  been  told"  (the  learned  judge  continues,  p.  227)  "  that  a  party 
should  be  excommunicated,  that  being  the  extent  to  which  the  court  can 
*10061  P^^^^)  ^  order  to  compel  a  ^parishioner  to  provide  the  neces- 
sary means  for  repairing  the  church,  and  that  this  cannot  be  done, 
sina  mtmitiojie ;  be  it  8o,^--4f  no  monition  has  issued,  then  the  court  will  not 
proceed  (if  that  is  the  law)  to  excommunicate  the  party.  But  it  is  possible 
that  a  monition  may  have  issued,  and  then  the  party  may  be  liable  to  be 
eseommunicated ;  or  if  there  has  been  no  preceding  monition,  then  the 
pavty  may  have  a  monition  issued  against  him,  in  the  course  of  these 
ufoeeedings,"  page  227.    If  it  is  here  meant  that  a  charge  of  contumacy 
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in  the  citation  may  be  established  by  proof  of  acting  inconsistently  vnih  a 
monition  issued  afterwards,  we  can  neither  assent  to  such  a  proposition, 
nor  easily  believe  that  it  emanated  from  the  learned  judge.  It  seems  much 
more  probably  a  misconception  in  the  reporter  or  an  erratum  of  the  printer. 
Upon  the  whole,  we  think  ourselves  bound  to  pronounce  the  citation  bad, 
as  describing  no  spiritual  offence.  And  we  think  it  much  better  for  the 
party  to  apply  for  prohibition  in  the  first  stage  than  after  expense  incurred 

Judgment  for  plaintiff. 
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The  case  of  Lockwood  v.  Wood^  in  the  Queen's  Bench  and  Exchequer 
Chamber,  will  be  published  in  the  next  volume. 
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t.  Against  overseer's  aoeoonts.     Paan,  IX. 
3.  Against  ordera  of  raoMvaL    PoaB,XXy. 

— xxvn. 

n.  Notice. 

1.  Descriptions  of  aota^ipaalBd  a«MBS^  4KN). 

Pooa,  XXIV.  1. 
S.Byoflioarde4aeto^0ML    PooM,X3pV.a. 
8.  tStatemsBt  of  pounda.    Poom,  XXY. 
m.  Entiy. 
By  respondeat^  ^Am  woang,  1.     Pooa, 
XXVI.  1. 
iV.  Practice. 

Court  of  Quarter  Seanona  cannot  eraae  its 
own  entry  without  authori^  of  jQ.  B. 
Pooa,  XX VL  I. 
V.  Special  case.    Pooa,  XXXI. 

APPLICATION. 
Rule  againatrenewildC  697.  PaAcncs,!!. 

APPOINTMENT. 

IVhere  the  powar  ia  eoiiidad  svtth  aa  iute. 
rest,  488.    Powaa,  IL 


ARBITRATION. 

What  araoanta  to  an  award. 
Settlement  of  aoeoonta  betwceu  |*fii|ifif^ 
when,  1S8.    pAaina,  IIL  1. 

ARREST. 

L  Diachaige  §k  want  of  declaration. 

Reg.  Gen.  Trin.  3  W.  4,  which  orden  that 
a  defendant  who  baa  been  arreated  on  a  ca- 
pias shall  be  diachaiged  nnleas  the  plaintiff 
declare  before  the  end  of  the  term  next  aAei 
t]|a  aiTCst,  does  not  apply  to  an  arrest  npoo  s 
capias  issued  by  jodge'soider  under  stat.  1 6t 
8  Vict  c  110,  a.  a     Jrdamd  y.  Bvry,  661. 

S.  Privgege  from  remedy  by  action 
1.  Por  original  arrest 

No  action  liea  against  a  sheriff  or  his  of- 
ficer for  arresting  a  party  attending  under  a 
aummons  from  a  eoml,  thoogfa  it  be  alleged 
that  the  party  waa  thereby  privfiegedy  nd 
that  the  defenidants  knewthe  foct,  and  -p^ 
the  arrest  mafidonsly. 

If  a  par^  be  arrested,  and  the  Court  of 
Review  oidsr  him  to  be  diachaiged' on  Ihe 
ground  that  he  waa  in  attendance  under  or- 
der of  that  court,  but  the  officer  aneatii« 
doea  not  diachaige  him,  the  nmedj  (if  any) 
against  the  officer  is  in  tresfaua,  not  in  caae, 
though  maliee  be  al^^sd. 

So    held  by  the  Court  of  Exdieqoer 
Chamber,  reversing  the  judgment  of  the  Court 
of  Queen's  Bendi.    Magnay  t.  Bwrt,  381. 
8.  Por  disobedience  of  oider  of  court  direct 
ing  discharge,  381.    Ant^,  1. 

m.  Privilege  from:    aofliority  to  dischaiga 
Order  of  Court  of  Review,  88L    Anld,lLl 

ARTICLED  CLERK. 
Pagea  447,  664.    ArroairxT,  L  1,  8. 

ASSEMBLY,  UNLAWFUL. 
Indictment,  venue,  16.    lanicTWurts,  H.  * 

ASSIGNEE. 
BAvaauFT,  VI.  VIL 


Judge  0^  887.    Hiovwat,  IV.  8.* 

ASSUMPSIT. 

^ee  AocouHT  ax^ran.  AjrauiTY.  fcxjo. 
CaAaTxa-FjiaTT.  CoasraxaAnox.  Caa- 
TaACT.  Gaxiko.  Goons  sou  Axa  aa- 
UTaaan.  GuAaAxraa.  Ixtaxt.  Max* 
oaa.  MoxaT  &4a  Asra  aacairaa.  pAaT- 
xaa.   PaoMzsa, 

ATTACHMENT^ 

I.  For  non-payment  of  costa,  S8fiw  Go8Bi» 
VnL    868,  GaaTMKAai,  IX. 

II.  Against  feme  covert,  83<a.    Coas,  VUL 

ATTEMPT. 


INDBX. 


wa 


L  To  exdte  unlawful  ooofedenicieiy  16.    Iir- 

BicTxiiTT,  n.  1. 
IL  To  prevent  witness  from  appearing  at  trial, 

44.      I^rDICTMBSTT,  II.  5. 

ATTESTATION. 

Of  warrant  of  Attorney,  181.    Wabravt  or 
Attobitit,  I. 

ATTORNEY. 

I.  Articled  derk. 

I.  Attorney's  right  to  diamiss  for  miscon- 
duct. 

Wherever,  from  the  state  of  the  record 
at  nisi  prius,  there  b  any  thing  to  be  proved 
by  the  plaintiiT,  he  is  entitled  to  begin.  The 
rule  is  the  same  in  actions  of  contract  and 
in  actions  of  tort. 

In  covenant,  against  an  attorney  for 
dismissing  plaintifl^  an  artided  derk,  from 
his  service,  defendant  pleaded  that  plaintiff, 
after  the  making  of  the  aitides,  and  before 
the  discharge,  conspired  and  combined  with 
L  G.,*  another  attorney,  by  the  unlawful 
means  after  mentioned  to  induce  plaintifi^s 
clients  to  leave  him  and  employ  I.  G.,  and  that 
plaintiff)  in  purtuawe  of  the  taid  eombuuitionf 
disclosed  defendant's  professional  secrets  to 

1.  6.,  calumniated  defendant  to  his  clients, 
dec  (alleging  various  other  acts  of  miscon- 
duct as  done  in  punuance  of  the  combiner 
tion :)  whereby  defendant  was  pxevented 
from  instructing  plaintiff  and  retaining  him 
in  his  services,  dcic ;  and  defendant,  just  be- 
fore the  discharge  of  plaintifl^  dieeovered  and 
had  notice  of  the  premise*,  and  was  therefore 
forced  to  discharge,  and  did,  so  soon  as  he 
discovered  the  premises,  discharge  plaintiff 
from  his  service,  as  he  lawfully,  dec.  Repli- 
cation, de  injuria :  Issue  thereon. 

Held,  that  the  plaintiff  was  entitled  to 
begin. 

Held  also,  that,  on  the  above  plea,  the  de- 
fendant was  bound  to  show  that  he  knew  of 
the  misconduct  alleged  in  justification  before 
he  dismissed  the  plaintiff. 

And  qtuere,  whether  he  ought  not  also  to 
have  shown  that  the  acts  complained  of  were 
done  in  pursuance  of  the  alleged  combina- 
tion.   Mercer  Y.  WhaU,  447. 

2.  To  attorney  in  Wales  on  the  shilling  roll : 
Us  right  to  admission  as  an  attorney  in 
the  courts  at  Westminster. 

A  duly  admitted  attorney  of  one  of  the 
ooorts  of  Great  Sessions  in  Wales,  who  was 
practising  as  such  at  the  time  of  the  passing 
of  Stat  11  G.  4,  and  1  W.  4,  c,  70,  and  is 
enrolled  on  the  shilling  roU  under  that  act, 
lect  16,  and  practises  aecordingly  in  tlfe 
superior  courts  nt  Westminster  in  actions 
against  persons  residing,  at  the  oommenoe- 
ment  of  the  salt,  within  the  prindpality,  is  a 
**piacti8ing  attorney  or  soUdtor  in  England 
or  Wales/'  within  atat  6  dt  7  Viet  c.  73, 


s.  3.  And  a  person  who,  since  that  act  cama 
into  operation,  has  been  articled  to  such  attflt^ 
ney  as  a  derk,  and  has  paid  the  higher  du^ 
on  his  articles  of  clerkriiip,  under  stat  65  O. 
3,  c.  184,  ached.  Part  1,  in  order  to  admi^ 
aion  as  an  attorney  in  the  courts  at  Wastp 
minster,  is  entitled  to  have  an  affidavit  made 
and  filed,  and  the  articles  of  clerkship  re- 
gistered, according  to  stat  6  dt  7  Vict  c  73, 
s.  8.    Mx  parte  Damee,  664. 

3.  Affidavit  of  admission,  664.    Antd,  2. 

4.  Registry  of  aitides,  564.    Antd,  3. 
IL  Ckrk,  generally. 

Liability  of  attorney  for  acts  of,  804.    Mia- 

BmiSllTTATIOir,  I. 

ni.  How  far  bound  by  acts  of  partner. 

When  not  by  a  guarantee  in  name  of  Urm, 

833.      GCABAHTSI. 

lY.  Liability  to  third  party. 

1.  For  false  imprisonment  under  a  had  wai^ 
rant,  99.     Bahkbvft,  IX. 

2.  To  sherifl^  for  misrepresentation  by  clerk, 
804.    MisBKPBisiirTATioir,  I. 

3.  On  acts  of  partner,  833.    GuABAims. 
V.  Evidence  of  improper  motives. 

Improper  delay  in  giving  information,  99. 
Baitkbuft,  IX. 
VT.  Attestation  of  warrant  of  attorney  by,  181. 

Wabbaht  or  Attobitxt,  I. 
Vn.  Holding  munidpal  office. 

What  not  such  an  office  as  to  entitle  him  to 
compensation  for  its  loss,  402.  Statute, 
XLL  3. 

ATTORNEY,  GENERAL. 

His  authority  with  respect  to  prosecution  for 
offences  relating  to  the  customs,  348.  Cua- 
TOMS,  II.  1. 

ATTORNEY,  WARRANT  OP. 
Wabbaitt  or  Attobhxt. 

AUDIT. 
Of  overseer's  accounts,  878.    Poob,  IX.  1. 

AUTHORITY. 

I.  Revocability  of,  873.     LAirnLOBD  Aira  Tb* 

baht,  IV, 
n.  To  pay  rente  to  mortgagee,  373.    Lavd- 

LOBD  Airn  TXBAVT,  lY. 

in.  For  signature  by  agent,  when  it  must  ap- 
pear, 606.    PooB,  XXY.  1. 

lY.  To  prosecute. 
Whether  to  be  shown  on  fiu»  of  indictnwnty 
348.    Customs,  H.  1. 

Y.  Pleading. 
Jurisdiction,  941.    Jusoxxbt,  Y. 

YL  Evidence. 

1.  Previous  acts,  115.    Bavkbuvt,  HI. 

2.  To  didburaa  moosj  on  account  of  pnish^ 
inferred  from  previous  oondocty  66.  PaoB, 


1010 


INDEX. 


AWARD. 
What  amount!  to,  12&    PAanrva,  IIL  1. 

BAIL. 

Od  prooeodinga  in  biinkniptcy. 
Cancellation  of  bond  on  render  of  principal, 
89a     Bahkbupt,  II. 

BAILMENT. 
To  innkeeper,  164.    IinraKipaa,  L 

BANK  OF  ENGLAND. 

Payment  into,  by  official  aarignee,  323.  Boao, 
IL  1. 

BANKERS. 

I.  Banking  copartnership :  evidence. 
Stamp-office  return:  jurat:  time. 

A  certified  copy  from  the  Stamp-Office  of 
the  return  filed  there  by  a  banking  copart- 
ncrriiip,  under  stat.  7  6.  4,  c  46,  as.  4,  5,  is 
evidence,  under  aect  6,  that  a  person  named 
in  Hoch  return  as  a  partner  waa  ao  at  the 
time  of  the  jurat,  though  it  be  not  proved 
that  such  return  waa  delivered  at  the  stamp- 
office  between  February  28th  and  March 
25th,  and  though  the  return  itself  contain 
no  date  except  that  of  the  jurat,  which  is 
not  between  the  above-mentioned  days,  and 
is  much  later  than  March  26th. 

The  return  was  sworn  to  before  Joseph 
Lomer,  who  was  proved  to  be  a  magistrate 
of  Southampton,  but  the  words  of  the  jurat 
were  only  "Sworn  betbre  me  at  the  town 
and  county  of  Southampton,  9th  November, 
1839,  Joseph  Lomer:*'  not  further  stating 
the  authority  to  administer  the  oath.  Held 
sufficient 

Judgment  was  entered  up  by  a  banking 
company  against  a  public  officer  of  another 
banking  company,  under  stat  7  G.  4,  c  46, 
Si.  9,  12 ;  and  a  sci.  fa.  issued  for  the  pur- 
pose of  having  execution,  under  sect  13, 
against  individual  members.  One  of  the 
dleged  members  obtained  a  rule  nisi  for  set- 
ting asidti  the  warrant  of  attorney :  and  the 
Court  thereupon  ordered  an  iasue  to  be  tried, 
upon  the  question,  among  others,  whether 
the  shareholders  of  the  latter  company  were 
indebted  to  the  former  in  any,  and  what  sum. 
Held,  that  the  defendants  on  such  issue 
could  not  object  that  some  parties  on  the 
record  were  members  of  both  companies. 
Botanquet  v.  Woodford,  310. 
fl.  Action  by  or  against  public  officer :  judg- 
ment against  individual  members. 

Issue  on  question  of  debt  between  two 
companies :  objection  that  parties  are  mem- 
bera  of  both,  310.    Ante,  L 

BANKRUPT. 

L  Court  of  Review;  authority  and  jnriidictaoik. 
To  dischai^  witneas  from  arrest,  381. 
AmaasT,  II.  1. 


IT.  Proorading  hy  affidavit  of  d^  and  wamkf 
braid. 

Bond,  bow  cancelled  on  render  of  pri» 
dpaL 

Where  a  party  nnder  sUt  1  dc  3  Viet 
c.  110,  a.  8,  had  made  affidavit  of  deU 
against  H.  in  the  Bankniptcy  Court,  and  H. 
had  entered  into  a  bond,  widi  sureties,  ooi>> 
ditioned  to  pay  aucii  sum  as  should  be  re- 
covered against  him  in  an  action  on  the 
debt,  or  to  render  himself,  this  Court  held 
that  it  had  no  power  on  application  by  tha 
sureties,  suggesting  that  H.  had  rendered,  to 
order  the  bond  to  be  delivered  up  to  be  can- 
celled. Hayward  v.  Htffn^  398. 
m.  Fiat 
Evidence  of  Master's  anthority  to  issoe. 

8tat  1  dc  2  W.  4,  c.  56,  s.  12,  empowen 
a  Master  in  Chancery,  <*  acting  under  any 
appointment  by  the  Lord  Chancellor  to  bo 
given  for  that  purpose,'*  to  issue  a  fiat  in 
bankruptcy.  ^  fiat,  purporting  to  be  iasoed 
by  a  Master  in  virtue  of  authority  given  faj- 
the  Lord  Chancellor,  was  proved, to  havo 
been  actually  issued  by  a  Master  who  had 
often  issued  similar  fiats. 

Held  sufficient  evidence  of  Master's  jaT» 
diction  to  issoe  the  fiat,  without  specifie 
proof  of  any  authority  given  him  by  the 
Lord  Chancellor. 

If  a  party  contemplating  bankruptcy  volon- 
tarily  makes  a  payment  by  which  the  equal 
distribution  of  his  property  under  the  fiat 
will  be  defeated,  such  payment  is  a  firando- 
lent  preference,  though  the  bankrupt,  in 
making  it,  did  not  intend  to  benefit,  nor  did 
in  fact  benefit,  the  particular  creditor. 

As  if  he  pays  off  a  mortgage  on  property 
settled  to  the  use  of  his  wife,  (who  had  joined 
in  such  mortgage,)  without  previous  notice 
to,  or  request  by,  the  creditor,  to  whom  it 
would  have  been  equally  beneficial  to  retain 
the  mortgage ;  the  bankrupt  intending  only, 
by  such  payment,  to  liberate  the  wife's  pro- 
perty for  hu  own  and  her  benefit  ManhaU 
T.  Lamb,  115. 
lY.  Act  of  bankruptcy :  fraudulent  preference. 

1.  Though    creditor   not    benefited,    116. 
Ante,  nL 

2.  Paying  off  a  mortgage,  115.     Ante,  IIL 
y.  Bankruptcy  of  partnership  firm. 

After  seizure  of  partnership  efiects^mder 
execution  against  one,  408.    Pabtvsi, 
IV.  L 
YL  Official  aasigneo. 

Omission  to  pay  moneys  into  Bank  of  Eng^ 
land ;  auggestion  of  breaches,  322.    Bo  vn, 
ILL 
Vn.  Assignees:    rights  of  as  to  bankrapt^ 
property. 

1.  Of  uncertificated  bankrupt,  965.    Pok^ 
XLl. 

2.  Where  15«.  in  the  pound  not  paid  nndar 
•eoood  bankruptcj,  965.    Post,  XL  L 
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3.   Time    and    manner  of  vMtmg,  966. 
Poit,  XI.  1. 

Vm.  WitlKMM. 

Privilege  from  arrest:  treqiafli  or  case,  881. 

Abrmt,  IL  1. 
IX.  Warrant  of  oommitment 

Must  show  jiiris(]iction,  and  how  the  party 

may  clear  himself 

A  warrant  of  commitment  by  the  Court 
of  Review,  made  in  the  matter  of  E.,  a 
bankrupt,  after  reciting  that  by  an  order  of 
the  same  Court  therein  on  the  petition  of  E., 
it  was  ordered  that  W.  G.  should  stand  com- 
mitted to  the  Fleet,  for  fus  contempt  in  the 
Moid  petition  mentioned^  and  that  a  warrant 
should  issue  for  that  purpose,  required  the 
waiden  of  the  Fleet  to  take  W.  G.  and 
eenvey  him  to  the  Fkset,  there  to  remain 
until  the  fitrther  order  of  the  Court.  The 
previous  order  stated  a  petition  to  have  been 
preferred  by  E.,  that  W.  G.  might  stand 
committed  « for  his  contempt  of  the  order 
in  the  said  petition  mentioned,"  but  specified 
nothing  further  as  to  the  contempt  Held, 
that  the  warrant  and  order  were  bad,  as  not 
containing  any  proper  adjudication  of  a  con- 
tempt, nor  showing  how  the  party  com- 
mitted might  clear  himself. 

In  an  action  of  trespass  against  the  peti* 
tioner's  attorney  for  fidsely  and  maliciously 
imprisoning  plaintiff;  plea  Not  Guilty ;  the 
plaintiff  proved  that  defendant  had  endorsed 
bis  name  and  address  on  the  warrant  sued 
out  for  the  petitioner,  on  which  plaintiff  was 
committed.  Held  sufficient  evidence  to  sup- 
port a  verdict  fer  plaintiff  on  such  plea. 

An  attorney,  who  deliberately  directs  the 
execution  of  a  warrant,  is  liable  in  trespass 
if  it  prove  bad.  And,  although  (eemble)  the 
act  of  the  attorney  in  handing  over  the  war- 
rant for  ezecutiun  might  be  so  divested  of 
any  further  proof  of  concurrence  on  his  part 
that  he  would  not  be  liable,  he  is  so  liable  if 
his  conduct  in  or  after  the  performance  of 
such  act  shows  a  motive  beyond  the  mere 
wish  to  discharge  professional  duty;  as  if, 
after  the  commitment,  he  has  improperly 
delayed  giving  information  as  to  costs,  which 
was  required  by  parties  wishing  to  pay  such 
costs,  and  thereby  to  pnrge  the  contempt. 

Where  one  of  two  defendants  in  trespass 
is  acquitted,  and  a  verdict  passes  against  the 
other;  Semble,  per  Lord  Denman,  C.  J.,  that 
the  latter  may  move  for  a  new  trial  without 
the  concurrence  of  his  co-defendant  Green 
▼.  Elgie,  99. 
X.  Bankrupt 

I.  Discharge  from  debts:  promise  after  the 

bankruptcy. 

Signature:  order  of  time. 

On  an  issue  whether  defendant,  a  certifi- 
cated bankrupt,  had  given  a  written  promise 
signed  bj  him  after  his  bankruptcy,  so  as, 
onder  stat  6  0. 4|  c  16,  a.  131,  to  revive  a  i 
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claim  barred  by  the  certificate,  the  foHowing 
letter  was  produced,  written  by  him.  •<  Mr. 
Stanley  begs  to  inform''  the  plaintifEs  « that 
he  will  take  an  eariy  opportunity  of  settling 
their  account:  but  Mr.  Stanley  objects  to 
give  his  bill ;  Mr.  Stanley  regrets  that  he  has 
been  prevented  horn  answering"  the  plain- 
tiff*s  «<  letter  before.  Crescent,  Saturday.'* 
Evidence  of  the  amount  duo  was  given. 

1.  Held,  that  the  letter  was  sufficiently 
signed. 

3.  Admitted,  that  parol  evidence  might  be 
given  of  the  time  at  which  it  was  written. 

3.  Held  a  sufficient  promise,  notice  having 
been  given  to  the  defendant  to  produce  the 
letter  of  the  plaintifts  referred  to,  wliich  had 
not  been  done. 

Though  two  other  letters,  written  by  defend 
ant  about  the  same  time,  were  produced  by 
the  plaintiffs,  in  one  of  which  defendant,  re- 
ferring to  some  request  of  plaintifts,  promised 
to  discharge  plaintiff's  account  as  soon  as  he 
could,  and  in  the  other  said  he  would  give 
a  promissory  note ;  and  it  did  not  appear  in 
what  order  of  time  the  three  were  written. 
Lobh  T.  Stanley,  574. 
2.  Parol  evidence,  674.    Ante,  1. 

XI.  Bankrupt :  after  acquired  property. 

1.  By  uncertificated  bankrupt 

Under  stat  6  G.  4,  c.  16,  ss.  63, 127,  and 
Stat  1  dc  2  W.  4,  c.  56,  s.  25,  an  uncertifi- 
cated bankrupt  may  acquire  property,  and 
contract,  for  the  benefit  of  his  assignees,  and 
may  sue  in  respect  of  such  property  or  con- 
tract And  a  plea  showing  the  bankniptcy, 
Slc^  constitutes  no  defence,  unless  there  be 
an  allegation  that  the  assignees  have  inter- 
fered. The  same  is  true  in  the  case  of  a 
party  who  has  twice  been  bankrupt  and  ob- 
tained his  certificate,  but  has  not  paid  15«. 
in  the  pound,  in  respect  of  property  acquired 
since  the  certificate.  Held  by  the  Court  of 
Exchequer  Chamber,  reversing  the  judgment 
of  the  Court  of  Q.  B. 

By  the  Court  of  Q.  B. ;  Be  injuria  may 
be  replied,  in  an  action  by  the;  endorsee  of  a 
bill  of  exchange  against  the  acceptor,  to  a 
plea  that  the  biO  was  accepted  for  the  ac- 
commodation of  the  drawer,  to  be  deposited 
with  R.  as  a  collateral  security  for  a  debt 
from  the  drawer  to  R.;  that  R.  took  it<  on. 
those  terms;  that  the  drawer,  before  maturi- 
ty, paid  R.  part  of  such  debt,  and  tendered, 
the  residue,  which  R.  refused  to  accept:  and> 
that  R.  afterwards  endorsed  the  bill  to  plaii^- 
tifi^  in  order  that  plaintiff  conspiring  and 
coUuding  vrith  R.  to  defraud  defendant,  might 
recover  as  a  trustee  for  R. ;  such  plea  being, 
in  excuse  and  not  in  discharge.  Herbert  t.. 
Soger,  965. 

2.  After  aecond  bankruptcy,  966.    Antd,  1. 

3.  Interference  of  assignees,  966.    Ant^  I. 

XII.  Bankrupt:  uncertificated,  965.     Ant^, 
XLl. 
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CT.  Pleadtng. 

1.  Th%X  plaintiff  is  «n  Qnci!itif!aited  bank- 
rapt,  965.    Ant^,  XL  1. 

8.  That  plaintiff  baa  been  bankrnpt  twice 
and  has  not  paid  16ir.  in  the  pound,  965. 
Antd,  XI.  1. 

BARON  AND  FEME. 

1.  Separation  by  order  of  remoral :  consent, 

916.     Pooii,  XV. 
TI.  Fraudulent  preference  by  husband  paying 

of  mortgage  on  wife*s  estate,  115.    Bank- 

Bvrr,  ni. 
m.  Disabilities  as  to  wife's  property.    Lease 

by  wife   to  husband,  when  invalid,  423. 

PowBR,  n. 

rV.  Liabilities  of  wife. 

1.  Attachment  for  non-payment  of  costs, 
835.    Costs,  VIII. 

2.  Costs  of  proceedings  in  a  suit  instituted 
by  her,  335.    Costs,  VIIL 

BASTARD. 

tJnder  4  dc  5  W.  4,  c.  76,  s.  73,  and  2  A:  3 
Vict  c.  85. 

Order  for  costs  of  opposing  application, 
71,342.     PooB,XXVra. 

BILLS   OF    EXCHANGE    AND  PRO- 
MISSORY NOTES. 
I.  Drawee. 

How  afiected  by  release  of  drawer,  247. 
Post,  II.  3. 
fl.  Acceptance :  Liability  of  acceptor. 
-     1.  By  one  partner  in  fraud  of  the  firm,  185. 
Post,  X.  4. 

2.  Payable  at  a  particular  place,  86.  Post,  X.  3. 

3.  By  partner  in  England  of  bill  drawn  on 
him  by  the  firm  abroad,  and  aflrr  a  rflease 
abroad  of  the  drawers. 

Assumpsit  1st  count  on  a  bill  of  ex- 
change for  359/.,  drawn  at  Rio  de  Janeiro, 
!by  Steele  and  Manton,  on  defendant,  Man- 
ton,  payable  to  plaintiffs,  and  accepted  by 
defendant.    2d  count  on  an  account  stated. 

Plea,  as  to  the  first  count  and  359/.,  parcel 
of  the  moneys  mentioned  in  the  second 
count,  identifying  the  latter  sum  with  the 
sum  specified  in  the  bill,  and  stating :  l*hat 
defendant  and  A.  Steele  were  partners  in 
London,  under  the  name,  dec.,  of  Manton, 
Steele  6c  Co.,  ond  at  Rio,  in  the  Brazils, 
under  the  name,  &c,  of  Steele  and  Manton, 
defendant  residing  and  carrying  on  the  busi- 
ness in  England,  and  Steele  at  Rio.  That 
the  bill  was  drawn  and  endorsed  to  plain- 
tiffii  at  Rio  by  Steele,  in  the  name  of  Steele 
«nd  Manton,  for  a  joint  debt  of  defendant 
opd  Steele,  incurred  at  Rio ;  and  was  drawn 
iiptm,  and  accepted  by,  defendant  hi  the 
name  of  the  London  house.  That  after  the 
drawing  and  endorsbig,  and  before  tiie  ac- 
ceptance, defendant  and  Steele,  at  Rio,  being 
indebted  to  pkintifls  in  the  above  sum,  and 


to  other  pemons  in  ^vers  other  sums,  he 
came  emVMirrassed,  dec ;  and  it  was  doubtful 
whether  they  would  be  able  to  pay  in  full; 
and  thereupon,  before  the  acceptance,  dice, 
and  while  Steele  was  resident  at  Rio,  the 
plaintifis  and  the  said  other  creditors,  at  Rio, 
of  Steele  and  Manton  agreed  among  them- 
seWes,  in  writing,  that  a  liquidation  of  the 
debts  of  Steele  and  Manton  should  be  forth- 
with commenced  under  the  supeiintendmce 
of  Steele  and  others,  and  continued  tmlil 
the  claims  of  plaintii&  and  the  said  other 
creditors  were  paid  in  full,  or  liquidated  to 
the  extent  of  Steele  and  Manton's 
that  the  holders  of  bills  drawn  by  the 
house  upon  the  London  house  should  be 
considered  creditors  for  cash,  but  that  dkeir 
dividends  should  be  retained  tiil  the  praHeot 
of  the  London  bills  for  non-payment^  and 
should  be  divided  among  the  creditors  if 
those  bilb  were  paid ;  and  thai,  if  piointifiB 
and  the  other  creditors  should  be  paid  in  ffail, 
the  liquidation  should  oeoe. 

The  plea  then  stated  an  agreement  by 
Steele  and  Manton  with  pkintiffii  and  the 
other  creditors,  that  the  liquidation,  Ac, 
should  take  place  as  above  stated;  and  it 
averred  that  afterwards,  and  before  the  ac- 
ceptance, dec,  the  firm  of  Steele  and  Manton, 
by  Steele,  proceeded,  and  were,  until  the 
commencement  of  this  suit,  proceeding,  to 
realize  the  effects  of  Steele  and  Manton  for 
the  purposes  of  the  agreement  The  de> 
fendant  accepted  the  bill  after  the  making  (tf 
the  agreement,  being  at  the  time  resident  in 
England,  and  ignorant  of  the  premises  staled 
to  have  taken  place  at  Rio.  That  all  the 
proceedings  at  Rio  were  according  to  the 
law  of  the  Brazils,  and  that,  by  that  law,  tho 
agreement  and  promises  aforesaid  were  a  full 
and  absolute  discbarge  and  release  of  the  said 
debt  in  respect  of  which  the  bill  of  exchange 
was  endorsed,  and  defendant  is,  and  was, 
before  action  brought,  absolutely  discharged 
from  the  said  cause  of  action  in  the  fini 
count  mentioned,  and  from  the  canee  of 
action  mentioned  in  the  seoond  eonnt  as  to 
the  369/. 

Replication.    De  injnriA. 

Held,  on  demorrer  to  the  lei^ieatioB : 

1.  That  the  plea,  as  to  both  causes  of  acticm, 
was  in  discharge,  not  in  excuse,  and  there- 
fore the  replication,  even  if  diviaible,  was 
bad. 

2.  As  to  the  first  count,  that  the  plea,  if  it 
alleged  a  release  of  the  drawees  before 
acceptance,  was  bad  for  that  leaaon. 

3.  As  to  the  aarae  count,  that  a  rsleoas  of 
the  drawera,  under  the  diemBstaiioes  de- 
tailed in  the  plea,  ^vould  be  ao  deteee  to 
the  drawees. 

4.  Semhftf  that  the  plee  might  haite  bMB  a« 
answer  to  the  oeooDd  cou^  if  phwdad  te 
that  only.    But 
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5  JJM  tfaat»  bnng  pleaded  to  both,  it  was 
wholly  bad.    Hartlfy  ▼.  Manton,  %47. 
ly.  What  is  a  promiaBory  note.  . 
(/onaideration. 

A  note  was  made  in  the  following  fintn: 
<^  On  demand,  I  promiae  to  pay  W.  S.  50/., 
ill  conaideration  of  foragoing  and  forbearing 
an  action  in  the  Queen's  Bench  for  damages 
•aoertained  by  consent  to  amount  to  that 
sum  by  reason  of  the  injury  sustained  by 
his  wife,  in  respect  of  my  liability  for  non* 
repair  of  a  footway." 

Held,  that  the  instrument  appeared  to  be 
made  on  an  executed  consideration,  and  was 
a  valid  promissory  jioCe.     Shenton  v.  Jame$t 
199. 
y.  Transfer  by  endorsement 

1 .  What  ii  an  endoraement,  8  J .    Post,  X.  6. 
%•  What  is  an  endorsement ;  joint  considera- 
tion. 

Assumpsit  on  a  bill  of  exchange,  alleged 
to  be  endorsed  by  defendent  to  plaintifll 

Plea,  that  the  bill  was  endorsed  by  do- 
fendant  in  blank,  and  by  htm  delivered  to  C. 
for  the  special  purpose  that  C.  ahould  get  it 
discounted  for  defendant,  and  for  no  other 
purpose;  that  defendant  received  no  oon- 
sidemtion  iron)  C. ;  that  C.  got  the  bill  dis- 
counted by  plaintiff  and  W.  jointly,  who 
delivered  the  money,  being  their  joint  mo* 
ney,  to  C,  as  the  consideration  for  the  de- 
livery of  the  bill  to  them  by  C. ;  that  C. 
delivered  the  bill  to  them  jointly,  and  not  to 
plaintiff  solely,  or  with  the  intention  of  giv- 
.  ing  him  a  separate  right  of  aotion;  that  de- 
fendant received  no  consideration  from  plain- 
tiff solely ;  and  that  the  only  consideration 
received  t^  defendant  and  C,  or  either  of 
them,  was  the  said  joint  discount 

Htld  bad,  on  general  demurrer.  Wood  v. 
Connopj  292. 

3.  Fraudulent  endorsement  by  depositary, 
966.    Baskbuft,  XI.  1. 

4.  Endorsee  when  not  bound  to  prove  the 
circumstances,  185.    Post,  X.  4. 

VL  Transfer  by  delivery  for  specific  purpose. 
Condition  ofbonAiSde  holder,  81.    Post,X. 
8.    292.  Antd,  V.  2. 
Vn.  Holder. 

1.  Condition  of  booA  fide  holder  after  fraud 
by  previous  endoraer,  81.    Posty  Z.  0. 

2.  '^^iiere  one  of  aeveral  partneia  has  ac- 
cepted in  fraud  of  the  firm,  186.  Post, 
X.i. 

Vm.  Payment  and  Mtisfefltion. 

By  another  note  with  on  additiooal^paity, 
•440.    FMt,X8. 
rX.  Release. 
Of  drawer  befere  •ccoptaiiea^  247.    Ante* 
IL8. 
<.  Pleading  and  evidenoa. 
].  Pleading  oMovdiiig  to  legal  dftBTi  $6. 

Post,  8. 
U.  Plea  to  copnt  on  bill,  and  aloo  to  count 


on  account  stated,  bad  as  to  one,  is  wImAt 
bod,  217.     Ante,  IL  3. 

3.  Special  acceptance:    allegation  of  pre* 
sentment. 

Since  stat  1  die  2  G.  4,  c  78,  if  the  drawee 
of  a  bill  drawn  without  special  direction  as 
to  place  of  payment  accepts  it,  payable  at  a 
particular  place,  (without  any  additional 
words,)  he  undertakes  thereby  to  pay  the  bill 
at  maturity,  when  presented  at  that  place, 
or  to  himself:  if  he  accepts,  payable  at  such 
place,  «  and  not  otherwise  or  elaewhere,"  he 
undertakes  to  pay  it  at  maturity,  if  preaented 
at  that  place,  but  not  otherwise. 

And,  if  a  declaration  by  endorsee  against 
acceptor  of  such  a  bill  states  that  ho  jio> 
cepted  it  **  payable  at  C.  and  Co,  bankers," 
and  that  the  defendant  pronused  to  paiy  it 
**  according  to  the  tenor  of  and  effect  t^o- 
of,"  it  will  be  understood  that  the  bill  ii 
pleaded  according  to  its  legal  efiect;  but  that 
doea  not  imply  that  the  bill  ii  made  payable 
at  the  banker's  only;  and  therefore  the  de- 
claration need  not  state  a  presentment  there. 
JiaUtead  v.  Skelton,  86. 

4.  Traverse  of  acceptance. 

In  an  action  by  endorsee  agoinat  aooeptota 
of  a  bill  of  exchange,  aome  of  the  defend- 
ants pleaded  that  they  did  not  accept  It 
was  proved  that  all  the  defendants  were 
partners,  and  that  one  of  them,  who  had 
suffered  judgment  by  de&ult,  had  accepted 
the  bill  in  the  name  of  the  firm,  in  fraud  of 
the  partnership,  and  not  for  paxtnerahip  pnr- 


Heldj  that  such  proof,  without  evidence 
of  knowledge  on  the  part  of  the  plaintifl^ 
did  not,  under  this  issue,  oblige  pluntiff  to 
prove  the  circumstancee  under  which  the 
bill  was  endorsed  to  him.  Musgrave  v. 
Drake,  185. 
6.  Endorsement  to  one  fer  joint  conaiden^ 

tion,  292.    Ante,  V.  2. 

6.  Traverae  of  endoraement 

In  an  action  against  the  acceptor  of  a  bill 
of  exchange  endorMd  by  A.,  the  drawer  and 
payee,  to  B.,  B.  to  C,  and  C.  to  plaintifil^ 
who  tappwn  to  be  a  bon4  fide  iiolder,  the 
defendant,  on  a  plea  that  A.  did  not  endorse 
to  B.,cttnnot  offer  evidenoe  that  A.  delivered 
•the  bill  to  B.  fer  a  specific  purpose,  and  not 
to  be  negotiated,  and  that  B.  fraudulently 
negotiated  it    Hayes  v.  Cauffidd,  81. 

7.  Releeee  of  drawei%  a  plea  in  discharge, 
267.    Aald,ILS. 

8.  Acoeplanoe  of  another  Aoto  in  oatiifeo- 
tioD* 

To  an  actum  on  a  iBomkaoiy  jiota,  de- 
fendant pleaded  that  the  iiolder  ^fntf*^ 
another  jaote,  with  an  eddilinnal  frnHy:,  in 
Miiifcction  of  thefint  It  appealed  inievi- 
deaoe  theft  thie  ether  aoto  Jied  been  giveii 
end  accepted  in  iMHiafeBtiniii  set  ef  the  noto 
■tledaied  en,  hot  of  «i 
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which  had  been  given,  whfaoat  the  addi- 
tkmal  party,  in  aatu&ction  of  the  note  de- 
dlared  on« 

Heldf  a  variance :  and  that  the  jodge  at 
Nfcri  Prina  had  no  power  to  amend  the  plea 
by  aobatitating  a  deaoription  of  the  interme- 
diate note,     ifamd  t.  Pnece,  440. 

9.  De  injnriA,  a  bad  replication  to  plea  of 
releaae  of  drawen,  S47.    Anfd,  11.  8. 

10.  De  injarii,  a  good  replication  to  plea  of 
frondolent  negotiation  by  depoaitaiy,  065, 
BAKKmurr,  XL  I. 

BOND. 

1.  Bail-bood. 
Cancelling  on  render   of  principal^  898. 

Bavkaupt,  IL 
fu  Debt  on. 

1.  Aaagnment  or  suggestion  of  breaches: 

judgment  by  defrolt. 

In  a  case  where  breachea  most  be  as- 
signed or  suggested  ander  stat  S  Sc9  W. 
8,  c.  11,  a.  8,  if  the  defendant  does  not  re- 
join, the  ordinary  course  is  for  the  plamtiff 
to  sign  judgment  for  want  of  a  plea,  strike 
out  all  the  pleadings  subsequent  to  the  de- 
claiation,  and  suggest  breaches,  if  the  de- 
claration itielf  does  not  state  them.  Bat 
this  is  only  a  rule  of  convenience ;  and,  if 
the  nature  of  the  case  reqaires  that  the 
pleadings,  down  to  the  default  should  con- 
tinue on  the  record,  they  ougnt  to  be  re- 
tained; 

Therefore,  where  to  debt  on  bond  con- 
ditioned to  perform  certain  dutiea  the  de- 
fendant pleaded,  generally,  performance  of 
the  condition,  plaintiff  replied,  alleging 
breaches,  by  not  performing  some  of  the 
duties,  defendant  suffered  judgement  by  de- 
fettlt,  and  plaintiff  sued  out  a  writ  of  inquiry, 
setting  forth  on  the  writ  all  the  pleading 
down  to  the  end  of  the  replication ; 

Held,  that  the  course  pursued  was  right, 
and  that  a  statement  of  breaches  appeared, 
of  which  the  court,  executing  the  inquiry, 
might  properly  take  notice. 

The  Lord  Chancellor,  under  stat  I  A2 
W.  4,  c  56,  made  an  order  that  each  official 
assignee  of  the  Court  of  Bankruptcy  should 
pay  into  the  Bank  of  England  **  all  such 
gums  of  money  as  should  come  to  his  handa, 
as  soon  as  they  should  amount  to  100^** 
and  should  state  in  writing,  among  other 
things,  **the  name  and  description  of  the 
bankrupt  or  bankrupts  to  whose  estate  the 
money  belonged." 

Held,  that  itwaawell  assigned,  as  a  breach 
of  this  order  by  an  asrignee,  that  be,  as 
muhf  reoeived  divers  sums  on  aeoount  of 
divers  estates  of  bankrupta,  amounting  in 
the  whole  to  a  sum  over  and  above  100/.,  to 
wit,  dec,  and  did  not  pay  them  in,  dbe. 
lovrt  T.  Shaw,  3S8. 
■I,  Official  aangnee's  surety  bond:  breach. 


non-payment  of  money  into   Bank  af 
England,  823.    Ante,  L 

BREACH. 
Assignment  and  suggestion,  83S.    Bon,  D.  I. 

BRIDGE. 

L  Liability  to  repair. 
Immemofial  public  bridge  enhiged  within 
time  of  memory,  187.    ETinurcx,  IX.  1. 
n.  Pleading  and  e^denoe. 

I.  What  description  of  bridge  not  a  v»- 
riance    from    allegation  of   immemorial 
bridge,  187.    Etibivgi,  IX.  1. 
8.  Declaration  of  paridi  officers  and  rate- 
able inhabitants,  187.    Etuihcx,  IX.  1. 

CANCELLATION. 

Of  surety  bond  on  render  of  principal,  398. 
Baxkbupt,  n. 

CAPU8. 

I.  By  judge's  order  under  stat  1  db  2  Yiet  c 

1 10,  s.  8.    551.  Arrxst,  L 
n.  Ad  satisfaciendum.    Ezxcirrioir,  LnT.Y. 

CAPTION. 
L  Of  order  of  sessions^  168.    CiRTioRAmx» 

vn.  L 

n.  Of  examinations,  916.    Poox,  XY. 

CARRIER.. 

I.  Acdon  on  settlement  of  aecounti  between 
joint  carriers,  128.    Paxtxxx,  IlL  1. 

IL  Liability  for  negligence. 
PrimA  fade  evidence  of  negligence  in  rail- 
way company,  747.    Railway,  L 

CASE. 

When  not  the  proper  remedy  for  malidona 
omission  to  discharge  a  prisoner,  881.  An- 
RXST,  IL  8. 

CENTRAL  CRIMINAL  COURT. 

Statement  of  venue,  37,  84.    IxnicTxxjrr. 
IL  4,  5. 

CERTIFICATE. 
For  speedy  execution,  fM)S.    Exxcimov,  L  1. 

CERTIORARL 
L  Generally. 

Who  is  prosecutor,  959.    Post,  DC 
IL  Affidavits  for. 
What  service  of  notice  they  moat  show, 
201,207.    Post,iy.2. 
m.  Removal  of  indictment  by. 

1.  What  venne  shows  jurisdiction  to  tij, 
37.    IxDiGTKxxT,  n.  4. 

2.  What  doea  not,  44.    IxBicmsirr,  IL  6. 
8.  What  oonditbna  shall  be  impoaed,  44. 

IimiCTKXxT,  n.  6. 
IV.  Removal  of  Ofders  of  jnstioea  by. 
1.  Notice,  on  whom  it  must  be  served. 
When  the  qoaiter  saaiMns  have  grantpd 


INDEX. 


1015 


•  case,  notice  of  the  motion  for  a  ceitioivi 
to  bring  up  the  orden  must,  (bj  stat  18  G. 
2y  c.  18,  ■.  5|)  be  aenred  on  two  or  more 
justices  who  were  actually  present  at  the 
aeasions. 

And,  if  the  certiorari  has  issued  on  an 
affidavit  showing  that  the  notice  was  served 
on  persons  described  in  the  affidavit  as  jus- 
ticee  of  the  county,  dcc^  for  which  the  ses- 
sions were  held,  but  not  stated  to  have  been 
at  the  sessions  when  the  order  was  made, 
the  writ  will  be  quashed. 

The  court  will  not  presume  that  every 
justice  qualified  to  attend  the  quarter  ses- 
■ons,  was  actually  present  there  when  any 
particular  order  was  made. 

On  motion  to  quash  the  certiorari  for  the 
reason  above  stated,  mere  lapse  of  time, 
however  long,  since  the  writ  issued,  is  no 
answer.     Regina  v.  Cartwortkf  201. 

2.  Notice,  on  whom  it  must  be  served. 

On  motion  to  quash  a  certiorari  removing 
an  order  of  the  Yorkshire  East  Riding 
Quarter  Sessions,  it  appeared  that  the  writ 
was  granted  on  affidavit  that  notice  had  been 
served  (under  stat.  13  O.  2,  c.  18,  s.  6)  on 
B.  and  F.,  who  were  stated  in  the  affidavits 
to  be  justices  of  the  Riding,  but  were  not 
sworn  to  have  been  present  when  the  oider 
was  made* 

Heldf  that  the  affidavits  did  not  warrant 
the  writ,  and  that  the  defect  was  not  cured 
by  affidavits  exhibited  on  showing  caase, 
more  than  six  calendar  months  after  the 
order  of  sessions,  that  B.  and  F.  were  jus- 
tices present  at  the  making  of  the  order. 

Writ  quashed.    JUginav.GOberdike,  207. 

3.  When  quashed  for  defect  in  affidavits, 
201,  207.    Antd,  I,  2. 

4.  Though  a  special   case    granted,  201. 
Ante,  1. 

V.  To  remove  proceedings    before    commis- 
sioners of  sewers,  357.    Sbwxbs,  L 
VL  To  remove  orders  of  town  council,  959. 

Post,  DC. 
VIL  Return. 

1.  Required  to  be  amended  by  sending  up 

recognisances. 

Parish  officers  applied  at  petty  sessions  for 
an  order  upon  H.  for  maintenance  of  a  bas- 
tard. H.  desired  a  hearing  at  quarter  ses- 
sions, and  gave  recognisances  to  appear,  dbc., 
and  pay  costs  if  adjudged  the  putative  fe- 
ther.  The  quarter  sessions  dismissed  the 
application,  and  ordered  the  parish  officers 
to  pay  costs  to  H.  The  order,  as  returned 
on  oertiormri,  contained  a  statement  of  the 
recognisances,  but  they  were  not  sent  up. 
This  court,  on  motion,  directed  the  return  to 
be  amended  by  the  recognisances  being  sent 
up. 

The  order  of  sessions,  as  signed  by  the 
clerk  of  the  peace,  and  served  on  the  parish 
officers,  app(»red  to  be  made  at  quarter 


aions  holden  by  adjournment,  but  did  not 
show  the  date  of  ^  original  quarter 


When,  however,  the  order  was  returned 
to  the  certiorari,  the  date  of  the  original 
holding  was  shown  by  the  caption.    This 
court  refused  to  order  the  return  to  be 
amended  by  making  it  correspond  in  the 
above  respect  with  the  order   as   served. 
Regina  v.  jSrdaUy^  163. 
2.  Refusal  of  amendment  by  making  order 
returned  correspond  with  order  served,  163. 
Ante,  1. 
8.  What  not  a  variance  in  description  of  do- 
cuments, 912.    Pooa,  XXI.  2. 
Vm.  Quashing,  201,  207.    Ante,  lY.  1,  2. 
IX.  Costs. 

Rule  for,  must  show  who  is  to  pay. 

When  an  order,  brought  up  by  certiorari, 
is  quashed  on  motion,  with  costs,  the  court 
should  decide  who  is  to  be  charged  with 
costs  as  prosecutor  of  the  order,  and  the 
party  should  be  named  in  the  rule. 

Therefore,  where  orden  for  payment  of 
money  out  of  borough  funds  were  so  brought 
up,  (under  stat  7  W.  4,  A;  1  Vict  c.  78,  s. 
44,)  and  quashed,  the  rule  not  stating  by 
whom  the  ooeta  were  to  be  paid,  and  no 
cause  having  been  shown,  the  court  refused 
to  grant  an  attachment  against  individuala, 
A.,  B.,  and  C,  for  non-payment,  though  the 
rule  for  an  attachment  was  drawn  op  on 
reading  affidavita  sworn  by  A.,  B.,  and  C, 
and  used  in  opposing  the  motion  for  a  cer- 
tiorari, and  showed,  as  the  parties  applying 
for  an  attachment  contended,  that  A.,  B.,  and 
C.  were  the  persons  who  prosecuted  the  or- 
den since  quashed,  by  supporting  them  in 
this  court    Begina  v.  Jhmn,  959. 

CHAPLAIN. 

Of  jail ;  right  to  appoint,  147.    Jail. 

CHAROEABIUTY. 
Of  poor.    PooB,  XIV. 

CHARTER-PARTY. 

L  Avoidanoe  by  delay. 

By  charter-party  between  plaintiflr,  ownsf 
of  a  ship,  and  defendants,  it  was  agreed  that 
the  ship  should  load  from  defendant's  agent 
at  Nantes  a  full  caigo,  and,  being  lodU, 
forthwith  proceed  to  London,  and  deliver 
the  cargo  on  being  paid  freight  upon  unload- 
ing and  delivery,  twenty-five  running  days 
being  allowed  for  loading  and  diKharging  at 
Nantes  and  London,  with  penalty  for  de- 
murrage beyond. 

A  declantion  in  assumpsit  set  out  the 
charter-party,  and  averred  that  the  vessel  aiw 
rived  at  Nantes,  whereof  defendants'  agent 
there  had  notice ;  that  the  ship  was  ready  to 
load  the  cargo,  and  defendants'  agent  was 
requested,  during  the  running  days,  to  load 
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it,  and  plaintiff  was  ready  to  detain  the  ifaip 
on  demurrer  over  thoee  days :  but  defend- 
ants refused  to  load. 

Plea  tbaty  after  the  making  the  charter- 
party,  and  before  proceeding  to  Nantes,  the 
vessel  proceeded  to  Newcastle,  contrary  to 
the  intent  of  the  charter-party,  and,  by  rea- 
son thereof,  arrived  at  Nantes  a  long  and 
onreaaonable  time  after  the  time  at  which 
she  would  have  arrived  at  Nantea,  had  she 
^lod  directly  according  to  the  intent  of  the 
^narler-party. 

Held  bad,  on  demurrer,  for  not  showing 
that  the  delay  frustrated  the  object  of  the  voy- 
age. Cl\p$luim  ▼.  Verluif  265. 
IT.  Pleading,  265.    Ant^,  L 


Basti 


CHILD. 
PiBivT  AHD  Child. 

CHURCH  RATE. 


L  Refusal  to  join  in  making. 

When  not  an  oflence  cognisable  by  Eccle- 

aiastical  Coart. 

A  citation,  elating  only,  as  the  matter  of 
charge,  that  the  party  dted,  being  a  pariMh' 
ioHtr  of  O.,  *«  wilfuU^  and  eontwmarumtlff  o6- 
iinuitd,  or  at  teatt  rtfiutd  lo  tnake  orjcin 
im  the  making  of  a  tnfident  rate  for  pnvid' 
ing  fundi  to  defray  the  expense  of  the  necee- 
9ary  repain  of  the  pariih  church"  doea  not 
show  an  oflenee  oognisahle  by  the  Ecde- 
■aslical  Court 

To  a  citation  filmed  aa  above,  the  parish- 
ioner appeared  under  protest  The  judge 
of  the  Eodesiaslical  Court  overruled  the 
protest,  and  ordered  the  party  to  appear  ab- 
solutely. He  thereupon  declared  in  prohi- 
bition, setting  forth  the  citation  and  the  other 
proceedings.  On  demurter  to  the  declara- 
tion. 

Held,  that  the  declaration  was  good,  the 
citation  being  insuflkieat  to  give  jurisdic- 
tion. 

And  that  the  suit  in  prohibition  was  nol 
premature.    Franrie  v.  Steward,  984. 
TL  Citation,  984.    Ante,  I. 
UL  Prohibition,  984.    Ant^  I. 

CHURCHWARDEN. 

EAct  of  his  being  also  ovwrsaei  of  tiie  poor, 
•40.    PooB,ZZiy.9L 

CITATION. 
Pigo  984.    Cnvmcn^RATiy  L 

CLAY. 
Praaeriplion  to  dig  in  alieno  solo^  415.    Pmx- 

•CBtffTIOS,  IH.  3. 

CLERK. 

L  Attocney'sb  447, 564.    Attobhbt,  L  1,  2. 
U.  Justice's,  402,  862.     arATirTi,  XLL  3, 6. 
m.  Pariah,  614.     Orvici,  VH. 


COAL  MINE. 

Ri^ts  claimable  by  preacriptxm  or 
701.    pRBSGBirnoir,  IH.  L 

COLLIER. 

Construction  of  agreement  of  hking  tnd  aer. 
vice.    Mastu  urn  SxmTAirr,  L  1. 

COMMISSIONERS. 

I.  Of  sewers,  857.    Siwbbs,  L 

n.  Poor  law  commissioners,  878.    Poom,IX.I. 

COMMITMENT. 

I.  Operating  as  a  conviction  is  subject  to  tlie 
same  rules  as  summary  convirtiona,  .933. 
CoirviCTioir,  I.  1. 

n.  Substitution  of  good  waziant,  926.     Ha- 

BKAS    COBFCS,  I. 

in.  Under  summaiy  proceedings  against  ser- 
vant for  neglect  of  woit,  926.  Habsab 
CoBpus,  L    933.  CoBTiCTiov,  L  I. 

COMMON. 

Indefinite  claim  unreasonable,  416.  Pbkscsii** 
Tioir,  IIL  3. 

COMPENSATION. 

For  loas  of  municipal  oHko,  402.  Statvtb» 
XLI.  3. 

COMPLAINT. 

Prelinunaiy  to  rerooral  of  pauper,  653.  Poob, 
XIL  2. 

COMPOSITION. 

Under  foreign  law,  efiect  o(  247.  Bii.ij^ILS. 
CONDITION. 

In  contract  for  uae  of  principle  of  patant 
invontaon,  333.    Patbbt,  L 

CONFIRBIATION. 
Without  jurisdiction,  1.    Poob,XX.VLI. 

CONSENT. 

L  By  mother  to  removal  of  child  within  ago 
of  nurture,  210.    Poob,  XVL  1. 

H.  To  oeparation  of  husband  and  wi6y  916 
PooB,Xy. 

CONSIBERATKm. 

L  Eiecuted.    On  &caof  pminiasmj  hoIb^  199 

BiLLa,  IV. 
TL  FaUnre  of,  283.    Patbbt,  L    432.    Av 

■V1TT,  n.  1. 

m.  Recovery  bode,  432.    Avbititt,  Q.  1. 
IV.  In  particular  caaea. 

1.  For  reoeipt  of  port  does^  773L    Bobt 
Ll. 

2.  Of  contract  for  uae  of  principle  of  patent 
invention,  233.    Patbbt,  L 

.v.  Pleading. 

Joint  consideration  for  aeveral 
I         292.    Biu8,y.  2. 
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CONSTRUCTION. 
1.  Roletof. 

1.  Reddendo  aingula  ■ingulii^  484.    Poox, 

xxn.  1. 

8.  With  reference  to  what  foUows,  484. 

PooB,  xxn.  1. 

IT.  Of  statutes. 

I.  Directory,  310.     Baitkxbs,  I. 

3.  Not  retrospective,  767.     Limitatiov, 

n. 

3.  Not  restricted,  863.    Statute,  XLI.  5. 
in.  Particular  words  and  phrases. 

l.M  Place  of  abode,"  896.  8TATVTa,XLI.  1. 

5.  « In  the  county  aforesaid,**  37.  Ixdict- 
MBKT,  II.  4. 

3.  **  Attorney  expressly  named  by  him  and 
acting  at  his  request,*'  185.  Warrant 
or  Attorhbt,  I. 

4. « Feeding  by  and  on  the  land,**  484. 
PooR,XXIL  I. 

6.  «  Chargeable,"  591.    Poor,  XL  1. 

tt.  <•  Covenant  Indenture,"  484.  Poor, 
XXILl. 

7.  «  Default,"  335.    Costs,  VIII. 

8.  **  Elpenses  necessarily  incurred,"  863. 
Statutb,  XLL  5. 

9.  ^  Hearing,"  342.    Poor,  XXVIII.  2. 

10.  « Intention"  in  sentence  of  Ecclesiastical 
Court     Evans  v.  Gtryn,  860,  n. 

I I.  <*  Issue  or  issues  tried,"  335.  Costs, 
VIII. 

13.  *«  Jurisdiction,"  16.    Ihdictxbiit,  IL  1. 
18.  « Legal  or  competent  authority  of  the 

like  nature,"  836.    Lixitatioh,  HI. 

14.  <«  Necessaries,"  606.    Iittattt,  II.  1. 
16.  **  Practising    attorney    in    England  or 

Wales,"  564.     Attorrxt,  L  3. 
16.  «  Shall  be,"  767.    Limitatior,  II. 
17.<«The  plaintiff  in  such  process,"  651. 

Arbbst,  I. 

18.  «  Unreasonable,"  366.  Chartjbr-par- 
TT,  I. 

19.  «  Want  of  a  proper  or  sufficient  venue," 
16,  37.    IwnicTKRiiTt  IL  1,  4. 

CONSUL. 

British,  abroad,  swearing  affidavits  before,  836. 
liixiTATioR,  m. 

CONSPIRACY. 
L  Plea  of. 

I.  As  a  ground  for  disnusring  articled  derk, 

447.    Attorrrt,  I.  1. 
S  Eflecl  of  proving  the  overt  acts  where 

there  is  failure  of  proof  of  the  conspiracy, 

447.    Attorh  RV,  I.  1. 
n.  Indictment 

1.  To  obtain  money  by  fidsa  pretenees: 

statement  of  means. 

An  indictment  charged  that  A.  and  B. 
oonspired,  by  &lse  pretences  and  subtle 
means  and  devices,  to  obtain  from  F.  divere 
iMge  sums  of  money,  of  the  moneys  of  F., 
and  to  cheat  and  defraud  him  thereoC    The 


means  of  the  alleged  conspiracy  were  not 
stated,  except  as  above. 

Held  sufficient,  and  that  the  indictment 
was  sustained  by  proof  that  A.  and  B.  con- 
spired to  make  a  representatioB,  knowing  H 
to  be  false,  that  horses  were  the  property  of 
a  private  person,  and  not  of  a  horse  dmler, 
thereby  inducing  F.  to  buy  them. 

A  false  pretence,  knowingly  made  to  ob* 
tain  money,  is  indictable,  though  the  money 
be  obtained  by  means  of  a  contract  whidk 
the  prosecutor  was  induced  by  the  fiUsehood 
to  make. 

A.  and  B.  having  pleaded  not  guilty  to  an 
indictment  for  conspiracy,  B.  died  between 
the  venire  and  distringas.  A.  was  tried  aloofly 
and  found  guilty.    Held  not  a  mistrial. 

Admitted,   that  an  indictment  for  £dse 
pretences  roust  state  whose  money,  ftc  it 
was  intended  to  obtain  by  the  pretence. 
Begina  v.  Kenrickf  49. 
3.  Statement  of  party  injured,  49.    Anld^ 

ILL 

III.  Evidence. 

What  false  representations  sufficient,  49« 
Ante,  n.  1. 

IV.  Trial 

AfVer  death  of  one  of  two  oo-defendant%  49 
Ant^ILL 

CONSTABLE, 

I.  Of  division:  appointment 

Under  stats.  3  &  3  Vict  c  93,  and  3  &4  Vict 
c.  88,  66.     Poor,  XXIX. 
IL  His  expenses  and  accounts. 

1.  Liability  of  parish  for  expenses  incun^ 
by  him  in  respect  of  vagrants,  66.    Poor, 
XXIX. 
3.    Extraordinaiy  expenses  to  which  the 

division  is  liable,  66.     Poor,  XXIX. 
3.  What  items  allowed,  66.    Poor,  XXDC. 
m.  Protection  of. 

Order  to   pay  costs  of  his  defence,  477 
Statute,  XLL  4. 

CONTEMPT. 
I.  Punishment  of. 

Necessity  of  summons,  614.    Oftiox,  YIL 
n.  Commitment  for. 
Must  show  adjudication,  and  bow  the  party 
may  clear  himself,  99.    Bahkrupt,  IX. 

CONTINGENT  REMAINDER. 
Page  333.    Dbtisi. 

CONTRACT, 

I.  Written  oontnct. 

Explanationby  custom  of  trade,  303.  Po«b, 
XX.  4. 

II.  Consideration. 

1.   Failure,  333.    Patrst,  L  483.    As* 

RVITT,  IL  1. 

3.  Partial  failure,  365.   Chartrb^pabtt,  L 

III.  Implied  term. 

1,  The  Court  will  not  imply  tanna  mncli 
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because  they  Mem  m  conyenient  addition 
to  the  expreai  tenns,  671,  685.    Maitbb 

AirO   BjBBYAlTTy  L  2,  3. 

2.  By  coBtom,  303.     Poox,  XX.  4. 
iV.  Avoidance. 

1.  By  rescinding ;  election  of  one  party,  233. 
Pateitt,  I. 

2.  By  delay,  265.     Chabtkb-party,  I. 

y.  Aa  a  medium  of  obtaining  money  by  false 
pretences,  49.     Coxspibact,  IL  1. 

CONTUMACE  CAPIENDO. 
Costs  of  setting  aside,  335.    Costs,  VTII. 

CONVEYANCE. 
By  wife  to  husband  invalid,  423.    Powxa,  11. 

CONVICTION. 

L  "What  it  must  show. 

Evidence  given  in  presence  of  defendant 

A  summary  conviction  is  bad  which  does 
not  show  that  the  evidence  was  given  in  the 
presence  of  the  party  charged. 

The  same  rule  applies  to  warrants  of  com- 
mitment which  operate  in  themselves  as  con- 
victions; as  a  committal,  under  the  Artificers* 
Act,  4  G.  4,  c.  34,  s.  3,  of  a  workman  ab- 
senting himself  from  his  service. 

A  committal  of  T.,  under  the  above  clause, 
sets  forth  that « information  and  complaint 
hath  been  made  before  me'*  (the  justice), 
«  by  F,"  "  upon  the  oath  of  F."  «  for  that," 
dec  (stating  the  charge) :  «and  whereas  the 
said  T.,  in  pursuance  of  my  warrant  for  that 
purpose,  hath  this  day  appeared  before  me 
to  answer  the  said  complaint,  hut  hath  not 
proved  that  he  i$  not  guilty  of  the  $aid  com' 
plaint  and  charge :  and  whereas,  in  pursu- 
ance  of  the  statute  in  that  case"  dec,  **  I 
have  duly  examined  the  proofs  and  allega- 
tions upon  oath  of  both  the  said  parties 
touching  the  matter  of  the  said  complaint ; 
and,  upon  due  consideration  had  thereof, 
have  adjudged  and  determined  the  said  com- 
plaint to  be  true,  and  that,*'  dec  (affirming 
the  charge) :  **  and  /  do  there/ore  convict  him, 
the  said  T.,  of  the  said  oflfence,  in  pursuance 
of  the  statutes  in  that  case,"  dbc:  « these 
are  therefore  to  command  you,"  (the  con- 
stable,) dtc 

The  above  warrant  being  alone  returned 
to  a  habeas  corpus  ad  subjiciendum.  Held, 

(1)  That  it  did  not  show  that  the  evidence 
was  given  in  the  presence  of  T. 

(2)  That  the  court  could  not  assume  that 
there  was  a  distinct  conviction,  free  fipom  the 
objection. 

Prisoner  discharged.  Ilegina  v.  Tordoft, 
933. 

2.  What  words  do  not  show  the  evidence 
to  have  been  taken  in  the  defendant's  pre- 
sence, 933.    Ante,  1. 

3.  Refusal  to  presume  valid  conviction 
distinct  from  commitment^  933.    Ante,  1. 


n.  Recital  ni,  in  warrant  of  oommitment,  926 

Habeas  Cobfus,  I. 
HI.    Remedy  by  habeas    oorpii%  926,  933. 

H ABBAS  COBPVS. 

COPARTNERSHIP. 
Baskbbs.    Pabtkbb. 

COPY. 
Of  depontions,  655.    Dbpositiobs. 

COPYHOLD. 

Prescriptions  and  customs  good  against  oopgr- 
holder,  701.    Pbsscbiptiok,  IIL  1. 

CORONER. 

Jurisdiction  as  to  place. 

Place  of  finding  and  of  view  in  difierent 
jurisdictions. 

If  a  person  is  found  drowned  in  a  livcr 
within  the  concurrent  jurisdiction  (exdnave 
of  all  others)  of  the  coroner  for  the  city,  and 
the  admiralty,  and  the  body  is  taken  to  a 
place  on  shore  beyond  the  city  limits,  the 
coroner  and  jury  of  the  dty  cannot  view  the 
body  at  such  place  for  the  purpose  of  an  fai- 
quest;  and  an  inquisition  taken  on  such 
view  will  be  quashed. 

So  held  on  an  inquisition  taken  after  slat. 
6dc7Victcl2.    Begina  y.  Hmde,  9U. 

CORPORATION. 
I.  Aggregate. 

Action  for  money  had  and  received  againsft, 
526.    Tolls,  L 
n.  Seal. 

When  bound  by  engfagements  not  under 
seal,  426.    Tolls,  I. 
in.  Municipal.    Mubicipal  Cobfobatiov. 

COSTS. 

I.  Restraining  statutes. 

When  not  applicable,  337.    Post,  H. 

IL  Ailer  judgment  on  demurrer. 
PIabitiff*s  costs  not  reduced  by  statute. 

Where  plaintiff  in  trespass  obtains  judg- 
ment on  demurrer,  and  a  writ  of  inqniiy  is 
executed,  he  is  entitled  to  costs  of  suit,  under 
Stat  3  dc  4  W.  4,  c  42,  s.  34,  though  the 
verdict  be  only  for  one  ferthing  damages,  and 
the  judge  do  not  certify ;  stat  3  dc  4  Viet 
c  24,  s.  2,  being  inapplicable  to  such  a  eaaeb 
Taylor  v.  Boif,  337. 

IIL  Of  particular  proceedings. 

1.  Mandamus^  1.     Poob,  XXVL  1,  865. 

MABDAMrS,  V.  3. 

2.  Of  application  in  bastardy,  71,  342  > 

PooB,  xxvni.  1,  2. 

3.  Of  defence  of  borough  omatahle,  477. 
Statutb,  XLI.  4. 

4.  Of  proceedings  before  borough  justices^ 
when  chargeaUe  on  borough  fund,  862. 
Statuts,  XLI.  5. 

5.  Of  prosecution  for  nonrepair  of  highway, 
887.    HioBWAT,  IV.  2. 
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6.  Of  CCTtiorari  to  remova  orier  of  town 
cooncil,  959.     CBBTiom4Ki,  DC 
IV.  D.Bcretion  u  to,  how  eiercuwd. 

1.  Where  the  error  hu  been  that  of  inferior 
court,  or  arinng  oat  of  an  ertaUiahod 
ptactice,  1.    Poob,  XXVL  1,  335.   Port, 

VIII. 
S.  Where  a  party  cornea  in  to  anpport  a 

judicial  decision  in  hia  fiivour,  365.  Mah- 

BAHva,  V.  3.  ,.       . 

8.   Where  the  erroneooa    prooeeding  has 

ariaen  out  of  the  mistake  of  a  public 

body,  477.    SrATUTa,  XLI.  4. 
4.  Ai  to  what  party  ia  to  be  charged  with 

them  as  proaecutor,  959.    CsaTioBABi, 

IX. 
V-  Order  for. 

Jurisdiction    how    shown,    71.        Poor, 

XXVIIL  1. 
tTL  How  enforced. 

1.  By  attachment  againrt  feme  ooreit,  335. 

Po8t,VIIL 
8.  Not  by  second  ca.  mu,  603.    Exxcu- 

Tioir,  I.  I. 
3.  Not  by  attachment  against  persons  not 
named  in  the  rule,  959.    Cbrtiobabi, 

IX. 

Vn.  Against  persons  not  the  ostensible  parties. 
Against  respondent  parish  procuring  jusUces 
to  make  return  to  a  mandamus,  1.    Poob, 
XXVI.  I. 

VnL  Against  feme  covert 

A  married  woman  prosecuted  another 
married  woman  in  the  Eoclesiasiical  Court: 
and  the  defendant  was  committed  under  a 
writ  de  contumaoe  capiendo  for  non-payment 
of  costs.  This  court,  on  a  defect  in  the 
writ,  set  it  aside,  and  ordered  the  prosecutor 
to  pay  the  costs,  the  defendant  and  her  hus- 
band undertaking  to  bring  no  action.  The 
eosU  having  been  taxed,  and  not  paid  by 
the  proeecutrix  on  demand,  this  court  granted 
an  attachment  againrt  the  prosecutrix,  abso- 
lute in  the  first  instance.  Migina  v.  John- 
soff,  335. 

IX.  Ascertainment  of. 
I.  Under  order  ofjudge  of  asBiie,  when,  887. 

HioawAT,  IV.  2. 
8.  Necessary  before  order  enforced,  887. 

Hl»HWAT,  IV.  8. 

X.  Taiation  on  reduced  aeale. 
Country  cause. 

The  scale  of  taxation  in  the  Diredioni  to 
taxing  qfian,  Hil.  Vac  4  W.  4,  for  causes 
where  {he  sum  recovered  does  not  exceed 
80/.,  applies,  with  respect  to  all  the  items 
Dot  expressly  distinguished,  to  country  causes 
as  well  aa  to  town  causes.  Gibbi  t.  Whai- 
Icy,  396. 

COUNSEL. 

Right  to  begin,  447.    Attobkbt,  L  1, 467  u. 
Rkplxviit,  II. 


COUNTY. 
I.  Statement  i^  in  indictment,  37,  44.    Is* 

DICTMXITT,  IL  4,  6. 

IL  Coroner. 

Jurisdiction,  944.    Cobovbb. 


YOU  Y. 


75 


COUNTRY  CAUSE. 
Scale  of  taxation,  396.    CoaTS,  X. 

COURT. 

I.  Central  Criminal,  37.    Ibdictkbht,  II.  4. 

II.  Of  great  aessions,  564.    Attobbbt,  L  8. 

III.  EodesiarticaL    BrcLxaiASTicAL  Cocbt. 

IV.  Of  review,  99.    Babbbuft,  IX. 

V.  Of  sewers,  357.    Sbwbbs,  L 

COVENANT. 

L  Impfied. 

The  court  will  not  imply  a  covenant  which 

woukl  merely  be  a  convenient  addition  ta 

express  covenanto,  671, 685.    Mastxb  abb 

Skbtabt,  L 
II.  Debt  upon. 

Amount  claimed;  renutUtur,  170.     Pa»- 

TICVLABS. 

m.  Pleading.  _ 

Implied  covenant,  685.    Mastxb  ash  Sbb- 

TAST,  L  3. 

IV.  Right  to  begin,  447.    Attobbxt,  L  !• 

CREDIT. 
Gaming  on,  693.    Oaxibo,  I. 

CREDITOR. 

Execution  creditor. 

Of  one  of  several  partners,  his  ngnte 
under  execution  levied  on  the  partnenlup 
eflects,  408.    Pabtbxb,  IV.  1. 

CRIMINAL  INFORMATION. 
For  words  imputing  malversation  in  office 
when  refused. 

The  cooit  will  not  grent  a  cnminal  in- 
formation for  unwritten  words  imputing  to  a 
justice  malversation  in  his  office,  if  the 
woids  neither  were  spoken  at  the  time  when 
the  jurtice  was  acting,  nor  tended  to  a  breacli 
of  the  peace.  Marlborough^  Dukt  of,  Et 
partif  955. 

CRIMINAL  LAW. 
Ibdictxxbt.    Cbimikal  Ibfobxatio*. 

CROWN. 

L  Powere  as  to  ports.  .^    „        •  • 

1.  To  create  in  alieno  solo,  773.    ro«T,l.i 

8.  To  grant  duea,  773.    Pobt,  L  1-. 
n.  Crown  taw*     Cbbtiobabi.     Coao»B». 

IlcniCTMBBT.       C^miHAL     l!IFOm«ATlO». 

Mabsaxvs.    Quo  Wabbabto 

CUSTOM. 

f.  Of  tiad^,  303.    Poob,  XX.  4l 
IL  Unreasonable. 

3d2 


lOfQ 


IKlUEX. 


1.  Ai  tetnietiTe  of  irijeet  nailer,  701. 

Priscbjftioii,  m.  K 
8.  A«  produciog  a  common  nuiaaiioe,  701. 

PaascBimox,  fll.  1. 
8.  As  being  indefioite,  416.     PmxacBir- 

Tf  OH,  IIL  3. 
in.  What  may  be  claimed  aa  a  cuatom. 
Right  to  Qndennine  houiea  in  working  coal- 

nunea,  701.    Pbsscbiftioh,  m.  1. 
IV.  Against  whom. 
Against  oopyholdera,  701.    Pmaacmimoir, 

nLi. 

CUSTOM& 

I.  Power  of  crown  to  grant  petty  custom  daea, 
778.    PoHT,  I.  1. 

n.  Proaecution  of  oflencea  Teapecting. 

1.  Attomey-general*8  aathority  to  proaecnte 
when  necessaxy. 

Stat  3  4b  4  W.  4,  e.  63,  a.  113,  enacts, 
that  no  indictment  shall  be  prpferred  or  suit 
commenced  for  the  recovery  of  any  penalty 
or  forfeiture  under  that  or  any  other  act  re- 
lating to  the  customs,  unless  the  suit  be  com- 
menced in  the  name  of  the  Attorney-General, 
or  the  Lord  Advocate,  or  the  indictment  be 
Referred  under  the  direction  of  the  Com- 
mifffloners  of  Customs,  or  the  suit  be  com- 
menced in  the  name  of  some  ofiicer  of  cus- 
toms, under  the  direction  of  the  Commi»> 
aionenu  Sect.  1 13  enacts  that,  if  any  proae- 
cution be  commenced  for  the  recovery  of  any 
fine,  penalty,  or  forfeiture  incurred  under 
any  act  relating  to  the  customs,  the  Attomey- 
Creneral  or  Lord  Advocate  may  stop  the 
proceedings  by  entering  a  nolle  prosequi  or 
otherwise,  on  such  information.  Stat  3  A 
i  W.  4,  c  51.  s.  29  enacts  that,  on  inquiiy 
as  to  fiicts  relative  to  the  customs,  dice.,  be- 
fore a  Surveyor-General,  evidence  shall,  be 
given  on  oath,  and,  if  folse,  shall  be  an  act 
of  perjury. 

On  indictment  for  perjury  so  committed, 

1.  QiMere,  whether  the  indictment  need  be 
authorized,  as  directed  by  stat  3  dc  4  W. 
4,c  53,s.  112. 

8.  If  it  need,  ytuerf,  whether  the  indictment 

ought,  on  the  lace  of  it,  to  ahow  the  fact 

of  the  authority. 

But  at  any  rate  this  court  will  not  quaah 
an  indictment  not  showing  the  authority, 
though  the  want  of  it  appear  by  affidavit; 
but  will  leave  the  defendant  to  his  demurrer, 
or  motion  in  arrest  of  judgment,  or  applica- 
tion to  the  attorney-general. 

Per  Lord  Denman,  C.  J.,  aect  1 13,  of 
stat  3  dc  4  W.  4,  c  53,  doea  not  apply  to 
•uch  indictments ;  but,  with  respect  to  them, 
the  attorney-general  ia  left  to  his  common 
law  power.     Regina  v.  ^iim6y,  348. 

2.  Whether  it  must  he  shown  on  face  of  in- 
dictment, 848.    Ante,  1. 

3.  Indictment  not  quaAed  for  omitting  to 
^  ahow,  348.    Ante»  1. 


in.  Perjmy  on  inquiry  relatiDg  10^848.  AaA^ 

n.  1. 

CU8TOMART  FREEH(H.D. 

PreacnpCiMis  and  customs  good  against  nn^ 
holder,  701.    FtLMacttimom,  UL  U 

DAMAGE. 

Special. 

Whea  easential  to  caoaa  of  wddaOf  8SC 

LlBSL,  1. 1. 

DAMAGE& 
I.  Claim  a£ 

££fect  on  right  to  begin,  447.    Amwamtt 
LI. 
n.  Substantial  or  nominal. 

Where   plaintiff  aues  for  a  loaa   agaimi 
which  he  is  indsmnified  by  hia  officer, 

804.      MlSRSPKKSKlfTATlOX,  1. 

m.  Farthing  damagea  in  treqiaaa:  coali^  33QL 

Coars,  ym. 

DATE. 
Oral  evidence  of^  674.    Bivkeott,  X.  L 

DEATH. 

Of  one  of  two  conspirators  befbre  tria^  49 
CoirapiBACT,  XL  1. 

DEBT. 
I.  Declaration. 

On  foreign  judgment,  941.    JvnowBirT^  ▼ 
n.  Assignment  or  suggestion  of  breachea. 
That  official  assignee  has  noi  paid  moaeya 
into  Bank  of  EngUnd,  322.    Boitd,  IL  1. 
in.  Practice  on  judgment  by  default,  382. 
BoxD,n.  1. 

DECEIT. 
Fraudulent  misrepresentation,  804*    Hxsbb- 

PBXSaXTATIOH,  L 

DECLARATION. 
I.  Amount  claimed. 

1.  Repugnancy  in  ntgeci  o(  170.    Pabti- 

CULARS. 

2.  Remittitur  of  exoess,  170.     Pabtico- 

LARS. 

n.  Divisible. 

With  reference  to  new  aangnmen^  758. 
ExacuTioR,  m.  2. 
m.  Discharge  from  anest  for  want  oi^  861. 

Arrist,  L 
lY.  In  evidence.    Etibbbcr,  IX. 

DEFAMATION. 

L  Prolubition  to   Ecclesiastical  Cooit,  tM4. 

Prohibitioh,  I.  1. 
n.  Of  spiritual  person,  844.    PRonBmoiir, 

LI. 
m.  Worda  partly  actionable  at  tftmmim  bw, 

844.    Proribitior,  I.  I. 
IV.  Sea  alao  Libb&.    Si^jtb] 


INBEX. 


mi 


DEFAULT. 

JttdgiMiil  hfs  wQggdHdaa  of  InmdMi^ 
BoHD,  TL  1. 

DEFECT. 

Ai^r  by  itatiito. 

In  crimiiial  cases:  venae,  16,  87,  41.    Iv- 

BICTMSVT,  IL 

DEFENCE. 

FttnisfaBaent    without    oppottonitj   o(   614. 
Orrici,  VIL 

DE  INJURIA. 

Pa«e8  347.    Bills,  IL  3.   965.    Baitkkupt, 
DC.  1. 

DELAY. 

L  In  impeaching  proceedings  of  inferior  courts, 

857.    Sbwbbs,  I. 
B.  Avoidance  of  contract  by,  S6ft.    Cbaktss^ 

YABTT, L 

DEMURRAGE. 
Page  365.    Chabtib-fabtt,  I. 

DEMURRER. 

L  Right  to  begin. 

On  cross  demurrers  the  party  first  demurring 
begins.    Hilton  ▼.  Earl  Granodie^  710. 
n.  Judgment  for  plaintifil 

Costs,  336.    Costs,  VIIL 
m.  Error. 

Not  to  be  brought  until  issues  in  &et  have 
been  disposed  o£   frer6erl  v.  Sayer,  983,  n. 
IV.  In  court  of  sewers,  357.    Sbwbbs,  L 

DENOMINATION. 
Of  stamp,  949.    Stamp,  L 

DEPOSIT. 

Of  bin  as  conateral   security,  965.    Bavk- 
mvPT,  XI.  1. 

DEPOSITIONS. 


toeopies:  signature. 

A  par^  charged  before  a  magistiBta  with 
an  olfenoe,  is  entitled  to  copies  of  the  depo- 
sitions under  stat  6  &  7  W.  4,  c.  114,  s.  3, 
when  be  is  finally  committed  or  held  to  bail 
for  the  purpose  of  trial ;  but  not  on  his  be- 
ing remanded  for  further  examination. 

A  magistiBte  committing  for  re-examina- 
tion, ought  at  each  examination  to  subscribe 
the  depositbns  then  taken,  (the  witnesses 
having  first  signed,)  and  not  to  defer  the 
•ubscrtption  by  himself  and  the  vrilnesses 
till  he  determines  upon  committing.  Begina 
T.  XoMfMi,  Lord  MayoFf  555. 

DESCRIPTION. 
Of  document  appealed  against,  300.    Poob, 
ZXIV.  1. 

DETAINER. 
rwip—>  when  the  prapw  nrntdj^  88U    Ab^ 


DEVISE. 

RemaindeT:  contingent  or  vested.    . 
Vested  remainder  liable  to  open  and  let  in 

other  interests. 

S.,  being  seiied  in  foe  of  lands,  devised 
them  to  her  two  grandsons  T.  and  W.,  dmw 
ing  their  natural  lives,  in  equal  moieties,  and, 
after  their  decease,  the  moiety  of  T.  "to 
such  children  as  he  shall  happen  to  leave, 
lawful  issue,  at  the  time  of  hit  decease,  and 
to  their,  her,  or  his  heirs  and  assigns  for 
ever,  to  take  in  equal  shares,  if  more  tiuui 
one  j^  with  a  rimilar  limitation  as  to  W.*s 
moiety.  In  cl  «  either  T.  or  W.  should 
•*  happen  to  depart  this  life  without  lawful 
issue,'*  S.  gave  the  moiety  of  the  grandson 
so  departing  to  tiie  survivor,  and  to  her  other 
grandson  J.,  during  their  lives,  **  and,  after 
their  decease,  the  same  to  go  to  their  lawfiil 
issue  in  equal  moieties  and  shares,  and  to 
their,  such  lawful  issue's  heirs  and  assigne 
for  ever:"  and,  in  case  it  should  happen 
that  both  T.  and  W.  should  depart  this  life, 
and  neitlier  of  them  should  have  any  lawful 
issue,  S.  gave  the  whole  to  J.  for  lifo,  and, 
after  bis  decease,  to  such  child  or  children  at 
he  shall  leave,  lawful  issue,  at  the  time  of 
his  decease,  and  to  their,his,  or  her  heirs  and 
assigns  for  ever,  to  take  in  equal  shares,  if 
more  than  one."  In  case  it  should  happen 
that  all  three,  T.,  W.,  and  J., «« shall  depart 
this  life  without  lawful  issue,  or  if  they 
or  any  of  them  shall  leave  kwfi  I  issue,  and 
such  issue  shall  depart  this  life  under  the 
age  of  twenty-one  years  and  without  lawful 
isBue,^  then  8.  gave  the  whole  to  her  sislen 
£.  and  A.,  and  their  hein  and  aangns  for 
ever,  as  tenants  in  common. 

T.  and  W.,  the  grandsons,  both  survived 
S.  After  8.'s  death,  and  before  the  death 
of  T.  or  W.,  a  daughter  of  T.  was  bom, 
who  survived  him.  Afker  her  birth  T.  and 
W.  sufiered  a  recovery. 

Beldf  that  the  daughter,  on  her  birth,  took 
a  vested  remainder,  liable  only  to  open  and 
let  in  the  interests  of  afier-bom  chtldreDf 
which  remainder  was  not  therefore  barred 
by  the  recovery.  Doe  dan,  JUIU  v.  Hopkm^ 
son,  328. 

DIRECTION. 
Of  writ  of  summons,  371.    PnocBSi. 

DISCHARGE. 

I.  From  arrest,  381,  551.    An«aa«,  L  IL  I 
IL  SUrap  on,  949.    St  amy,  L 
nL  Plea  in,  247.    Bills,  II.  3. 

DISMISSAL. 
Without  hearing,  614.    Omc%  VH 

DIVISION. 
C€BstaUe^66.    Fom,ZZ]X. 
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INDEX. 


DRAWER  AND  DRAWEE. 
Bnu    or    ExciAvei    avb    Pbomiimbt 

NoTXt. 

DRUNKENNESS. 

Oootempt  of  coait  b^. 

Wbether  fmoi^ble  wichoot  edling  on 
IheiMrtjrfiirhMdeiBiiee;  bkRegima^.  Smith, 
621. 

DUES. 

PfC^  cofltom  and  port  duei,  T78.    Post,  1. 1. 

DUPLICITY. 
MviTxrAKiovisrut. 

EASEMENT. 

Twenty  yean*  enjoyment,  684.     Pazieair- 
TIOK,  V. 

ECCLESIASTICAL  COURT. 

L  Oflencet  cogninble  by. 

1.  RefunI  of  church  rate,  when  not,  984. 

CnVBCH    BATB,  L 

S.  Defainatian  of  ipiritoe]  penon,  when  not, 
844.    Pbohibitioit,  L  1. 
IL  Proceedings  in:  citation,  884.     Ciukch 

BATE,  I. 

m.  Piobiliition  to^  844^    Pbobibitiov,  L  I. 
984.    Cbubch  batb,  L 

ECCLESIASTICAL  LAW. 
Church  ratea,  984.    Cbubch  batx,  L 

ELECTION. 
Notice  of,  94.    Quo  Wabbabto,  V. 

ENDORSEMENT. 
Pftfe  81.    Bills,  X.  6. 

ENJOYMENT. 
ia  of  right,  pleading,  684.    Pbkscb  irrioir,  Y . 

ENTRY. 
L  Of  appeal,  1.    Poob,  XXYL  1. 

O.  Of  aeasions;  how  erased,  1.  Poob,XXYL  !• 

ERASURE. 
Of  entiy  by  aearioni,  1.    Poob,  XXYL  1. 

ERROR. 

Time  of  bringing  writ 

On  judgment  on  demurrar,  not  to  be 
brought  whilst  issues  in  iact  an  undisposed 
.oC    Hirbvt  w.Sa^,  988. 

EYIDENCE. 

L  Wheie  and  how  giten. 
In  preesnce  of  portis%  933.    CovricTtoir, 
LL 
IL  Burilen  of  prooC 

1.  Disproof  of  negligencebl84i  Ibbkbbpxb. 
••  That  artidea  supplied  to  infant  were  ne- 
90$.    LrtAjrcT. 


UL  Documentary:  notice  to  produce. 

Inference  of  &ct  firom  non-productioii»  5T4. 
Bavkbupt,  X.  1. 
lY.  Documentary :  thirty  yeers  old. 

Old  accounts,  778.    Poet,  L  1. 
Y.  Documentary :  ancient  writinga. 

1.  Unsigned  accounts,  773.    Pobt,  L  1. 

2.  Writing  found  with  old  aooount%  773 
Pobt,  L  1. 

YL  Docooientafy :  statutory  certificates. 
Certified  copy  of  stamp  oflice  return :  junC: 
time,  310.    Bankbbb,  L 
YIT.  Docunientary :  orden  of  justices. 

Eflect  as  to  fikcts  essential  to  gi^e  juriadi^ 
tion,  469.    Obdib,  Y. 
Yin.  Oral :  in  eiplauation  of  written  instru- 
ments. 
1.  Custom  of  trade,  on  contract  of  hiring 

and  fervioe,  303.     Poob,  XX.  4. 
S.  Of  time  at  which  a  promise  to  pay  a  debt. 
was  written,  574.    Bahkbuft,  X.  1. 

3.  To  show  thst  written  complaint  by  one 
oversper,  purporting  to  be  his  complaint, 
was  by  authority  of  all,  663.  Poob, 
XIL  2. 

IX.  Declarations. 

1.  Of  rateable  inhabitants. 

On  indictment  sgainst  a  township  lor  non- 
repair of  a  bridge,  declarations  dt  rsteabltt 
inhabitants,  whether  sctoally  rated  or  not, 
may  be  given  in  evidence  for  the  crown,  sudv 
inhabitants  being  defendants  on  the  record. 
The  admissibility  of  such  evidence  is  nol 
aflected  by  stot  8  db  4  Yict  c  26. 

Per  Lord  Denman,  C.  J.  If  such  inlui- 
bitants  are  snrveyors  of  highwsys,  snd,  on 
inquiry  by  the  attorney  for  the  prosecution, 
have  given  details  as  to  the  lisbiiity  and 
practice  of  the  township  in  respect  of  re- 
pairs, their  statements  are  admissible  o  the 
communications  of  authorized  offirial  agents. 

An  indictment  charged  that  there  was  in 
township  A.,  sn  immemorial  public  bridge, 
and  that  the  inhabitants  of  A.  had  been  used, 
Ac,  from  time  whereof,  diccn  to  repair  the 
said  bridge.  Plea  Not  guilty.  On  the  trial 
it  appeared  that  the  inhabitants  had  repaired 
«an  immemorial  public  bridge;  but  that,  in 
one  year,  within  memory,  they  had  widened 
the  roadway  of  the  bridge  from  nine  to  stz- 
teen  feet.  IfeMthat,  whether  the  added  put 
wero  repairable  by  the  township  or  not,  there 
was  no  variance  between  the  indictment  and 
the  evidence. 

SembU,  per  Lord  Denman,  C  J.,  and 
Patteson,  J.,  that  the  township  was  liable  la 
repair  the  added  part.  lUgma  r.  Adtkrbm^ 
£a9t,  187. 

3.  Of  authorized  official  agents,  187.  Anl^l. 
8.  Aooounta  of  deceaaed  officers^  778.  Post  • 

LL 

X.  Previous  acta. 

Evidence  of  master's  jurisdictioii  to 
fiaH^  1 16.    Bab  knurr,  Ilf. 


INDEX. 


loss 


XI.  Sobieqiient  acts. 

At  eridenoe  of  motite,  99.    Baitxkitpt,  DC. 
^SJL  Acts  of  other  penona. 

Of  attorney*!  clerk,  when  endence  againat 

hia  maater,  804.  MisRBFRBSKirrATios,  I. 
^CIQ.  With  reference  to  the  pleadinga. 

1.   Under    traverae    of    endonement,    81. 

BrLLa,X.  6. 
8.  Poaaeaaion  by  plaintilC  ander  plea  deny- 
ing hia  property,  139.    TaxspAaa,  II. 
8.  Disproof  <k  negligence,  under  plea  of  Not 

guilty,  164.     IirirKXBPKR,  I. 
4.  Circumatanoea  of  endoraement  to  plain- 

tiiil  under  plea  of  non  aooepit,  1 8.5.  B ilu, 

X.4. 
6.  Miadeacription  of  note  accepted  in  satia- 

facticm,  440.    Bills,  X.  8. 

6.  Juatification  for  diamiaaing  clerk:  maa- 
ter'a  knowledge  of  the  miaconduct  alleged 
but  not  proved,  447.    Attornbt,  L  1. 

7.  Juatification  proved  only  in  part,  447. 
ATroftxKT,  L  1. 

XrV.  In  particular  caaea. 

1.  Primft  fiicie  evidence  of  negligenoe  by 
railway  company,  747.     Railwat,  L 

8.  On  receipt  of  port  does,  773.    Pobt,  L  1. 
3.  Of  bouidariea  of  port,  773.    Post,  L  1. 

ESTATE. 
I  Tail 

What  dmae  does  not  create,  223.    Dbtisb. 
n.  In  remainder. 

Contingent  or  vested  liable  to  open,  223. 

DSTISB. 

ESTOPPEL. 
L  Mutuality. 

Right  of  pariah  ofiicera  de  facto  to  appeal 

againat    order    directed    to    them,  640. 

PooB,  XXIV.  2. 

IL  Party  applying  under  a  atatute  without 

authority  cannot  allege  that  aa  a  reaaon  for 

not  paying  the  eoata,  342.   Pooa,XXVIII.2. 

UL  By  juatioe'a  order,  469.     Obdsb,  V. 

EXAMINATION. 
L  Of  witnesses  on  criminal  charge,  655.    Db- 

rOSITIOMS. 

IL  Under  poor  lawa.    Poor. 

EXCEPTION. 
From    written    contract,    how    proved,  303. 
PooK,  XX.  4. 

EXCUSE. 
Plea  in,  247.     Billb,  U.  3,  965.     Bahk- 
murr,  XL  1* 

EXECUTION. 

L  Under  certificate  for  apeedy  execution. 

I.  Where  a  judge  at  Niai  Priua,  under 
•tat  1  W.  4,  c  7,  a.  2,  certifies  for  speedy 
execution  «for  the  sum  found  by  tiie  ver- 
dict,** tile  plaintiff  cannot  have  a  ca.  sa.  for 
such  sum,  and,  after  execution  thereof  an- 

. .    other  ca.  M.  for  the  taxed  cotti. 


So  held  where  the  certificate  was  given. 
Match  13th,  and  the  Maater  had  declined  to 
endorae  his  allocatur  for  costs ;  and  delivend 
it  so  endorsed,  before  the  fifth  day  of  Easter 
term.    Smith  v.  Dkktnaoit,  602. 

2.  What  .  form  includes  oosta^  602. 
Antd,  1. 

n.  Fi.  fiu 

1.  bauing  fi.  fiu  within  the  year  ia  no 
anawer  to  aci.  fo.  after  ita  expiration,  634. 
SciRB  FAciAa,  L  2. 

'  2.  Levy  under,  is  pro  tanto  an  answer  li» 
sci.  fiu,  634.    SciBx  Facias,  I,  2. 

3.  Withdrawal  by  dirsctiou  of  plainliiC 
758.     Post,  IIL  2. 

4.  Against  one  of  aeveral  partnera,  406. 
Partnbb,  IV.  1. 

5.  Aliaa  fi.  fo.  ScL  fa.  before  return  at, 
634.     Sci&B  Facias,  I.  2. 

IIL  Fi.  fii.:  omiaaion  to  levy :  pleading. 

1.  Multifiuiousoeaa  of  declaration,  768. 
Poar,  2. 

2.  Plea,  withdrawal  from  part  liy  plain- 
tifTa  direction,  and  want  of  buyera  as  to 
residue ;  what  it  must  allege. 

Declaration,  in  case,  againat  aherif!)  re- 
cited a  judgment  n^oovered  by  plaintifi' 
againat  B.,  and  a  fi.  fa.  thereon,  delivered  to 
defendant;  and  that  gooda  of  B.  were  within 
defendant*a  bailiwick,  whereof  defendant 
could  have  levied,  of  which  he  had  notice : 
breach,  that  defendant  had  not  the  moneys 
before,  dec,  according  to  the  exigency  of  the 
writ,  nor  paid  them  to  plaintifZi  nor  levied 
the  moneya,  and  falaely  returned  that  he  had 
aeized  gooda  of  B.,  the  value  whereof  was 
unknown  to  him,  and  which  remained  un* 
aold  for  want  of  buyera. 

Plea:  that  defendant  eeixed  a  bed,  dec, 
and  divera  other  goods  of  B. ;  that  plaintiff 
directed  defendant  to  withdraw  from  the 
possession  of  all  the  goods  except  the  bed, 
dec;  whereupon  defendant  did  withdraw 
from  poaaeaaion  of  all  the  gooda,  except  the 
bed,  dice;  that  he  waa  unable  to  find  buyers 
for  the  bed,  dec;  and  that  the  value  of  the 
bed,  Ac  was  unknown  to  him ;  and  the  plea 
justified  the  breaches  accordingly. 

Replication,  traversing  the  inability  to  find 
buyers,  and  new  assigning  that  the  action 
waa  brought,  not  for  not  levyinfr  of  the  goods 
from  posaeanon  of  which  defendant  witl^ 
drew,  but,  as  well  for  not  levying  of  the  bed, 
dice,  as  also  because,  although  there  were 
gooda  of  B.,  being  part  of  those  mentioned 
in  the  declaration  and  other  than  those 
alleged  in  the  plea  to  have  been  seised,  of 
which  defendant  could  have  levied,  whereof 
defendant  had  notice,  yet  defendant  did  not 
levy  of  the  goods  newly  assigned,  and  fidsely 
returned  as  in  the  declarai^  mentioned. 

Plaintiff  joined  issue  on  the  traverse,  and 
demurred  to  the  new  ass^pment.  On  argQi 
ment  of  the  demurftr, 
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Jndgnieiit  fiir  pbintifi^  hr  Ike  Im^imm  of 
die  plea,  m  it  did  doI  allege  that  the  goods 
niied  were  sufficient  to  satisfy  the  writ,  or 
that  there  were  no  other  goods  which  could 
be  seized.    Pilrher  v.  King,  768. 

S.  New  assignmepty  706.    Ant^,  3. 
IV.  Ca.  8a. 
'lliere  cannot  he  one  for  costs  after  ca.  aa. 

for  sum  recovered,  603.    Ante,  L  1. 
T   Detainer 

Liability  of  attorney  to  dieriff  for  nusrepro- 
■enting  identity,  804.    MisBaHasarfTA- 

TIOH,  L 

TL  Creditor,  408.    Paititsb,  IY.  1. 

SXECUTOR»  AND  ADMINISTRATORS. 
Signature  of  satisfaction  piece,  832.   Rae.  Gas. 

FALSEHOOD. 
Without  fraud,  804.    MisaspnuavTATtov,  I. 

FALSE  IMPRISONMENT. 

L  By  anest  uf  privileged  person,  381.    An- 

nasT,  IL 
IL  Action  for. 

1.  Against  attorney  directing  execution  of 
void  warrant,  90.    BAVKBvrr,  IX. 

S.  Form :  trespass  or  case,  38 1.   ABaasT,  11. 

FALSE  PRETENCES. 

L  Obtaining  money  or  valuable  security  by. 
By   means    of  a  contract,  49.      Con- 
art  bact,  II.  1. 
U.  Indictment,  49.    Cohspibact,  II.  1. 
IIL  Conspiracy,  40.    Covspibact,  IL  L 

FATHER. 
Pabivt  avu  Child.    Bastabp. 

FEES. 

t  What  are  payable  out  of  borough  fund,  862. 

Statutb,  XLL  5. 
IL  Of  justice's  clerk;  authority  to  pay,  66. 
PooB,  XXIX. 

FEIGNED  ISSUE. 
Objection  shut  out,  310.    Bavmbs,  L 

FIAT. 

L  On  aatiifaction  of  judgment,  832.    Rae. 

Gair. 
IL  In  bankruptcy,  116.    Baxkbupt,  UL 

FIERI  FACIAS. 

BZKCUTIOV,  IL 

FOREIGN  JUDGMENT. 
Pleading,  941.    Jusombbt,  V. 

FOREIGN  LAW. 
by  composition  in  the  Brazils,  247. 


Bills,  U.  3. 


Port     POBT. 


(OANCHISE. 


FRAUD. 

I.  Of  prior  endorser,  81.    Btiu,  X.  8. 
IL  Of  one  partner  in  aocepcing  bill  in 

of  firm,  186.    Bills,  X.  4. 
in.  When  essential  to  right  of  action. 
For    misrepresentation,  804.      Mian 

SBVTATIOV,  L 

FRAUDULENT  PREFERENCE. 
Page  116.    Bahkbupt,  IIL 

GAME. 

L  Form  of  information. 

Must  show  deposition  on  oath. 

Under  sUt  6  dc  7  W.  4,  c.  66,  s.  9,  an  in- 
formation under  the  Game  Act,  1  dt  S  W.49 
c  32,  if  laid  by  a  person  not  dqiosing  oq 
oath  to  the  matter  of  charge,  must  distinctly 
show  that  the  charge  was  deposed  to  fay 
some  other  credible  witness  on  oath.  If  tha 
information  leave*  this  doubtful,  all  further 
proceedings  upon  it  are  without  jurisdiction; 
and,  if  the  defenoant  is  summoned  and  a|v 
pears  to  answer  the  charge,  a  witnesa  giving 
folse  evidence  on  the  hearing  cannot  be  con- 
victed of  peijury. 

Qiutre,  whether,  under  stat  0  6. 4,  o.  69, 
s.  9,  or  1  die  2  W.  4,  c  32,  s.  30,  a  party  can 
be  convicted  of  entering  or  being  upon  land 
for  the  purpose  of  poaching.  If  he  does  not 
himself  go  upon  the  land,  but  is  on  an  adt 
jacent  close,  employing,  assisting,  and  ia 
company  with,  those  who  actually  enter* 
Jiegina  V.  Srotton,  493. 

II.  Entering  upon  land  for  the  purpoae  of 
poaching. 

AcoesMfies  and  principals  in  the  aacond 
degree,  493.    Ante,  L 

III.  Peijury  on  hearing. 

On  an  invalid  information,  493.    Antd,  L 

GAMING. 

I.  On  crediu 

In  all  cases  of  games  within  stat.  16  C.  2, 
c  7,  s.  2.  where  the  stake  eioeeded  100/.  and 
was  not  paid  down  immediately,  any  contract 
for  the  payment  was  void  by  sect.  3. 

Therefore  where  a  declaration  in  assump- 
sit stated  that  a  race  called  the  Grand  Duke 
Micba«*I  Stakes  was  annually  run  at  the  firat 
October  meeting  at  Newmarket,  between 
horses  named  by  persons  subscribing  to  the 
stakes  on  certain  terms;  that  terma  were 
declared  for  a  race  to  be  ao  run  in  1842,  for 
stakes  of  60/.  for  each  horse  named,  to  be 
subscribed  to  the  said  stakes  by  the  namera 
of  such  horses  respectively;  that  plaintiC 
defondant,  and  olbera  subscribed,  and  r^ 
spectively  named  horses,  defendant  naming 
thfee;  that  the  several  parties  mutually  pnn 
mised  to  observe  the  terms;  that  a  harm 
named  by  plaintiif  won  the  laoe;  and  that 
defendant  thereby  becanse  liable  to  pny  three 
sufflB  of  60/.  as  and  for  th*  stakes  in 
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of  bb  hoim,  wUdi  ■mnt,  when  paid,  be- 
longed to  plaintiff  as  winner  of  the  alakes; 
^et  defendant  disregarded  his  promise,  dec 

Held  that  the  dedantion  was  bad  on 
genenl  demurrer  as  showing  an  illegal  con- 
tract   Bentimtk  ▼.  Comtap,  693. 
IL  Horse-racing. 

1.  Legality  o(  731.    Liaxi^  I.  9. 

8.  For  stakes  exceeding  100/!,  603.  Ant^  L 

GENERAL  ISSUE. 

Whether  a  plea  amounts  to^  S97.    Masts* 
▲jrn  SsaTAHT,  V. 

GENERALrrr. 

Of  faidtctnient   fi>r    conspiracy,   40.     Coir- 
■nBACT,  IL  !• 

GOODS  SOLD  AND  DEUVERED. 

L  NeoesBariea,  606.  '  Ivfakt,  IL  1. 

IL  Fitness  fer  purpose,  288.    VKHnonsy  L 

GRANT. 
BjT  wife  to  husband  invalid,  423.    Powan,  IL 

GREAT  SESSIONS 

Attorney  on  shilling  roll,  664.    ATTonsrxT, 
L2. 

GUARANTEE. 

By  partner  in  name  of  finn. 

Y.  and  8.  were  attorneys  in  partnership. 
8.  gave  an  undertaking  that,  in  consideration 
of  the  plaintiff  in  an  action,  giving  the  de- 
fendant in  that  action  his  discharge  from 
custody,  •^we  hereby  agree*'  to  pay  such 
plaintiff  the  debt  and  costs  on  a  day  named. 
S.  signed  this,  «<  Y.  and  8.,  defendant's  at- 
torneys," but  afterwards  struck  out  the 
words  *«  defendant's  attorneys."  It  was  not 
proved  that  the  defendant  had  employed  the 
firm,  but  only  that  8.  had  been  employed  by 
him  to  wind  up  his  affairs;  nor  vras  any 
evidence  given  of  recognition  or  knowledge 
by  Y.,  or  of  authority  from  him  to  8.,  by 
previous  practice  or  otherwise,  to  give  such 
a  guarantee. 

Held,  that  Y.  was  not  liable  on  the  guaran- 
tee.   HatUham  ▼.  Young,  833. 

HABEAS  CORPUa 

Ad  subjiciendum. 

L  Return  of  substituted  warrant 

The  return  to  a  habeas  corpus  stated  that 
the  ptinoner  was  committed  for  three  months 
by  warrant  of  a  justice,  (set  forth  in  the  re- 
turn,) reciting  a  conviction  by  the  justice, 
oo  which  the  warrant  purported  to  pruceed, 
for  an  oflence  under  stat.  4  G.  4,  e.  34,  s.  3. 
The  recited  convictioB  was,  oo  the  feoe  of  it, 
bad.  The  return  then  stoted  that,  a  week 
after  such  commitoient,  the  piisooer  being 
•till  in  custody,  the  same  justice  deKversd  to 
the  jaibr  another  wainuit  of  commitment 


noting,  and  grounded  vpein,  a  oonirictioft 
of  the  same  date  as  the  first,  by  the  same 
justice,  setting  forth  the. same  ofience,and 
imposing  the  same  punishment  In  this 
conviction  no  material  defect  appeared. 

Held,  that  the  prisoner  was  not  entitled 
to  be  diMharged,  the  return  showing  a  good 
warrant  under  idiach  he  was  in  custody. 
Fegina  v.  Riehardi,  036. 
IL  Refusal  to  presume  a  good  conviction  dis 
tinct  from  the  commitment,  083.  Coktig* 
Ttosr,  L  K 

HEADING. 
Of  examinational  916.    Peoa,  XT 

HEARING. 
Dismissal  without,  6 14^    OmcB*  VIL 

HIGHWAY. 

I.  Evidence  of  being. 
Justice's  order  to  remore  obstruction,  whoi 
conclusive,  169.     Oania,  V. 

n.  Removal  of  obstruction*. 
Justice's    order    to    remove   timber,   469. 
Oaota,  V. 

III.  Liability  to  repair. 

1.  Cesser  on  destruction  of  the  highway. 

On  indictment  (November,  1842)  for 
non-repair  of  a  highway,  alleging  liabill^ 
ratione  tenurs,  it  appeared  by  special  verw 
diet:  That  defendant  held  lands  adjoining 
the  aea ;  that  an  ancient  highway  had  passed 
over  the  said  lands,  and  that,  firom  time  im- 
memorial, except  as  after  mentioned,  defend- 
ant snd  those  whose  estate,  dec  had  restored 
and  repaired  so  much  of  the  way  as  passed 
over  the  said  lands:  that  the  aea  had  from 
time  to  time  encroached  upon  the  said  high* 
way,  so  that  a  portion  of  the  land  over 
which  it  went  was  covered  by  the  sea  and 
impassable,  wherefere  defendant  and  his  pre- 
decessors had  from  time  to  time  gradiully 
removed  the  said  highway,  and  appropriated 
other  pirte  o^  the  lands  for  the  site  thereof 
so  that  the  public  had  the  uninterrupted  use 
of  iti  anil  that  the  said  rosd  had  always 
been  repaired  by  defendant  and  his  prede- 
cessors, as  or  in  lieu  of  so  much  of  the  said 
ancient  highway :  that  the  portion  of  way 
now  alleged  to  be  out  of  repair  was  part  if 
the  said  ancient  highway  so  passing  over  the 
said  lands  and  used  by  the  public  as  aforo- 
said,  though  passing  over  a  different  part  of 
such  lands  from  that  formerly  occupied  by 
the  road  and  since  by  the  sea:  that,  in 
March,  1842,  (before  the  preferring  of  the 
indictment,)  the  sea  encroached  upon  tho 
part  of  the  aaid  road  now  complainod  of  at 
out  of  repair,  and  rendered  it  ruinous,  dcc^ 
as  in  the  indictment  stoted,  and  that  defend* 
ant  has  not  restored  the  same,  but  a  portion 
thereof  ha%  ever  ance  the  aaid  month  of 
March,  had  the  earth  and  scU  washed  awiji 
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' '  and  is  thereby  made  impiMeUe:  that  the 
lendue  thereby  became,  end  !■»  too  narrow 
lor  passage,  and  now  stands  at  the  edge  of  a 
precipitoos  bank  seventy  feet  deep,  and  form- 
ing an  imgle  of  forty-five  degrees  to  the 
horizon;  and  that  it  would  cost  a  very  great 
sum  of  money  to  make  a  rusd  over  the  space 
lest  occupied  by  the  said  highway. 

Heldt  that  defendant's  liability  had  ceased; 
and,  the  Quarter  Sessions  having  given 
judgment  for  the  Crown  upon  the  spedal 
verdict,  this  court  reversed  the  judgment 
Megina  v.  Bamber,  279. 
8.  Declarations  of  surveyors  and  rateable 
inhsbitants,  187.    Evidinck,  IX.  1. 

TV.  Indictment  for  non-repair. 

1.  Under  order  of  justices,  887.    Post,  8. 

2.  Costs  of  prosecution :  judge*s  order. 
Where  justices  have  directed  an  indict- 
ment against  a  parish,  under  stat  5  db  6  W.  4, 
c.  50,  s.  95,  for  non-repair  of  a  highway,  end 
the  judge  of  assiie  directs  payment  of  the 
costs  out  of  the  parish  highway  rate,  he 
must  ascertain  the  amount  of  costs,  and 
order  payment  of  the  sum  so  ssoertaincd. 
Where  the  judge's  order  is  only  to  pay  the 
costs  genersUy,  this  court  cannot  enforce 
such  an  order  by  mandamus. 

Whether  the  amount  can  be  ssoertsined 
after  the  commission  of  the  judge  of  assize 
has  expired,  quote,     Begma  v.  Clark,  887. 
V.  Surveyor. 
Declarstions  by,  as  to  liability  to  repair,  187. 
EVIDIMCB,  IX.  1. 

HIKING  AND  SERVICE. 
Settlement  by,  18,  662,  669,  n.    Pool,  XX. 

HORSE-RACING. 
Page  693.    Gamiho,  I.  731.    Libkl,  I.  2. 

HOUSE. 

Destruction  of  by  working  coal-mines,  701. 
Passcaimoif,  IIL  1. 

HUSBAND  AND  WIFE. 
Baeov  Airn  Faxa. 

ILLEGALITY. 

L  Whether  available  as  a  defence  under  the 
general  issue,  731.    Libsi.,L2. 

IL  Where  it  does  not  appear  on  the  record 
but  arises  on  the  evidence,  731.    Libkl,L2. 

HL  Libel  with  reference  to  matters  ooUsteral  to 
an  illegal  tnuisaction,  731.    Libkl,  L  2. 

IMPLICATION. 

Of  covenants,  671, 686.  Mastbk  Airs  Saa- 
TAVT,  L  2,  8. 

IMPOSSIBILITT. 

Am  an  answer  to  rule  for  mandama%  862. 
Statvti,  XIjL  ft. 


DffPRISONiarNT. 
AaaasT.    Falsb  Ixpaisorazxr. 

INDICTMENT. 

L  Authority  to  prosecale. 

1.  Indictment  not  quashed  for  omitting  to 
show,  348.     Customs,  IL  1. 

2.  Attomey.generBl*s,  when  necewsiy,  848 
Customs,  II.  1. 

8.  For  non-mpairs  of  highway,  by  order  of 
special  session,  o^r.    Hiohwat,  IV.  S. 
IL  Venue. 

1.  Effect  of  total  omission. 

In  an  indictment  for  misdemeanor,  a  ooam 
containing  no  statement  of  venue,  either  fay 
reference  or  otherwise,  is  bad  at  romnmn 
law,  after  verdict,  though  a  venoe  be  ststed 
as  usual  in  the  margin  of  the  indictment 

And  such  defect  is  not  aided  by  stat.  7  G.  4» 
c  64,  s.  20,  because  it  does  not  appear  fay 
the  indictment  that  the  court  had  jurisdictiop 
over  the  oflence. 

For  the  word  •*  jarisdiction''  there  means 
local  jurisdiction,  and  not  jurisdiction  with 
reference  to  the  nature  of  the  charge. 

And  the  statement  of  venue  in  the  roar]^ 
implies  only  that  the  indictment  is  found  by 
a  grand  jury  of  the  county  named,  not  (aa 
in  civil  cases)  that  the  complaint  is  laid  aa 
arising  within  the  county. 

SenthU,  that  a  count  in  such  indictment, 
charging,  without  any  statement  of  venoe, 
that  certain  persons  unlawfiiUy  and  turonho* 
ously  assembled,  and  committed  certain  other 
alleged  oflences,  and  then  adding,  with  a 
statement  of  venue,  that  the  defendants  ^did 
unlawfully  aid,  abet,  assist,  comfort,  support, 
snd  encourage"  the  said  persons  to  continoa 
such  unlawful  assemblings  and  other  oflfenoea, 
is  bad  at  common  law,  after  verdict,  beeauae 
a  material  feet  (the  misdemeanor  alleged  to 
have  been  committed  hy  the  first-mentioned 
persons)  is  laid  without  a  proper  assignmem 
of  venoe. 

But  stot  7  G.  4,  c  64,  s.  20,  cures  this  de* 
feet,  because  it  consists  only  in  the  •«  want 
of  a  proper  or  perfect  venue,'*  and  the  eouit 
appears  by  the  indictment  to  have  had  juria- 
diction.     Begina  v.  0*C  oimor,  16. 

2.  Efiect  of  partial  omission,  16.    Anl^  1. 
8.  Efiect  of  marginal  venue,  16, 44.    Antj^ 

1.    Post,  A. 
4.  Whera  Uie  trial  is  at  Nisi  Prius  after  n^ 

moval  by  certiorari:  aufficient  fefereofla 

to  city  of  London. 

An  indictment  for  misdemeanor,  found  at 
the  Central  Criminal  Court,  hsd  in  the  mar- 
gin the  worda,  •« Central  Criminal  Court;" 
and  atated  that  M.  A.,  ^late  of  the  parish 
of  8t  Stephen,  Coleman  Street,  in  the  Citr 
of  London,  and  within  the  jurisdictiQn  of 
the  said  court,  lahouier,"  intending,  ioe, 
on,  dee.,  •*  at  the  parish  afonsaid,  and  wkhia 
Iha  jnrisdactMMi,''  6tc^   valnrSaXtj,   Jw») 
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■Oegins  the  oflenee  without  further  itete- 
inent  of  venae. 

The  indictment  was  removed  by  oertioniri, 
end  tried  in  London,  end  the  defimdant 
eonvicted.  On  motion  in  errest  of  judg- 
ment: 

SembUj  that  the  venue  aarigned  to  the 
material  fiust  appeared  sufficiently  to  be  in 
the  city  of  London;  and  HeU,  aasuniing 
this  to  be  otherwise,  that  the  defect  was 
only  want  of  a  proper  or  perfect  venue,  and 
was  cured  by  stat  7  G.  4,  c  64,  s.  20 ;  for 
that  the  indictment  showed  jurisdiction  in 
the  Court  at  Nisi  Prius  to  try  the  case  in 
London.  Begina  v.  Jlbert,  37. 
ft.  Where  the  trial  is  at  Nisi  Prius  after  re- 
moval by  certiorari :  total  omission  of  re- 
ference to  eounty. 

An  indictment  was  preferred  in  the  Cen- 
tral Criminal  Court,  the  venue  in  the  margin 
being  «« Central  Criminal  Court,  to  wit,"  and 
the  material  fects  being  Isid  only  as  having 
taken  place  «  within  the  jurisdiction  of  the 
said  court.'*  The  defendant,  having  removed 
it  by  certiorari,  was  tried  at  Nisi  Prius  in 
Ifiiidlesez,  and  found  guilty. 

Judgment  arrested,  the  description  of  place 
not  being  made  sufficient,  by  stat.  4  dc  6  W. 

4,  c.  36,  s.  3,  in  cases  not  tried  at  the  Cen- 
tral Criminal  Court,  and  the  defect  not  being 
eured  by  stat  7  G.  4,  c  64,  s.  20,  the  Nisi 
Prius  Court  not  appearing  ••  by  Uie  indicts 
ment"  ••to  have  had  jurisdiction  over  the 
offence." 

This  court  refused,  after  verdict,  to  enter 
A  suggestion  for  a  trial  in  Middlesex,  nunc, 
jrro  tune.  And,  temble,  such  an  application 
would  not  be  granted  at  any  period. 

An  indictment  preferred  in  the  Central 
Criminal  Court  should,  wiih  a  view  to  the 
possibility  of  its  removal,  contain,  besides  the 
8tatuti>ry  venue,  a  venue  of  the  county  where 
the  offifnce  really  took  place.  And,  if  that 
has  not  been  done,  it  should  be  made  a  con- 
dition of  the  removal  by  certiorari  that  de- 
fendant consent  to  the  insertion.  Hegina  v. 
Slotreil,  44. 

6.  Statutory,  when  insufficient,  44.  Ant^,  6. 

7.  Defect  in,  when  cured  by  verdict,  16,  37, 
44.    Ante,  1,  4,  5. 

8.  Amendment  of,  as  a  condition  of  removal 
by  certiorari,  44.    Ante,  5. 

9.  Amendment  by  ooosent.  Regina^,Lard 
JiihtiUTion,  44. 

m.  Must  show  that  the  court  has  jurisdic- 
tion. 

1.  With  reference  to  the  nature  of  the  charge : 
place,  16.    Ante,  II.  1. 

5.  With  reference  to  the  place  from  which 
the  jury  is  drawn,  37,  44.    Ante,  IL  4, 6. 

Vf,  Must  show  the  party  injured :  property. 
Indictment  lor  felse  pretencesi  40.    Coir- 

SFIRACT,  IL  1. 

Y.  Particularity, 

VOL.  V.  76 


General  form  of  indictment  foi  coospiraeyy 
49.    CovspiKACT,  II.  r 
VL  Quashing. 

Not  for  omission  to  show  authority  to  pro* 
secute,  348.    Customs,  IL  1. 
Vn.  Removal  by  oertiorarL 

Effect  as  to  venue,  37,  44.    Antd,  IX.  4,  flu 
YIII.  In  particular  instances. 

1.  Against  aidera  and  ab«>!tton  of  unlawful 
assemblies,  16.    Ante,  IL  1. 

2.  For  unlawful  exposure,  37.    Ante,  IL  4 

3.  For  attempt  to  prevent  witness  from  afn 
peering  at  trial,  44.    Ante,  IL  5. 

4.  For  conspiracy  to  obtain  money  by  false 
pretences,  49.    Cosrspiaicr,  IL  1. 

6.  For  obtaining  money  by  false  preteneei 
by  medium  of  a  contract,  49.  Coxspi* 
&ACT,  IL  1. 

6.  For  non-repair  of  ancient  bridge,  widi 
modem  additions,  187.    Evidkh ex,  IX.  1 

INFANT. 

L  Within  age  of  nurture,  210.    Poob,XVLL 
IL  Necessaries. 

1.  What  are. 

In  an  action  for  goods  sold  and  delivered, 
infency  was  pleaded:  replication,  that  the 
goods  were  necessaries,  suitable  to  the  estate 
and  condition  of  the  defendant  It  appeared 
at  NiH  Prius  that  defendant  was  resident  ss 
an  undergraduate  at  Oxford ;  and  that  the 
goods  consisted  of  articles  supplied  for  din- 
ner at  his  own  rooms,  (where  ho  received 
parties  of  friends,)  and  for  fruit,  confection** 
ry,  dec.    Utld, 

1.  That,  in  default  of  exphmation,  the 
court  would  treat  them  as  not  necessaries. 

2.  That,  in  case  of  explanation  respecting 
any  of  the  articles,  (as  in  the  case  of  illnessy 
where  fruit,  dec,  was  medic  illy  prescribed,) 
the  question  whether  the  brticies  were  ne- 
cessaries or  not  would  be  a  mixed  one  of  law 
and  fact 

3.  That  the  rank  or  fortune  of  the  de- 
fendant might  make  some  articles  **  necessa« 
ries,**  which,  in  the  case  of  another  perwm, 
must  be  deemed  articles  of  mere  comfort  and 
convenience ;  but  that  articles  which,  in  the 
particular  case,  are  matten  of  comfort  and 
convenience  merely,  can  never  be  included 
under  the  term  «*  necessaries.*' 

4.  That  articlea  which  might  in  some 
situations  be  necessaries  might  not  be  so  to 
a  defendant  in  statu  pupillari  at  Oxford, 
where  neceasaries  are,  to  a  certain  extend 
supplied  by  the  college.  Wharton  v.  M^Kim^ 
iTfr,  606. 

2.  Burden  of  proof,  606.    Ant^,  1. 

3.  Question  of  law  or  of  feet,  606.  Antl^  L 

INFERENCE. 

L  Of  affirmative    refused,  against   en    Older 
which  omitted  to  meet  negative  words  in  tlM 
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•nactiiient  on  whidi  it  wu  fomided,  71. 

Poo«,  xxvin.  1. 

IL  Fiom  terms  nearly  equivalent  refined,  181. 

Wabkaht  or  Attorrxt,  I. 
lU.  Of  authority,  from  previous    acta,   115, 

Baitk&upt,  in.    ^ 
IT.  From  pwious  conduct  on  part  of  parish, 

66.    PooB,  XXIX. 

INPORMATION. 

L  When  bad  for  not  ahowing  charge  on  oath, 

41^3.    Gams,  I. 
n.  CrimtnaL    Cbixival  Ixtobxatiov. 

INHABITANT. 

Rateable,  declaration    by,   167.     Ernixircs, 
DLL 

INNKEEPER. 

L  Reeponsibility  for  chattels. 

When  chattehi  have  been  deposited  in  a 
public  inn,  and  there  lost  or  injured,  the 
priintt  facie  presumption  is  that  the  loss  or 
damage  was  occasioned  by  the  negligence 
of  the  innkeeper  or  his  servants.  But  this 
presumption  may  be  rebutted ;  and,  if  the 
juiy  find  in  £ivoor  of  thp  innkeeper  as  to 
negligence,  he  is  entitled  to  succeed  on  a  plea 
of  Not  Guilty.     Dawton  v.  CkamHey,  1 64. 

n.  Presumption  of  negligence,  164.    Ante,  I. 

INQUIRY. 
Trial  wider  writ  o^  335.    Costs,  YIIL 

INQUISITION. 

Bad,  for  want  of  jurisdiction  as  to  place,  944. 
CoBoirxB. 

INTEREST. 
Power  of  appointment  with,  433.    Po  wbb,  II. 

ISSUE. 
L  Right  to  begin,  447.  Attobbxt,  L  1.  467,  n. 

K£PLETIN,II. 

XL  Directed  by  court. 

Objectiomi  shut  out,  310.    Baitkbbs,  L 
IIL  General.    Nor  Guilty. 

JAIL. 

Appointment  of  chaplain. 

Stat  2  &  3  Vict  c  56,  which,  by  sect.  1 5, 
provides  that  in  every  borough  jail  and  house 
of  correction  a  chaplain  shall  be  appointed 
«  by  the  same  authority  by  which  the  keeper 
ia  appointed,**  makes  no  change  in  the  power 
of  appointment  of  the  keeper,  but  leaves  it 
in  those  who  ibrmeriy  axerctsed  it,  whether 
under  the  jail  acta,  or  by  particular  franchise. 

Queen  EUsaboth  granted  to  the  corpora- 
lion  of  Bath  that  they  might  elect  two  of 
themselves  yearly  to  be  bailifl*!*  of  the  city, 
and  that  the  oorporation  might  have  within 
the  city  a  jail  for  the  keeping  of  prisoners 
Bttaeheil,  committed,  or  adjudged  to  the  pri» 
too  for  any  matter  which  might  or  ought  to 


uB  uufBOBPto  of  n  tiie  swd  oily  •  bot  pefaMs 
arreated  for  oflences  not  eoKnisable  there 
were  to  be  aeot  to  the  oumrty  jail:  also  tliat 
the  bailifia  for  the  time  bring  sbonld  be 
keepers  of  the  city  jatL  She  further  gianted 
that  the  mayor,  recorder,  and  certain  of  the 
aldermen  should  be  jostioesof  the  peace  for  the 
city,  with  power  to  correct  certain  afienders» 
to  take  suretieB  of  the  peae^  or  to  oooanit 
if  they  were  not  found,  and  to  try  and  de> 
termine  of  certain  ofiboocs,  (bat  not  fokmiss,) 
in  the  same  manner  as  county  justices  angfat. 
She  alao  granted  them  a  court  of  recoid  fat 
the  trial  of  personal  actiona :  and  the  hailifls 
had  the  execution  of  warrants  under  such 
court  Until  the  passing  of  atat  5  A  6W. 
4,c  76,  the  corporalinn  aonoally  elected 
such  hailifls,  who  had  the  care  and  keeping 
of  the  jail,  and  appointed  •  jailer  under 
them.  The  corporation  was  continued  by 
Stat  6  die  6  W.  4,  c.  76;  and  the  boundaries 
of  the  borough  were  extended;  after  which 
a  baittfl'was  elected  annually,  and  acted  with 
regard  to  the  jail  aa  the  hailifls  formeriy  did. 
The  new  corporaticm  obtained  a  gi«at  of 
quarter  sessions;  and,  under  the  powers 
given  by  Stat  7  W.  4,  dc  1  Vict  c.  78,8.37, 
they  built  a  new  jail,  which  was  also  a  boose 
of  correction,  and  waa  regulated  by  the  jus- 
tices of  the  city  and  borough. 

Held,  that  the  bailifls  were  the  «  keepers" 
of  the  jail  within  the  meaning  of  sut  S  & 
3  Vict  c  65,  B.  15,  bihI  therefore  the  power 
of  appointing  a  chaplain  waa  in  the  town 
ooundl,  and  not  in  the  justices;  the  right 
of  appointment  not  being  afiected  by  any 
changes  which  had  occurred  ainoe  the  paaang 
ofsUt5db6W.4,c76.  Juginu  y. A.i$kop 
rf  hath  and  IfVUf,  147. 

JAILER. 
Return  by,  926.    Uabbab  Cobfus,  L 

JUDGE. 

I.  His  powers. 

Of  amendment  at  Nisi  Prius,  440.    Bxus, 

II.  Question  for. 

1.  Identification  of  sums  mentioned  in  two 

papers  found  together,  773.     Pobt,  1. 1. 
S.  What  are  necessariea,  when  a  mixed 

question  of  law  and  foct,  606.    lArABT, 

II.  1. 
8.  Right  to  begin,  447.    Attobxbt,  L  S. 
in.  Of  Bssiie :  his  orders  for  costs. 

1.  Must  show  amount,  887.     Hiobwat, 

IV.  2. 
8.  Whether  the  amount  can  be  ascertatnsd 

after  the  commission  haa  expired,  887. 

High  WAT,  IV.  8. 

JinX}MENl\ 

I.  By  default :  for  want  of  a  rejoinder. 

Assignment  of  breaches,  388.    Bovo,  0.  • 
IL  In  error,  083,  n.    Ebbob. 
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HL  8cii«  fiidas  on*    8e»s  Facias* 
|y.  Satia&ction  piece. 

1.  What  auflScient,  833.    Rxo.  Gxv. 

8.  Signature,  832.    Rae.  Gis. 
T«  Pleadiog:  dedaratioOi 

Foreign  judgment;  showing  juriadictioii. 
A  declaration  in  debt  on  the  judgment  of 

a  foreign  court  need  not  state  that  the  court 

had  jurisdiction  over  the  paztiea  or  cause. 

Bobo'tMm  T.  SlnUh,  941. 

JURAT. 

Aowing  jurisdiction  to  adminjstJir  tho  oath, 
810.    BAMKBas,  L 

JURISDICTION. 

4.  Moaning  of  the  word. 

In  sut  7  O.  4^  c  6i»  8.  80, 16.    Ivszgt> 

MSHT,  n.  1. 

IL  With  reference  to  place. 

Place  of  finding  dead  bod  j,  and  of  Tiew,  in 

difierent  jurisdictions,  944.    ConovKU. 
jn.  Invalidity  of  proceedings,  without 

1.  False  evidenee  not  peijury^OS.  Qavb,  L 
8.  Confirmation  of  order  unappealed  against, 

1.    PooK,  XXVI.  1. 
JV.  Showing  on  feoe  of  instrument. 

1.  Jurat:  authority  to  administer  oath»  310. 

Bakkibs,  I. 
8.  Indictment  must  show  the  jurisdiction  of 

the  court  over  the  offence,  16.-   Ixdict> 

XR1T,  n.  1. 
8.  With  reference  to  the  place  from  which 

the  jury  is  drawn,  87,  44^    Ivdictxbbt, 

0.4,6. 

4.  Statements  essential  to:  charge  on  oath, 
493.    Gamb,  L 

5.  Presence  of  party  charged,  936.     Ha- 
bbas  Cobfus,  L 

6.  On  feoe  of  order  in  bestaidy,  71.    Poob, 
XXVIILl. 

7.  Presumption  against  party  instituting  the 
proceedings^  71.    Poob,  XXVIIL  1. 

8«  In  pleading  foreign  judgment,  941.  Jvno- 

mbstt,  IV.  3. 
V«  Evidence. 

1.  Previous  acts,  115.    BAirKBvrr,  IIL 
3.  Conclusiveness  of  order  as  to  focti  lo- 

tpeciiog,  469.    Obdbb,  V. 

JURY. 

What  are  necessaries,  when  a  mixed  qoaiiioo 
of  law  and  feet,  606.    IvrAirr,  IL  1. 

JUS  TBRTH. 

Pleading,  966.     Baitkbupt,  XL  1.     878. 
Laxolobii  ahd  Tbhast,  IV. 

JUSTICES*  CLERK. 
Jvsticb  or  tbb  Pbacb,  DC 

JUSTICE  OF  THE  PEACE. 

L  In  boroughs. 
Authority  at  to  jtiki  147,    Juu 


JL  Depositiona  before. 

1.  When  to  be  signed,  655.    DBPosmoira* 
3.  Right  of  party  charged  to  have  copies^ 
655.    Bbfositiobs. 

nL  Audit  of  overseen^  aocounta  by  justica% 
878.    Poom,DLl. 

IV.  Order  o£ 

Efiect  in  estoppel,  469.    Obsbb,  Y* 

V.  Action  against :  evidence. 

What  may  not  be  shown  in  contradictiaQ  t9 
this  order,  469.    OmsBE,  V. 
YL  Mandamus  to. 
Return  ought  not  to  be  made  merely  to  ob» 
tain  protection  of  statute,  878.     Poos, 
XLl. 
Vn.  Slanderous  impotatiooa  on. 
Criminal  information,  when  not   granted 
956.    CaiMivAii  IsromKATiox. 
Vm.  Remedies  for. 
Criminal  Information,  955.    Cbimivak  1m* 
roBVATioir. 

DC.  Justice*s  clerk.  

1.  His  fees,  66.    Poom,  XZDL  863.  8ta« 

TUTB,  XLL  5. 
3.  Employment  as  attorney  for  prosecutioiit 
403.    Statvtb,  XLL  8. 

JUSTIFICATIOX 

uiit,447.    Av 


L  Proof  of  part,  when  i 

TOaiTBT,  1.  1. 

IL  Effect  of  unneoeasaiily  alleging- knowladgt^ 
447.    ArroBirBT,  L  1. 

KNOWLEDGE. 

See  SctBVTXB. 
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LANDLORD  AND  TENANT. 

L  Creation  of  tenancy. 

Lease  under  power,  438.    Powbb,  IL 

n.  Nature  of  tenancy. 

1.  Effect  of  raising  rent  by  consent 

Defendant  being  tenant  from  year  to  year 
at  a  given  rent,  the  rent  was  raised,  at  the 
termination  of  one  of  the  years,  by  consent 
of  landlord  and  tenant  Held  that  if  thia 
created  a  new  contract  it  must  be  a  contract 
to  hold  on  the  old  terms ;  and  that  a  con* 
tract  for  a  tenancy  for  two  years  certain  from 
the  time  of  raising  the  rent  could  not  be  in* 
ferred,  (in  defeult  of  additional  evidence^) 
even  on  the  assumption  that  an  original 
contract  for  a  tenancy  from  year  to  year 
createa  a  tenancy  for  two  yeare  certain*  J)o$ 
dem.  Monk  v.  Gtekie,  841. 
3.  Whether  a  contract  for  a  tenancy  firoflU 
year  to  year,  ia  for  two  yean  certain,  841, 
Ant^,  1. 

HI-  Tenancy  from  year  to  year. 
Duration  oC  844.    Ante,  IL  1, 

lY.  Landlord  mortgagor. 

Edect  of  payments  by  tenant  to  mortgagM, 

Replevin.    Avowry  for  a  quarter's  rent  ia 

•imc*    Ploai*    UNtntttmii.    %Mitt^m 
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arrtre,    Imqm    thereon.     Befenduit  wai 
mortgagor  in  poaiearion,  having  mortgaged 
to  H.  in  1834.    Defendant,  in  1838,  de- 
.  miaed  the  premiaea  to  plaintiff  at  an  annual 
rent,  payable  quarterly ;  and  in  1840  he  gave 
H.  an  authority  to  receive  the  rent  of  the 
premiaea,  deacribed  as  occupied  bj  plaintiff 
and  belonging  to  defendant     H.  communi- 
cated thia  authority  to  plaintiff,  and  gave  him 
notice  not  to  pay  rent  to  defendant  but  to 
H.:  plaintiff  accordingly  paid  aeveral  qoar- 
tera*  rent  to  H.;  but  i^ortly  tiefore  Michael- 
.   maa,  1831,  when  the  quarter'a  rrot  men- 
tioned in  the  avowry  became  due,  defendant 
gave  notice  to  plaintiff  not  to  pay  it  to  H. 
but  to  defendant    Plaintiff  paid  it  to  nei- 
A  ther;  and  defendant  distrained.    At  that 
time,  a  small  arrear  of  interest  was  due  from 
.   defendant  to  H.  under  the  mortgage.    Held, 
1.  That  the  authority  and  payment  of  rent 
effected  no  change  in  the  tenancy,  and 
th^t  the  iasne  on  the  plea  of  non  tenuU 
must  be  found  for  the  defendant. 
%,  That  the  issue  on  the  plea  of  rient  in 
arrtre  must  alao   be  for  the  defendant, 
aince,  if  the  facta  proved  amounted  to  a  de- 
fence, they  ought  to  have  been  made  the 
aubject  of  a  special  plea.    But, 
SentbU,  that  the  fecta  did  not  amount  to  a 
defence.     Wheeler  v.  1  rantcombet  373. 
v.  Pleading  and  evidence. 

1.  Non  tenttU :  effect  of  mortgage  and  pay- 
menta  of  rent  to  mortgagee,  373.    Ante, 
IV. 
St  Rien%  in  arrere :  effect  of  authority  to 
pay  rent  to  mortgagee,  373.    Ante,  IV. 
VL  Payment  of  ratea  by  landlord,  effect  of  on 
aettlement,  216.    Poor,  XXI.  1. 

LARGENESS. 
In  pleading,  247.    Bills,  II.  3. 

LEASE. 
'  Under  power. 

By  wife  to  husband  invalid,  423.    Powia, 
II. 

LEVY. 
EzacuTioir. 

LIBEL. 

L  In  respect  of  what  transartiona. 

1.  In  respect  of  trade :  apecial  damage. 

Declaration  in  case  for  a  libel  stated  that 
plaintiff  before  and  the  time  of  the  commit- 
ting, dec,  carried  on  the  business  of  an  engi- 
neer, and  waa  the  inventor  and  registered 
proprietor  (under  stat  2  &  3  Vict  c.  17) 
of  an  original  design  for  making  impressions 
on  articles  manufactured  in  metal,  and  divers 
articlea  on  which  the  design  was  used.  That 
plaintiH^  before  and  at  the  time,  Slc^  had 
•old,  and  had  on  sale  in  the  way  of  his  said 
trade,  articles  and  goods  called  « Self-acting 
tallow  syphona  or  lubricatoNi*'     And  that 


defendant  published  a  libel  of  and  eoiioOT> 
ing  the  plaintifl^  and  of  and  concerning  hia 
in  his  said  trade,  and  of  and  oonoeming  tba 
aoid  deaign,  and  plaintiff  as  the  inventor,  &c.» 
thereof^  and  manufacturer  of  the  articles  with 
the  said  deaign  thereon,  and  of  and  concent 
ing  the  aaid  goods  which  he  had  so  sold,  and 
had  on  sale,  and  plaintiff  as  the  seller,  as  fot 
lows,  viz.:  «This  u  to  caution  parties  em* 
ploying  steam  power  from  a  person"  (mean* 
ing  the  plaintiff)  <•  offering  what  be  calls 
aelf«cting  tallow  syphons  or  lubrirston" 
(moaning  th*  said  design,  and  mranmg  the 
aaid  goods  and  articles  which  the  plsintifl 
had  so  sold  and  had  on  sal^  as  aforesaid,) 
«•  atating  that  he  is  the  sole  inventor,  mano- 
fiicturer  and  patentee,  thereby  monopolizin| 
high  prices  at  the  expense  of  the  public. 
R.  Harlow,"  (meaning  the  defendant)  ^bnm 
founder,  Stockport  takes  this  oppoitunitj  of 
saying  tnat  such  a  patent  does  not  exist,  and 
that  he  has  to  offer  an  improved  luhricBtor," 
Ac  **  Those  who  have  already  adopted  the 
lubrirators,**  (meaning,  dec. :  aame  inouendo 
as  before,)  «*  against  which  R.  H.  would 
caution,  will  find  that  the  tallow  is  wasted 
instead  of  being  efiectually  employed  as  pro- 
lc»ed." 

There  vras  no  direct  averment  connect* 
ing  the  tallow  syphon  with  the  registered 
design  mentioned  in  the  first  part  of  the 
inducement  No  special  dajnage  wid  al- 
leged. 

Helfff  that  the  words  were  not  a  libel  oo 
the  plaintiff  either  generally,  or  in  the  way 
of  hia  trade,  but  were  only  a  reflection  upoa 
the  goods  sold  by  him,  which  was  not  &> 
tionable  without  special  damage.  Lvant  Vi 
Harlow,  624. 
2.  In  respect  of  a  horae-race. 

Declaration  for  liliel  alleged  that  a  horsa- 
race  was  run  int  stakes  raised  by  suliscrip* 
tion,  to  wit  9100L  by  L82  suliscribers,  at 
which  a  horse  C.  had  been  entered,  and  tlis 
owner  was  entitled  either  to  let  roch  a  horn 
run  or  to  withdraw  him :  that  plaintiff,  after 
C.  was  enteri'd  and  before  and  at  the  time  of 
the  race,  became  owner  of  C. ;  that  C  b^ 
came  lame  and  unfit  to  run,  and  plaintiff 
withdrew  him ;  that  defendants  published  a 
libel,  which  was  set  out,  and  which  imputed 
that  plaintiff  had  betted  against  C,  remarked 
on  the  time  at  which  the  lameness  appealed, 
and  stated  that  the  withdrawing  him  waa  an 
infernal  robliery.  Defendants  pleaded  not 
guilty,  and  several  pleas  in  justification,  soma 
alleging  in  aubstance  the  truth  of  the  above 
imputations ;  but  all  the  iasues  were  foiwd 
for  plaintiff:  and  it  did  not  otherwise  ap- 
pear on  the  record  that  plamtiff  had  in  Ad 
betted. 

Held,  that  the  plaintiff  was  entitled  to  ra- 
cover,  for  that  there  was  no  illegality  in  a 
horse-Moe  run  without  fraud ;  and,  even  i 
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0iere  wera,  plaintiiTwu  entitled  to  praCectioa 
of  hie  chaiBcter  in  respect  of  other  matten 
eonnected  with  the  trannction. 

Although,  in  the  oourae  of  plainttflfi  erif- 
dence,  for  the  purpoae  of  identifying  himeelf 
•e  the  party  libelled,  he  ahowed  that  he  had 
actually  betted  more  than  10/.  on  the  e^ent 
of  the  race. 

A  witneas  for  plaintiff  stated,  on  cross  ex- 
amination, that  bj  the  rules  of  the  Jockey 
Club  the  owner  of  a  hone  might  bet  against 
his  own  horse  and  then  withdraw  him.  Held, 
that  the  witnesa  might  be  asked,  on  re-ex- 
amination, whether  he  did  not  consider  such 
conduct  dishonourable.  GrevUU  ▼.  Chap- 
man,  731. 
8.  In  respect  of  matters  connected  with  an 

illegal  transaction,  731.    Ant^  2, 

0.  Special  damage. 

When  essentia]  to  the  right  of  action,  624. 
Ant^,  I.  i. 
CI.  Pleading  and  eridence. 

I.  Neoeadty  of  connecting  aTerments,  624. 
Ant^,  1.  1. 

S.  What  questions  as  to  opinion  of  witnesa 
may  be  asked  on  re-examination,  731. 
Ant^,  I.  2. 

3.  Whether  the  illegality  of  the  aubject-mat- 
ter,  where  a  defence  at  all,  is  available  un- 
der the  general  issue,  731.    Ante,  I.  3. 

LICENSE. 
To  use  patent  invention,  233.    Patxht,  I. 

LIFE. 

Tenant  for. 

Leasing  power  cannot  be  exercised  by  wife 
tenant  for  life  in  favour  of  husband,  423. 

POWBB,  IL 

LIMITATION  OP  ACTIONS. 

1.  In  assumpsit  to  recover  the  purchase  money 
of  an  annuity,  482.     Annuitt,  II.  1. 

n.  Possession  of  tenant  at  will. 

The  Limitation  Act,  3  die  4  W.  4,  c.  27, 
a.  7,  which  (explaining  sect.  2)  enacts  that 
the  right  of  action  where  any  person  **  shall 
be**  in  possession  of  land  as  tenant  at  vrili, 
shall  be  deemed  to  have  first  accrued  either 
at  the  determination  of  such  tenancy  or 
at  the  expiration  of  one  year  from  ita  com- 
mencement, does  not  apply  where  the  tenancy 
at  will  has  ceased  before  the  paasing  of  the 
statute.  In  such  a  case,  the  limitation  runs 
from  the  time  when  the  tenanr?  determines 
without  the  intervention  of  the  a^  Doe  dem* 
Evaru  ▼.  Page,  767. 
HL  Plaintiff  b^ond  seas. 

If  a  plaintiff  be  beyond  seas  at  the  time 
of  the  action  accruing,  he  may  sue,  under 
•tat  21  J.  I,  c.  16,  s.  7,  at  any  time  before 
his  return,  as  well  as  within  the  limited  time 
•iter  his  return. 

SmtbUf  that  an  affidavit  to  be  used  oo  n 


motion  in  this  oonit  cannot  he  sworn  hefoM 
a  British  consul  abroad,  under  stat  6  G.  4^ 
c  67,  s.  20.    Xe  Veur.  v.  Berkeley,  836. 
IV.  Right  to  begin,  467,  n.    Rxfutiit,  IL 

LONDON. 

Pariihea  in  the  city :  yenue,  37.    IvDiorxxvTf 
n.4.     , 

MACHINERY. 

Fitness  hr  purpose,  288.    Ysitdobb,  L 

MAGISTRATE. 
JnsTics  of  ths  Pi  ACS. 

MAJORITT. 

Of  parish  offioen^  600,  606.    Poob,  XIT.  3, 
XXV. 

MALICE. 

I.  Remedy  for  malicious  nonisasanoe. 

Trespass  or  case,  381.    Abbxst,  II.  I. 
TL  See  also  Libxl.    MisBXPBxssirrATioir, 

MANDAMUS. 
1.  When  it  lies. 
To  compel  inferior  court  to  correct  its  pro* 

oeedings. 
To  sessions  to  erase  entry  of  appeal  wrongi> 
fully  entered  and  adjudicated  on,  1.  Poob, 
XXVL  1. 
IL  "When  refused. 

1.  On  the  ground  of  the  proceeding  being 
innocuous.  Hegina  v.  Cornwall  Ju$tict§f 
9,n. 

2.  To  enforee  payment  of  sum  not  asoeiw 
tained,  887.    Hishwat,  IV.  2. 

in.  Objections  to  be  raised  on  the  return. 
Suggested    impossibility,  862.      SrATiTTBr 
XLL5. 

IV.  In  particulaf  instances. 

1.  To  restore  to  office  of  parish  clerk,  614» 

Orpici,  vn. 

2.  To  pay  fees  of  justices'  cleric,  862.  Sta- 
TUTX,  XLI.  5. 

3.  To  issue  distress  warrant,  878.  Poob, 
IX.  1. 

4.  To  pay  costs  of  highway  prosecution 
under  judge*s  order,  887.  Hi  oh  way, 
IV.  2. 

V.  Costs :  discretion  of  court  how  exercised. 

1.  Where  the  error  has  been  that  of  justices 
of  the  peace,  I.    Poob,  XXVI.  1. 

2.  IVhere  the  error  has  arisen  out  of  an  et> 
tablished  practice,  1.    Poob,  XXVL  I. 

8.  Where  a  party  comea  in  to  support  a  judi- 
cial decision  in  his  fiivour. 
On  execution  of  an  inquiry  under  a  rail* 
way  act,  the  sherifb  stopped  the  case  on  a 
preliminary  objection.  A  rule  was  obtained 
calling  on  the  sheriff  to  show  cause  why  a 
msndamus  should  not  issue,  directing  him 
to  proceed  vrith  the  inquiry.  Counsel,  in- 
structed by  the  railway  company,  who  had 
succeeded  befitn  the  sheriflC  opfxised  the  rule ; 
but  a  mandamus  issued,  and  was  obeyed. 

3e2 
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The  prowcQtor  moved,  under  ftat  I  W.  4, 
c.  21,  s.  6,  for  cost%  to  be  pdd  bj  the  com- 
pwiy. 

Qvtfre,  whether  the  companj,  not  being 
immediate  parties  to  the  rule,  were  liable  to 
eoita.  But  held  that,  at  all  events,  they  could 
not  be  subjected  to  costs  for  supporting  a  judi- 
cial decision  in  their  favour.  Megina  v.  Mid' 
dlaeXf  Shsbifp,  365* 
4^  Refusal  of  renewed  application  for,  697. 

PaicTica,  n. 
TL  Costs :  against  persons  not  the  ostensible 

parties. 
1.  Against  respondent  parishes  where  justices 

show  cause  at  their  instance,  1.    Poos, 

XXVLl. 
S.  Againet  a  railway  company  coming  in  to 

support  a  decision  by  the  sheiiff,  365. 

Ant^  v.  3. 

MANOR, 

pKacriptions  and  customs  as  to  working  coal- 
mines, 701.    PaxscBirrioH,  m.  1. 

MARGIN. 
Page  16,  44.    Ivdictxsht,  II.  1,  5. 

MARRUGE  SETTLEMENT, 

X^easing  power  to  tenant  for  life. 

Cannot  be  exercised  by  wile  in  &vour  of 
husband,  423.    Powkb,  II. 

MASTER  IN  CHANCERT. 
Authority  to  issue  fiati,  1 15.    BAHKBvrr,  m. 

MASTER  AND  SERVANT. 
X  Contract 

!•  Under  what  ccmtract  the  master  is  not 
bound  to  find  employment 
By  agreement  between  defendant  and 
plaintiff,  defendant  being  the  owner  of  a  coU 
Uery,  retained  and  hired  plaintiff  to  hew, 
work,  dec,  at  the  colliery,  for  wages  at  cer- 
tain rates  in  proportion  to  the  work  done,  pay- 
able once  a  fortnight;  and  plaintiff  agreed 
to  continue  drfendant's  servant  during  all 
times  the  pit  should  be  laid  off  work,  and, 
when  required  (except  when  prevented  by 
unavoidable  cause)  to  do  a  full  day's  work  on 
every  working  day. 

HtUf  that  defendant  was  not  obliged  by 
diis  contract,  to  employ  plaintiff  at  reason- 
able times  for  a  reasonable  number  of  work- 
ing days  during  the  term.  WiUiafnton  v. 
Tayhr,  175. 

It.  Under  what  contract  the  master  is  bound 
to  pay  wages,  but  not  to  find  employ- 
ment 

By  agreement  between  plaintiff  and  de- 
fendant, plaintiff  agreed  to  manufacture  for 
defendant  cement  of  a  certain  quafity ;  and 
defendant,  on  condition  of  plainUiTs  per^ 
Ibrming  such  engagement  promised  to  psy 
him  4^  weekly  during  the  two  yean  follow- 


ing the  date  of  the  agreement,  and  5/.  weddy 
during  the  year  next  following,  and  also  to 
receive  him  into  partnership  as  a  manaft»> 
turer  of  cement  at  the  expiration  of  three 
years ;  and  plaintiff  engaged  to  instruct  de* 
fendant  in  the  art  of  manufacturing  cement 
Each  party  bound  himself  in  a  penal  sum  to 
fulfil  the  agreement  Defendant  afterwaids 
covenanted  by  deed  for  the  peribrmanoe  of 
the  agreement  on  his  part 

Heltf,  that  the  stipulations  in  the  agree- 
ment did  not  raise  an  implied  covenant  thai 
defendsnt  should  employ  plaintiff  in  the  busi- 
ness during  three  or  two  years,  though  defends 
ant  was  bound  by  the  express  words  to  paj 
plaintiff  the  stipulated  wages  daring  those 
periods  respectively,  if  plaintiff  performed,  or 
was  ready  to  perform,  the  condition  precedenl 
on  his  part  Jl$pdin  v.  Jtuiiny  671. 
9.  Under  what  contract  the  master  is  not 

bound  to  retain  the  servant  unto  the  end 

of  the  term. 

Declaration  in  covenant  stated  that;  by 
deed  between  defendant,  D.,  and  plaintiff^ 
plaintiff  covenanted  that  D.  should,  for  tym 
years  fiom  the  date,  serve  defendant  in  the 
art  of  a  surgeon  dentist  and  attend  for  nine 
houra  each  day ;  and  defendant  in  consider, 
ation  of  the  services  to  be  done  by  D.,  cove- 
nanted with  plaintiff  that  he,  defendant  would 
during  the  five  years  (in  case  D.  diouldfaitl^ 
fully  perform  his  part  of  the  agreement,  peiw 
ticularly  as  to  the  nine  hours,  but  not  other- 
wise), pay  D.  3&t.  per  week  for  the  first 
year,  2/.  per  week  for  the  second  and  third, 
and  2/.  2s.  per  week  for  the  fourth  and  fifth: 
that  D.  was  in  the  service  for  some  time  after 
the  making  of  the  deed,  till  dismissed,  and 
during  all  that  time  fiiithfuUy  performed  mr^ 
vice,  dec,  and  was  willing  and  tendered  le 
perform,  d^  to  the  end  of  the  five  yeers: 
but  d«»fendant,  during  the  term,  refused  tb 
permit  D.  to  remain  in  his  aervioe,  and  di»> 
missed  him. 

held,  on  motion  in  arrest  of  judgmeiil» 
that  the  declaration  did  not  show  any  eove- 
nant  correqx>nding  to  the  breach.  Jhmm  v. 
Sayki,  685. 

4.  Continuing  contract,  13.    Pooa,  XX.  I. 

5.  Service  for  several  successive  years  under 
a  general  hiring:  gueere  the  nature  of  the 
contract,  669,  n.    Pooa,  XX.  5. 

6.  To  serve  agent,  662.   Pooa,  XX.  7. 

7.  Written  contract:  custom  of  partieaiar 
trade,  303.    Pooa,  XX.  4. 

II.  Right  to  dismiss. 

1.  Justification  for  cause  not  known  at  fini 
of  dismissal,  447.    Attouhxt,  I.  I.       * 

2.  Consequence  of  unnecessarily  aMegiag 
knowledge,  447.    Attokitxt,  L  1. 

in.  Acts  of  servants. 

When  evidence  against  master,  804»    Ms^ 

nXPBXSBirTATIOX,  I. 

TV.  Seductioii,  297.    Post,  V. 
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TfMpaM  per  qaod,  Jtc :  genend  iMoe. 

To  a  declaration  complaining  that  defend- 

*  ant  debauched  J.,  being  daaghtar  and  aer> 

Tant  ofplaintifl)  and  alleging  damage  by  Ion 

ef  aervice,  defendant   pleaded  that  J.  was 

not  the  aenrant  of  plaintifC 

Held  a  good  plea,  on  special  demurrer  aa- 
iigning  for  cause  that  the  plea  amounted  to 
Not  Guilty.     Torrenn  ▼.  Gibbim,  297. 
VL  Proceedings  under  stot  4  0. 4,  c  34. 
I.  Conviction  under  sect.  3  bad  on  the  &oe 

of  it,  926.    Habcas  Coepos,  L  933. 

CoiTTICTIOV,  I.  I. 

5.  Contract  and  jurisdiction  when  mficieDtly 
shown,  986.    Ha  ax  as  CoBrus,  L 

8.  Remedy  by  habeas  corpus,  926,  Habeas 
CoBPus,  I.    933,  CosrvicTiov,  L  1. 

4.  Return  of  substituted  warrant,  926.  Ha- 
beas Cuarus,  I. 

6.  It  must  appear  by  the  conviction  that  the 
evidence  was  given  in  the  presence  of  the 
defendant,  933.     Coittictiob,  I.  1. 

6.  Commitment  operating  as  a  conviction, 
933.    CoETicTioii,  L  1. 
Vn.  SetUement    Poob. 

MAYOR. 

MlTJriCIFAJL  COBFOBATIOV,  L 

MEMORANDA. 
Page  831. 

MERGER. 

Of  simple  contract  in  specialty 

Account  stated  of  principal  and  interest  un- 
der a  mortgage  deed  may  be  proved  by 
parol  admission,  170.    Pabticu&abs. 

MINES. 

Aigfat  to  destroy  houses'  in  working  mines  not 
sustainable  either  by  prescription  or  by  cu»> 
torn,  701.    Pbbscbiftioji,  m.  1. 


MINOR. 


OTFAST. 


MISDEMEANOR. 

I.  Indictment 

1.  Venue,  16,  37, 44.    Istdictxebt,  1. 

2.  Against  aiden  and  abetton^  16.   Ibdigt- 
XEBT,  I.  1. 

IL  Verdict. 

V^hat  defects  it  cures,  16,  87, 44^    iBBfCT- 

XEBT,  I. 


MISREPRESENTATION. 

1.  Without  fraud. 

A  sheriff  declared  in  case,  for  that,  defend- 
ants being  attorneys  of  P.,  who  had  sued 
out  a  ca.  sa.  against  John  Wright,  and  the 
■heriff  having  in  custody  (undrr  another  ca. 
M.)  another  John  Wright  who  was  entitled 
lo  his  discharge,  defendants^  well  knowing 
tta   premises^  falaely  yeproaaatad   t»   the 


sheriff  dwt  the  last^mentioned  J.  W.  waa 
the  J.  W.  against  whom  P.*s  writ  bad  issued; 
by  means  whereof  defendanta  caused  th« 
sheriff  to  detain  the  J.  W.  who  was  in  his 
custody;  for  which  the  last-mentioned  J.  W. 
sued  the  sherifl^  and  he  paid  money  by  way 
of  compromise. 

The  attorneys  pleaded  Not  Guilty;  evi. 
dence  was  given,  for  the  sherifi^  that  hit 
offieer  delivered  a  note  to  the  defendant^ 
managing  clerk  in  P.*s  action,  describing  the 
John  Wright  who  was  in  custody,  and  in* 
quired  if  that  was  the  John  Wright  whom 
they  had  sued  on  behalf  of  P. ;  and  that  the 
clerk  took  the  letter  into  the  office  where 
defendants  were,  and  afterwards  returned 
and  told  the  officer  that  that  was  the  John 
Wright;  neither  defendants  nor  the  clerk 
at  that  time  knowing  the  contrary 

Held  by  the  Court  of  Queen's  Bench  that^ 
on  this  evidence,  the  jury  were  warranted  in 
finding  for  the  sheriff;  an  action  being  main* 
tainable  for  the  misrepresentation,  and  tbi 
defendants  being  liable,  under  the  circum* 
stances,  for  the  mis-statement  of  their  clerk. 
Also,  that  the  action  lay,  though  the  detain^ 
was  made,  and  the  money  for  compromise 
paid,  by  the  sheriff's  officer,  and  not  bj 
himselC 

But,  HM  by  the  Court  of  Exchequer 
Chamber, 

That  a  plea  alleging  that  defendants  had 
good  and  probable  reason  to  believe,  and  did 
with  good  fiuth  believe,  the  representation  to 
be  true,  was  an  answer  to  the  action. 

The  Court  of  Queen's  Bench  havings 
given  judgments  for  plaintiA  non  obstante 
veredicto  on  this  pfea. 

Judgment  reversed.  Evant  v.  ColUnt,  804. 

II.  By  deriL,  804.    Ante,  I. 

III.  Pleading  and  evidence. 

1.  Plea  of  probable  reason  to  believe  that 
the  representation  was  true,  804.   Ant^,  L 

2.  Evidence:  statement  of  clerk  at  office^ 
804.    Ant^,  I. 

MISTAKE. 
Misrepresentation  without  firand,  804.    Mk^ 

aEPEESSSTATIOir,  L 

MONET  HAD  AND  RECEIVED. 

Action  for. 

I.  For  partner'a  share  of  proceeds  of  sale  of 
partnerahip  eflecta  seised  in  execution 
against  him  and  sold  by  the  assignees  of 
the  firm,  408.    Paeteeb,  IV.  1. 

IL  For  purchsse  money  of  annuity,  433.  Ai» 
WITT,  II.  1. 

in.  Against  corporation  aggregate  for  tolls 
wrongfully  taken  by  them,  528.  Toua^L 

MORTGAGE. 
L   Anthofilf  hv  landloid  nortgnnr  t&  Ui 


1034 


INDEX. 


tenftnt  to  psy  rant  to  mortgigoOf  nfect  o( 
873.    Lahdlobd  akd  Tshavt,  IV. 
TL  Mortgagee's  remedies:  lyjr  Mtion» 

1.  Count  on  account  stated,  proved  bj  parol 

admission,  170.    Pabticvlabs. 
S.  Repugnancy ;  excessive  daim,  170.  Pab- 

TICULABS. 

8.  Remittitur  of  ezoesi^  170.  Pabticulabs. 
ni.  Paying  off. 

When  an  act  of  bankruptcy,  116.    Babx- 
Burr,  in. 

MOTHER. 
Pabbvt  abd  Chilb. 

MOTION. 
Role  against  renewed  application,  597.  Pbac- 

TICX,  II. 

MULTIFARIOUSNESS. 

L  In  declaration  against  sheriff  for  omission  to 

levy,  758.    Exbcutiob,  III.  2. 
n.  In  order  of  maintenance,  59 1.   Poob,  XI.  1 . 

MUNICIPAL  CORPORATION. 

L  Mayor. 

1.    Notice  of  election,  94.     Quo  Wab- 

BABTO,  y. 

S.  Impeachment  of  his  title  to  his  infieiior 

office,  94.    Quo  Wabbabto,  Y. 
n.  Alderman. 

1.  Effect  of  not  questioning  his  election,  94. 

Quo  Wabbaitto,  V. 
8.  Voting  paper  at  election  of:  place  of 

abode,  896.    Statvtb,  XLIV.  1. 
in.  Burgess. 

1.  Not  an  officer  of  the  corporation,  689. 

Quo  Wabbaxto,  III. 
8.  Quo  vrarranto  against,  689.    Quo  Wab- 

BA7ITO,  IIL 

lY.  Town  council. 

1.  Right  to  appoint  jail  chaplain,  147.  Jail. 
8.  What  order  for  costs  they  cannot  make, 
477.    Sta^uts,  XLL  4. 
V.  Watch  committee. 

What  orders  they  alone  can  make,  477. 
Statutb,  XLI.  4. 
TL  Borough  fund :  expenses  chargeable  on. 
Fees  of  justices'  clerk  on   proceedings 
instituted  by  borough  police,  868.   Statute, 
XLL  5. 
Vn.  Borough  rate :  retrospectivencsB. 
Possibility   that   a    mandamus   cannot  be 
obeyed  without  a  retrospective  rate,  868. 
Statutb,  XLL  5. 
Tin.  Orders. 

Certiorari;  costs,  959.    Cxbtiobabi,  IX. 
IX.  Offices  generally. 

Right  to  discontinue  under  6  dt  6  W.  4,  c.  76, 
s.  68,  586.    Tolls,  L 
X  Justices  of  the  peace. 

1.    Authority  with  respect  to  jails,   147. 

Jail. 
8.  ExpeoMa  of  proeesdinga  tnstitated  be- 


Ibre  them  by  borough  pofioe^  868.    Btu 

TVTB,  XLL  6. 
XL  Justices*  dork. 

1.   NatoTO  of  his  office,  408.    Statuti, 

XLL  3. 
8.  What  fees  he  may  enforce  by  mandamiit 

to    the    corporation,    868.      Statutb, 

XLL  6. 
Xn.  Police. 

1.  Expenses  of  proceedings  instituted  by 

them,  868.    Statutb,  XLL  5. 
8.  Order  for  paying  costs  of  their  defenoi^ 

477.    Statutb,  XLL  4. 
Xm.  Jail. 

Appointment  of  chaplain,  147.    Jail. 
XIV.  Compensation  for  loss  of  office. 

What  emplayroent  as  attorney  not  such  an 

office,  402.    Statutb,  XLL  3. 
xn.  Remediea  against 

1.  By  assumpsit  for  money  had  and  le- 

oeived,  586.    Tolls,  L 
8.  By  mandamus  to  pay  expenses  neces' 

sarily  incurred,  868.    Statuti,  XLL  fi. 
3.  By  rule  to  pay  costs,  959.    Csbtiobaix, 

DC 

NAME. 

L  Of  party  to  obey  rule,  969.    Cxbtiobabi^ 

IX. 
n.    Signature    in    body  of  document,  674 

Babbbuft,  X.  1. 

NECESSARISa 
Supplied  to  infant,  606.    Ibfabt,  IL  1. 

NEGLIGENCE. 
I.  Of  innkeeper  or  his  servants,  164.    Is»> 

BBKPKB,  L 

IL  Of  railway  company  in  conveying  pM* 
sengers,  not  a  thing  done  or  omitted  in  pm^ 
suance  of  their  act,  747.    Railway,  L 

IIL   Primd   fade    evidence  o(  747.    Raii^ 

WAT,  L 

NEW  ASSIGNMENT. 

I.  In  case  against  sheriff  for  omiason  to  lety 
under  fi.  fa.,  758.     Execution,  III.  S. 

n.  Treating  declaration  as  divisible,  758.  Ex- 
bcutiob, IIL  8. 

NEW  TRUL. 
Motion  for. 

By  one  of  two  co-defendants  in  trespaae,  99t 
Babkbubt,  IX. 

NISI  PBIUS. 
L  Right  to  begin,  447;  Attobbbt,  L  I.  R»* 

PLBTIV, IL 

n.  Amendment  at,  440.    Billb,  X.  8. 
HI.  Jurisdiction  of  court  to  try  indictment,  S7, 
44.    Ibbictxbbt,  II.  4^  5. 

NONFEASANCE. 

Trespoas  when  the  proper  lemedy,  S61> 
Abbbbt,  IL  1. 
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NOTE- 
PfOmiflMTy.    BrLLS  or  EzcHAsres  in>  Pko- 

XIBSORT   NOTXI. 

NOT  GUILTY. 

1.  Whether  •  plea  amounts  to,  S97.   Mastxb 

AKi)  Sbryaitt,  V. 
U.  What  may  bo  proved  under,  164^    Iirir- 

KXEPSB,  L      731.  LlBXL,  1,  2. 

NOTICE. 

L  Of  action. 

For  thinj^  done  or  omitted  by  railway  com- 
pany in  pursuance  of  their  act :  what  ne- 
gligence not  such  a  thing,  747.   Railway,  I. 

n.  Judicial. 

As  to  locality,  37.    IirDiCTxxifT,  II.  4. 

in.  Official. 

When  necessary,  94.    Quo  Wabbawto,  Y. 

lY.  Of  chargeability,  500.     Pooa,  XIY.  2. 

Y.  Of  application  for  certiorari,  201,  207. 
Cbbtiobaui,  IY.  1,  2. 

NUISANCE. 

L  Prescription  or  custom  when  bad  as  tending 
to  produce,  701.    pRKSCRimoir,  III.  1. 

n.  Timber  laid  on  a  highway,  467.  Orssr, 
Y. 

NURTURE. 

Age  of,  210.    Poor,  XYI.  1. 

OATH. 

Information  bad  for  not  showing  that  charge 
was  upon  oath,  493.    Gamx,  L 

OBJECTION. 
When  precluded  by  form  of  issue,  310.  BAsrK- 

XRS,  I. 

OFFICE. 

L  Notice  of  election. 

Casual  information  not  sufficient,  94.    Quo 
Warranto,  Y. 
n.  Title. 

1.  Invalidity  of  election  to  inferior  office,  94. 
Q'jo  Warranto,  V. 

2.  Proceedings  to  question,  94.    Quo  War- 

RA?rTO,  Y. 

m.  Annual. 

How  long  it  continues,  626.    Totis,  I. 
IY.  Municipal.    Mukigipal  Corforatiov. 
Y.  Suspension  of. 

1.  When  it  does  not  aiTeet  the  officer's  right 
to  emoluments  of  office,  526.    Toils,  I. 

S.  Omission  to  reappoint,  when  it  does  not 
amount  to,  626.    Tolls,  I. 
YT.  Discontinuance  oC 

By  corporation  aggregate,  626.    Tolls,  I. 
YH.  Deprival  for  misbehaviour. 

Necessity  of  previous  summons. 

Mandsmui  to  a  vicar  to  restore  T.  H.  to 

the  office  of  parish  clerk.     Return,  that  T. 

H.  had,  on  speci6ed  oooasions,  misconducted 

himself  by  designedly  irreverent  aod  ridicu- 

yOL.  V.  77 


lous  behaviour  in  his  perftnrmance  ofob 
duty ;  by  sppearing  in  church  drunk,  so  as 
to  be  incapsble  of  performing  it ;  and  by  in- 
decently diBtorbing  the  congregation  during 
the  administration  of  the  sacrament  The 
return  stated  that  the  alleged  sets  were  done 
in  the  view  and  presence  of  the  defendant, 
and  after  repeated  reproof,  whereupon  the 
defendant  removed  him  from  his  office  of 
clerk.  Plea,  stating  that  T.  H.  had  not  been 
summoned  to  answer  for  his  conduct  before 
his  removal. 

Held,  that  the  return  was  bsd,  for  not  show- 
ing such  summons.     Begina  v.  Smithf  614« 

YIII.  Mandamus  to  restore. 
Parish  cleric,  614.     Ante,  YII. 

DC.  Recovery  of  emoluments. 
By  action  or  money  had  and  received  againiA 
corporation  aggregate,  526.    Tolls,  L 

OFFICER. 
I.  De  facto. 

His  title  wh«?n  not  to  be  disputed,  6401 
Poor,  XXIV.  2. 
n.  Declaration  by,  187.    EYins^rca,  IX.  1. 
III.  Accounts  of  deceased  officer,  773.   PomT« 
LI. 

OFFICIAL  ASSIGNEE. 
Psge  322.    Bond,  H.  1. 

OPINION. 
Re-examination  as  to,  731.    Lirxl,  L  2. 

ORDER. 

I.  Jurisdiction  on  fsce  of. 

1.  When  presumed  as  against  the  party 
instituting  the  proceeding,  71.  Poor^ 
XXVIIL  1. 

2.  Shown  by  construction  of  the  whole  or* 
der  together,  7L     Poor,  XXVIIL  1. 

8.  Inference  refused  of  the  affirmative  of  a 
fact  not  negatived  by  the  order,  7 1 .    Poo  a, 
XXVHL  1. 
n.  Defects  in. 

1.  Bad  for  not  satisfying  words  of  statute, 
691.     Poor,  XL  1. 

2.  Bad  for  multifarioosnesi^  691.  Poor, 
IX.  1. 

3.  Bad  for  not  showing  adjudication,  99 

BaIC  KRVPT,  IX. 

4.  Bad  for  not  showing  amount,  887 
HroHWAT,  IY.  2. 

ni.  Re8;)ecttng  costs,  477.    Statvtx,  XLI.  4. 

887.  HioHWAT,  IY.  2. 
I Y.  Of  sessions  subject  to  special  case :  d» 

ticeofoertioreri:  affidavit,  201,  207.   Cxft« 

T10RARI,  IY.  2. 

Y.  Effect  in  evidence. 
How  far  conclusive  of  th^  facts  found  therein 
Under  the  Highway  Act,  6  &  6  W.  4,  e. 
60.  s.  73,  (whereby,  if  any  timber,  6lc^  be 
laid  upon  the  highway  so  as  to  be  a  nuisance, 
and  is  not,  ailer  notice,  lemoved,  the  surveyor 
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hj  order  m  writings  ftom  one  Jotdre,  may 
remowe  the  Mine,)  a  jnitioe,  on  mfonnation, 
rammons  and  hearin;;,  made  an  order  in 
writing  for  the  rerooTal  of  plaintJiTa  timber, 
recited  in  such  order  to  be  laid  upon  a  high- 
Way;  and  the  timber  waa  accordingly  re- 
moved. 

Held  that,  in  an  action  of  treapaii  against 
the  magistrate,  plaintiff  could  not  give  evi- 
dence, in  contradiction  to  the  order,  that  the 
locus  in  quo  was  not  a  highway.  Mould  v. 
WUhamt,  469. 

OVERSEER. 
Of  the  poor.    Pooa,  III.— V. 

PARENT  AND  CHILD. 

L  Children  within  age  of  nurture,  210.  Poob, 

XVI.  I. 
IL  Seduction,  297.    MASTim  ahs  SamTAXT, 

V. 

PARISH. 

Eflect  of  subdivision    into    townships,  273. 
PooB,  X. 

PARISH  CLERK. 

I.  Deprival  614.     Opficb,  VIL 

XL  Mandamus  to  restore,  614.    OmcB,  VIL 

PARTICULARITY. 

In  indictment  for  conspiracy,  49.    Cokbpiba- 
CT,  II.  1. 

PARTICULARS. 

Bow  construed. 

Where  they  refer  in  terms  to  a  count  that 

has  been  struck  out :  aocQunt  stated. 

A  decUration  in  debt  contained  a  count 
on  a  deed  of  covenant,  whereupon  1500/. 
was  claimed  as  due  for  principal  and  inte- 
lest,  and  also  a  count  on  an  account  stated. 
The  particulars  claimed  1179/.  for  principal 
and  interest,  *^due  on  the  covenant  set  forth," 
in  the  former  count.  Defendant  pleaded 
Non  est  factum  to  the  former  count,  and 
Nunquam  indebitatus  to  the  latter.  Before 
the  trial,  the  former  count  was  struck  out ; 
but  the  pleadings  and  particulars  were  not 
altered.  Held  that,  under  the  particulars, 
plaintiff  mig^t  prove  a  written  admission  of 
1 179/.  being  due  for  principal  and  interest, 
and  recover  that  sum  on  the  account 
stated. 

Another  count  set  out  a  deed  of  covenant, 
dated  21st  June,  1839,  for  payment  by  de- 
fendant to  plaintiff  of  900/.  and  interest  at 
5/.  per  cent,  on  2 let  June  then  next  The 
action  was  commenced,  and  declaration  dated, 
in  July,  1843.  Breach,  non-payment  of  the 
000/.  and  interest  on  2ist  June,  1840,  and 
that  thers  was  due  and  owing  a  large  sum, 
to  wit,  1200/.,  whereby  an  action  had  ao- 
cmed,  ice  Held  good,  on  motion  in  arrest 
«f  judgment:  fint|  becauaa  it  did  not  appear 


that  only  one  yearns  intepesi  waa  doa  om 
2l8t  June,  1840;  secondly,  becauaa,  if  iJiat 
did  appear,  the  averment  that  more  waa  due 
might  be  rejected  as  surplusage,  or  a  remiit- 
titur  be  entered  for  the  ezceas.  Simmama  ▼. 
Wooa,  4  70. 

PARTNER. 
1.  Acts  of  one  partner  to  bind  the  firm. 

1.  Acceptance  of  bill  in  fraud  of  the  firm, 
185.     Bills,  X.  4. 

2.  When  not  on  guarantee  in  name  of  finiii 
833.    Guabantsb. 

n.  Bill  transactions  between  partners. 

Bill  drawn  by  firm  abroad  on  partner  ia 
England:  effect  of  acceptance  after  rrieaaa 
of  the  firm  abroad,  247.    Bills,  H.  3. 

m.  Settlement  of  accounts. 

1.  When  it  must  be  stamped  aa  being  an 
awatd. 

Proprietors  of  a  stage  coach  arranged 
among  themselves  that  each  should  boraB 
the  coach  for  certain  stages,  and  receive  tba 
payments  and  make  the  requisite  disbora»- 
ments  on  such  stages ;  and  it  was  the  prao 
tice  that  one  or  more  of  the  partners  evoy 
month  made  up,  and  sent  round  to  the  other 
partners,  a  written  account  from  the  way- 
bills, showing  the  receipts  and  disburaementa 
of  each  proprietor,  the  share  of  net  profits^ 
if  any,  due  to  each,  and  the  proprietora  by 
and  to  whom  the  ascertained  shares  dionld 
be  paid :  and  the  |>ayment8  were  made  a^ 
cordingly.  In  assumpsit  by  one  partner 
against  another  for  a  balance  so  adjusted, 
and  not  paid,  (the  partnership  still  contino* 
ing,)  the  piaintifi^s  case  rested  upon  a  written 
account  made  out  as  above,  but  not  stamped. 

Held  tliat,  if  an  action  at  law  would  lie  at 
all  on  a  settlement  of  partnership  aoooonis 
which  was  not  a  final  close  of  all  the  paiV 
nership  transactions,  still  the  settlement  m 
questiDO,  not  appearing  U*  have  been  agreed 
to  by  the  partners  generally,  or  by  the  plain- 
tiff and  defendant,  could  be  binding  only  m 
an  award ;  and  that  it  could  not  so  operalB 
for  want  of  a  stamp.     Carr  v.  8mt,hy  128. 

2.  Whether  an  action  may  lie  theraon  b» 
fore  a  final  close,  1 28.    Ant^,  1. 

rV.  Right  to  sue  inter  se. 

1.  By  assignee  of  sheriff  under  ezeeution 

against  one. 

A  fi.  f^.  was  issued  against  one  of  tw» 
partners ;  and,  while  the  sheriff  was  in  po» 
session,  a  fiat  in  bankruptcy  issued  against 
the  firm.  The  sherifi)  under  an  arrange 
ment,  (the  validity  of  wbich  waa  afterwtfda 
questioned,)  allowed  the  measenger  under 
the  commission  to  take  posse  asion  of  the 
goods;  the  messenger  kept  posse siion  m> 
cordingly,  and  the  goods  were  aoU  by  the 
aasigneea,  who  received  the  prooeeda.  The 
execution  creditor  sued  them  for  moncf  liai 
andncMvadi 
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HcUthat,  even  tf  Um  ihenff  httd  toU  the 
latereit  of  the  pertner  egainct  whom  execa- 
tion  iMued,  an  aooonnt  of  the  partnenhip 
liabilttiea  moat  have  been  taken  before  such 
fepreaentative  conUI  have  aoed  for  money 
iMd  and  received.  And  that  the  execatton 
creditor  in  this  caae  had  no  right  of  action. 
Oarbett  v.  VeaU,  408. 

8.  laaae  on  question  of  debt  between  two 
banking  oopartnerahipa,  having  membera 
in  common :  when  thia  fact  cannot  be  ob- 
jected, 310.  Bahkeri,  I. 
8.  Whether  before  final  aettlement,  128. 
Ante,  m.  1. 
y«  Bankruptqr. 

Efiect  of  bankruptcy  of  firm  after  aeixure  of 
partnership  efiects  under  tL  fiu  against 
one,  408.    Ante,  IV.  1. 
VL  Evidence  of  pertnershipb 

1.  Certified  copy  of  stamp  office  return,  310. 

BAiTKxaa,  L 
8.  Time  to  which  it  xelatea,  310.    Bavk- 
xms,  L 

PATENT. 

L  Contract  for  use  of  principle. 
Condition:  consideration. 

Declaration,  in  assumpsit,  recited  that 
plaintiff'  was  patentee  of  certain  improve- 
ments in  the  steam  engine ;  that  a  company 
bad  contracted  for  building  a  steam  vessel 
nnd  fixing  steam  engines  on  board  of  it; 
that  plaintiff  agreed  with  defendant  that  it 
■houid  be  lawful  for  the  company  to  make, 
construct,  or  manufacture  and  use,  the  said 
•team  engines  on  the  principle  of  the  patent, 
and  also  to  make,  construct,  or  manufacture 
and  use  on  board  any  other  vessels  thereafter 
to  be  purchased  or  built  by  the  company, 
•team  engines  on  the  principle  of  the  patent: 
and,  in  consideration  of  the  premises,  de- 
fendant agreed  to  pay  plaintiff  1000/.  on  1st 
August,  1837,  and  1000/.  on  1st  July,  1838, 
nnd  also  bL  per  horse  power  for  every  en- 
gine which  should  thereafter  be  made,  con- 
•tructed,  or  manufiictiired  and  used,  on  board 
any  other  vessel  thereafter  to  b^  purchased 
or  buiit  by  the  company,  in  which  the  prin- 
ciple should  be  used,  to  be  paid  on  the  tigth 
mg  of  or  enering  info  the  contract  for  the 
manufacturing  or  purchasing  such  engine : 
and  it  was  agreed  that  the  arrangements  of 
the  apparatus,  and  the  manner  of  construo 

'  tion  and  application,  should  be  to  the  appro- 
bation of  plaintifi^  who  might  at  his  own 
expense  employ  an  agent  to  superintend  the 
applicatbn ;  and  that  no  application  or  altei  a- 
tion  of  the  apparatus  shoukl  be  made  with- 
out being  first  approved  of  by  plaintiff:  and 
plaintiff  agreed  to  fumishf  at  his  own  ex- 
pense, all  necessary  drawbgs,  and  also,  at 
the  expense  of  the  company's  engineen,  any 
part  of  the  apparatua  which  the  engineers 
might  require.    The  count  stated  thai  the 


company  aftenvaids  contracted  with  F.  Ibr 
the  manufacturing  by  F.  of  tv«#  enginea  of 
650  hone  power,  to  be  used  on  board  a 
vessel  built  by  the  company  after  the  agre^ 
ment  waa  made,  in  which  engines  the  prin- 
ciple of  the  patent  was  to  be  used :  and,  ois 
entering  into  the  conlrart,  defendant  becaiae 
liable  to  pay  plaintiff  2760/.  Breach,  non* 
payment  thereot 

Plea.  That,  after  the  making  the  con- 
tract, and  before  the  principle  of  the  inven- 
tion had  been  used  by  the  company,  or  F. 
in  manufacturing  the  said  two  engines,  the  * 
company  and  F.  rescinded  so  much  of  the 
contract  as  related  to  the  principle,  and  the 
principle  never  was  used  in  manufacturing 
the  said  two  enginea :  and  that  the  plaintiff 
never  employed  any  servant  to  superintend^ 
disc,  nor  made  nor  was  required  to  make 
drawings  or  apparatus,  nor  incurred  any 
labour  or  expense,  in  respect  to  the  said 
engines. 

Held  bad,  on  general  demurrer;  beeanaa 
the  actual  use  of  the  principle  was  not  the 
consideration  for  or  condition  precedent  te^ 
the  payment,  and  the  liability  to  pay  accrued 
upon  the  company  making  the  c(.>ntrect  with 
F.,  and  could  not  be  afterwards  got  rid  of 
by  the  non-user.    Hall  v.  hainhridge^  233. 

IL  Sale  of  patent  article. 

Fitness  for  purpose,  288.    VsirnoRs,  L 

m.  Libel  in  respect  o^  624.    Libxl,  L  1. 

PAYMENT. 

L  Equivalent  to. 

By  writing  off  in  account,  949.  St  aw,  L 
IL  Distinction  between  admission  of  a  past  and 

receipt  on  a  present  payment,  949.  Stajcp,  L 
m.  Of  rates  by  landlord. 

Efiect  as  to  settlement,  216.  Poob,  XXL  1* 

PERJURY. 

False  evidence  given  in  a  proceeding  witfaoat 
Jurisdiction,  493.    Gamx,  L 

PLACE. 

L  As  affecting  jurisdiction. 

L  Venue,  in  criminal  cases,  16, 37, 44.    Iv* 

nicTWiirT,  n. 
2.  Of  coroner,  944.    Cobohxr. 
n.  Form  of  allegation. 

Eflect  of  word   •<  aforesaid,"  37.    IffDXCT> 
MX9T,  n.  4. 
m.  Intendment 

In  indictments^  37.    IiraiCTXXirT,  IL  4. 

PLEA.  f 

L  In  discharge. 

1.  Release  of  drawer,  247.    Bills,  IL  3. 

2.  Release  of  debt  before  account  stated,  247. 
Bills,  II.  3. 

IL  In  excuse. 
Fraudulent  endorwment  of  bill  by  depoai* 
tary,  966.    BAXKmurr,  XL  I 
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in.  Largenen. 

Plea  to  two  counts,  bad  aa  to  one,  847. 
BiLLt,  n.  8. 
lY.  Pais  damtn  continuance. 
A  plea  puis  darrein  continuance  may  be 
amended  on  terms,  though  an  assize  has 
elapsed  since  it  was  pleaded.    Bdnyd  v. 
Brtd,  594i 
V.  Particular  pleas. 

1 .  Not  guilty.    Not  Guiitt. 

5.  Whether  a  plea  amounts  to  general  issue, 
297.     Mastbr  A!rD  Sebtant,  V. 

8   Denying  plaintiiTs  property. 

Puts  only  the  possession  in  issue,  189.  Tbks- 

PASS,  11. 

4.  Enjoyment  aa  of  right,  584.  Pmascaip- 
T105,  V. 

6.  Unreasonable  delay,  265.  CsjimTSB 
Pabtt,  L 

PIiEADINO. 

I.  According  to  legal  effect. 

Bill  of  exchange  with  qualified  acceptance, 
86.     Bills,  X.  3. 
IL  Ambiguity. 
An  ambiguity  whether  the  facts  pleaded  con- 
stitute a  defence  is  not  cured  by  verdict, 
584.     PiiascRiPTioiv,  V. 
[IL  Duplicity.     Multitabiousitbss. 
(V.  Largeness. 
Plea   to  two  counts,  bad   as  to  one,  247. 
Bills,  II.  3. 

V.  Unnecessaiy  allegations. 

Must  be  proved  when  tbej  become  part  of 
description,  447.    Attobsi  it  ,  I.'  1 . 

VI.  Repugnance. 

In  amount  claimed,  170.    Pabticulabs. 
Vn.  Rejection  of  surplusage. 
Repugnant  claim  of  excess,  170.    Pabtigc- 

LAHS. 

Vm.  Rule  that  every  thing  must  be  alleged 
which  is  essential  to  the  matter  pleaded. 

1.  Enjoyment  as  of  right,  584.    Prbscbip- 

TION,  V, 

2.  Sufficiency  of  seizure,  or  that  there  were 
no  other  goods  that  could  be  seized,  in 
plea  by  sherifl'  that  he  withdrew  from  part 
by  direction  of  plaintiff,  judgment  creditor, 
and  could  not  sell  the  residue,  758.    Exs- 

CUTIOJI,  lU, 

8.  Averments  to  connect  slanderous  matter 
with  iilatntifl*  so  as  to  constitute  a  cause 
of  action,  624.     LrasL,  I.  1. 

4.  Interference    of    assignees,   in   pleading 
plaiiitifi*'s  bankruptcy  to  an  action  by  him 
for  ailrr-acquired  property,  965.    Bamk- 
KUPT,  XI.  1. 
IX.  Under  statutes. 

Must  follow  the  statutory  words,  584.  Pbs- 

SCIUPTtOM,  V. 

Z    Property. 

Plea  of  seizure  under  fi.  fii.  bad  for  not  show- 
ing whode  goods  were  taken,  634.  Scibx 
Facias,  I.  2. 


XT.  Authority. 
Jarisdidion  of  finign  court,  941.     Jinie- 

vBiTT,  rv. 

Xn.  Tide. 

Distinction  between  defective  statement  and 
statement  of  defective  title,  584.    Pii 

BGBlPTIOir,  V. 

PLEADINGS. 
Striking  out 

After  judgment  by  default,  322.  Bonn,  IL  L 

POACHING, 
Page  493.    Gaxx,  L 

POOR. 

I.  Poor  law  commiaaionera* 
Their  rules. 

1.  How  proved.  i?eguia  ▼.  Dar/inou^A,  fcri^ 
885,  n. 

2.  Authority  as  an  act  of  Parliament,  876. 
Post,  IX.  1. 

II.  Guardians. 

1.  Of  union,  not  parish  ofBoen,  506.    Potl^ 
XXIV.  1. 

2.  Of  parish,  or  parish  ofBcers. 

Where  the  laws  for  the  relief  of  the  poor 
in  a  single  parish  are  adminis^red  by  a  Iwanl 
of  guardians  under  stat  4  dr  5  W.  4,  c  7C, 
s.  89.  the  guardians  are  ofllicers  of  the  parish, 
and  a  notice  of  char  -eability,  under  sect.  79, 
signed  by  three  or  more  of  them,  is  well 
signed. 

By  a  local  act,  13  G.  8,  c.  50,  sevenl 
parishes  were  united  for  the  purposes  of  the 
relief  of  the  poor,  and  a  board  of  guaTdiaof 
was  constituted  for  the  united  district,  with 
full  powers  for  maintaining,  relievinit  and 
employing  the  poor;  repairing  and  enlarg- 
ing workhouses;  laying  rates  for  the  par- 
poses  of  the  act  on  tlie  rateable  property  in 
the  district  (dit^tnguishing  each  paiicb); 
bimling  poor  children  apprentices;  taking 
bastardy  bonds;  and  granting  parish  certifi- 
cates :  and  it  was  provided  that  no  poor  rate 
was  to  be  laid  in  the  several  parishes  or  either 
of  thenv  other  than  was  directed  by  the  act; 
that  no  settl'ment  appeal  should  be  made, 
prosecuted  ur  defended  by  any  of  the  church- 
wardens or  overseers  of  the  several  fisrishes 
without  an  order  of  the  guaidians ;  that  (he 
act  shou'd  not  be  construed  to  alter  the  laws 
then  subsisting,  respecting  the  removal  of 
the  poor,  between  any  parish  or  place  with- 
out the  district,  and  any  of  the  parishes  with- 
in the  same,  but  such  Isws  should  continue 
in  force,  except  in  the  case  of  certiiicateM  and 
appeals  (as  shove)  ;  and  that  all  coats  which 
should  accrue  to  any  of  the  parishes  thereby 
united,  from  the  prosecution  or  defence  of 
any  settlement  appeal,  should  he  defrayed  ool 
of  the  rates  to  he  raised  by  virtue  of  the  act 

An  order  was  obtained  for  the  removal  of 
•  poor  person  from  one  of  the  united  partdui 
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to  a  pamh  out  of  the  district  And  a  copy 
of  the  order  and  ezaminatione  and  a  notice 
of  cbargeability  was  sii^ed  and  sent  to  the 
overseers  of  the  last-m<*nttoned  parish,  not  by 
the  churchwardens  and  overseers  of  the  re- 

.  moving  parish,  but  by  three  guardians  of  the 
united  district,  both  the  notice  and  order 
stating  that  the  pauper  was  cliargeable  to  the 
xemoving  parish. 

Held,  that  the  guardians  of  the  united  dis- 
trict were  not  officers  of  the  several  parishes 
comprised  therein,  and  that  the  notice  of 
chargeability  was  insufficient  Regina  v. 
Lamle'h,  Guardians  of,  513. 
8.  Of  parishes  united  under  local  act,  when 
not  officers  of  the  parishes,  513.    Ant^,  2. 

HI,  Parish  officers. 

1.  Acts  by  the  majority,  500.    Post,  XIV.  2. 

2.  Notices  by,  600,  506.  Poet,  XIV.  2, 
XXV.  1. 

8.  Signature  by,  506.    Post,  XIV.  2. 

4.  Sis^nature  for,  by  another  person :  show- 
ing authority  aliunde,  506.     Post,  XIV.  2. 

6.  Guardian  of  union,  is  not,  506,  513. 
Ante,  11.  2.     Post,  XIV.  2. 

6.  Of  pariah,  513.    Ante,  U.  2. 

7.  Their  agency.     Post,  VIII. 
IV.  Churchwardens  and  overseers. 

1.  Efiect  of  one  of  the  body  being  de  facto 
both  chun'hwarden  and  overseer,  640. 
Po«t,.XXIV.  2. 

5.  What  they  may  do  notwithstanding  de- 
fect in  title,  640.     Post,  XXIV.  2. 

8.  Title  how  not  questioned,  640.  Post, 
XXIV.  2. 

y.  Assistant  oven<eer. 

Complaint  by,  901,  907.     Post,  XII.  3,  4. 

VI.  Workhouse, 

Out  of  parish ;  relief  in,  872.    Post,  XXIII.  3. 

VII.  Expenditure  of  money. 

Authority  inferred  from  previous  conduct,  66. 
Post,  XXIX. 

VIII.  Agency. 

1.  Inference  of  authority  to  expend  money 
from  previous  co.-idu  t,  66.     Point,  XXIX. 

2.  Sii^nature  by  agent,  506.    Post,  XXV.  1. 

3.  Of  parish  officers  informally  appointed, 
640.     Post,  XXIV.  2. 

4.  Of  parish  officers  in  matters  of  appeal, 
912.     Post,  XXI.  2. 

IX.  Overseers'  accounts. 
1.  Audit  by  justices. 

The  authority  of  justices  in  petty  sessions 
to  audit  the  accounts  of  overseers,  under 
Stat  50  G.  3,  c  49,  s.  1,  is  not  taken  away, 
as  to  any  portion  of  such  accounts,  by  stat 
4  &  5  W.  4,  c  76,  s.  47;  and  the  justices 
may  allow  items,  which  have  been  dis- 
allowed by  the  auilitor  under  the  latter  sta- 
tute at  his  qusrteriy  audit 

On  motion  for  a  mandamus  to  justices, 
the  court,  if  they  doubt  whether  the  writ 
ahould  or  should  not  be  granted,  will  not 
direct  it  to  issue  merely  in  order  that  the 


justices  may  make  a  return,  and  be  protected 
by  Stat.  6  &  7  Vict  c  67,  s.  3,  if  a  peremp- 
tory mandamus  should  issue  and  be  obejred. 

And,  where  a  mandamus  is  directed,  to 
justices,  they  ought  not  to  make  a  return  in* 
stead  of  obeying  the  writ  merely  to  gain  the 
protection  of  the  statute.  Jiegina  v.  JkwU 
mou'hf  Earl,  878. 
2.    Distress    warrant    for    balance,    878. 

Ant^,  1. 

X.  Subdivision  of  parish  into  townships. 

That  part  of  the  parish  of  Halesowen, 
which  lay  in  Shropshire,  consisted  of  several 
townships,  H.,  O^  and  others,  but  maintained 
its  poor  out  of  a  common  fund,  adminwtered 
by  officers  for  the  whole  of  that  part  of  the 
parish.  Afterwards,  in  obedience  to  a  man- 
damus, separate  appointments  of  overseers 
were  made  (or  the  respective  townships,  and 
each  then  maintained  its  own  poor.  Be- 
fore the  subdivision,  a  patiper  was  settled  in 
the  Shropshire  district  of  Halesowen,  by  a 
hiring  and  service  in  township  H.  Heldj 
that  he  was  not  therefore  removable  to  town- 
ship H.  as  the  place  of  his  settlement  when 
overseers  were  appointed  for  that  place. 
Regina  v.  Hu  mini?/on,  273. 

XI.  Maintenance  by  relations. 

1.  An  order  of  maintenance  under  stat 
59  G.  3,  c.  12,  s.  26,  directing  payments 
to  be  made  ao  long  as  the  poor  person 
shall  be  **  chargeable,"  is  bad ;  the  word 
«  chargeable"  not  Jbeing  equivalent  to  the 
words  *<  not  able  to  work,**  used  in  the 
statute. 

An  order  lor  maintenance  of  paupers  by 
a  relation,  if  it  direct  an  entire  sum  to  be 
paid  for  the  maintenance  of  three,  so  long 
as. three  shall  be  chargeable,  is  bad  as  to  all. 
In  re  Mor'tn,  591, 

2.  Order  bad  in  part  591.     Ant^,  1. 

3.  Duration,  591.     Ante,  1. 

XII.  Removal :  complaint  by  parish  officers. 

1.  Need  not  he  in  writing,  653.     Post  S. 

2.  By  one  with  authority  of  all. 

Under  stat  13  &,  14  C.  2,  c  12,  s.  1,  tbo 
complaint  upon  which  an  order  of  removal 
is  made,  neeid  not  be  in  writing.  Therefore, 
where  a  written  complaint  was  made  to  the 
removing  justices,  signed  by  only  one  over- 
seer, and  purporting  to  be  his  complaint  bat 
it  was  shown  at  sessions  that  tbo  complaint 
was  in  fact  made  with  the  concurrence  of 
all  the  parish  officers,  this  was  held  to  war- 
rant an  order  of  removal,  purporting  to  be 
made  on  the  complaint  of  the  overseers, 
though  it  did  not  appear  that  evidence  of 
such  concurrence  had  been  laid  before  the 
removing  justices. 

An  examination  stated  a  hiring  and  ser- 
vice, and  relief  given  by  the  appellant  paridi 
during  the  pauper's  residence  elsewhere. 
The  appellants,  in  their  notice  of  grounds 
of  appeal,  alleged  tliat  the  pauper  *uever 
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acqnired  a  MtUement  in  the  appellant  pamh 
by  such  hiring  and  lervicef  **  or  by  any  other 
DieanB."  At  the  trial,  the  responJentt  proved 
only  the  relief. 

Helff  that  the  appellants,  in  answer,  were 
entitled,  under  their  notice,  to  show  that  the 
relief  was  given  by  mistake,  and  that  the 
respondents  had  subsequently  relieved  the 
pauper  while  resident  in  their  parish.  /?#> 
gitui  V.  ]  effinf[ham,  653. 
8.  By  assistant  overseer:  what  course  the 

sessions  ought  to  take  on  appeal. 

If  the  complaint  on  which  paupers  are 
removed  purports  to  be  **the  information 
and  complaint  of  R.  R.,  assistant  overseer,** 
without  any  further  statement  as  to  the  com- 
plainant, and  copies  of  the  order  of  removal 
and  examinations  are  transmitted  by  the  n> 
moving  parish  according  to  stat  4  &  5  W.  4, 
c.  76,  8. 79— 

Qi/<frf,  whether  the  sessions,  on  appeal, 
may  at  onre  treat  the  complaint  as  made 
without  authority,  and  on  that  ground  quash 
the  order  of  removal,  or  whether  they  must 
receive  evv^enoe,  if  tendeied,  to  show  that 
the  assiKtant  overseer  was  in  fact  authorized 
to  lay  the  complaint 

The  examinations  on  which  an  order  of 
removal  was  made  stated  that  the  pauper 
came  to  live  with  B.,  as  a  farm  servant:  that 
he  was  not  engaged  for  any  particular  time, 
but  that  B.  found  him  board,  washing,  lodg- 
ing, and  clothes  for  so  long  a  time  as  he 
stayed :  that  pauper  continued  in  B.*s  service 
in  that  manner,  without  leaving,  for  three 
years,  during  all  which  time  he  lived  and 
slept  on  the  farm ;  that  there  never  was  any 
other  agreement  come  to,  but  B.  found  pau- 
per in  boanJ,  wasliing,  clothing,  and  lodging 
during  the  said  service. 

helffj  that  the  examinations  did  not  show 
any  hiring,  and  were  therefore  insufficient. 
Besrina  v.  Catlerat,  901. 
4.  By  assistant  overseer  of  union,  as  such, 

whether  bad  on  the  face. 

If  the  complaint  on  which  paupers  are 
removed  purports  to  be  «the  information 
antl  complaint  of  D.,  general  assistant  over- 
seer of  the  poor  of  the  Preston  union,**  of 
which  the  removing  township  is  part,  with- 
out any  further  statement  as  to  the  com- 
plainant, and  copies  of  the  order  of  removal 
and  examinations  are  transmitted  by  the  re- 
moving parish,  according  to  stat  4  &  5  W.  4, 
c  76, 8.  79,  QiNpff,  whether,  on  appeal,  it  be 
ground  of  objection  that  the  complaint  was 
made  by  a  person  not  appearing,  on  the  hce 
of  the  document,  to  have  any  authority  ? 

SentbU,  per  Patteson,  J.,  that,  if  the  se»- 
aiona,  on  bearing  evidence,  have  confirmed 
the  order,  this  court  may  presume  that  an 
authority  in  fact  was  proved. 

If  pauper  in  his  examination  states  that 
he'took  a  house  for  a  year  at  19/.,  and  re- 


sided, &C.,  and  « paid  lent^  for  the  whola 
time  of  his  tenancy,  this  does  not  show  Hht^ 
house  to  have  been  held,  and  **the  rtnt  fer 
the  same"  paid,  within  stat  59  G.  3,  c  60» 
Befnnu  v.  Itetft,  907. 

6.  Presumption  of  authority,  907.    Ante>  4. 
XIII.  Removal:  examinations. 

1.  Good,  though   stating  an  essential  ftd 

only  inferentially,  662.     Post,  XX.  7. 
8.  Bad,  for    insufficiently  negativing  mar 

liage,  669,  n.     Post,  XX.  5. 

3.  Bad,  for  not  ahowing  hiring,  901.  Ant^ 
XII.  3. 

4.  Bad,  for  not  ahowing  payment  of  ttm 
rent,  but  only  of  rent,  907.   Ante,  XII.  4^ 

6.  Bad,  for  not  showing  consent  of  wife  to 
her  separation  from  husband,  916.  Poa^ 
XV. 

6.  Heading :  sufficient  description  of  subjeet 
of  inquiry,  916.     Post,  XV. 

7.  See  also  grounds  of  appeal,  Post,  XXT. 
XrV.  Removal ;  chargeability ;  notice  of  charge 

ability. 

1.  What  is  chargeability,  591.    Ante,  IV. 

2.  Notice,  by  whom  cent 

Under  stat  4  &  6  W.  4,  c.  76,  a.  79,  no> 
tice  of  chargeability  must  proceed  from  a 
majority  of  the  parish  officers,  or  three  giiaii» 
dians  at  least,  of  the  removing  parish. 

Whether  the  notice  on  the  face  of  it  most 
show,  by  the  signatures  of  the.  parties  or 
otherwiae,  that  it  does  proceed  from  aucfa  a 
majority,  Ac^  quart,  hegina  ▼.  HeMtbury^ 
500. 

3.  What  it  must  show  on  the  face  of  it,  500. 
Ante,  2. 

4.  Signed  by  gnardiana  of  parish,  auffidcn^ 
513.     Ante,  11.  2. 

5.  Signed  by  guardians  of  district  of  parisbea 
insufficient,  5 1 3.     Ante,  II.  2. 

XV.  Removal :  wife  from  huabaud. 
Consent  to  separation. 

Assuming  that  a  wife  may  be  removed  to 
her  maiden  settlement  without  her  husband, 
by  consent  of  both,  such  consent  is  not  to  be 
inferred  from  examinations  of  the  husband 
and  wife  taken  at  the  aame  time  before  the 
removing  justices,  in  which  the  husband 
states  his  consent,  and  the  wife  aays  nothing 
on  the  subject 

The  first  examination  purported,  hy  the 
heading,  to  be  taken  by  the  justices  touching 
the  settlement  of  J.  M.,  the  husband  :  other 
material  onea  purported  to  be  taken  ••  at  the 
time,  place,  and  in  manner  aforesaid  :**  but 
one  of  these  related  entirely  to  the  wife'a 
maiden  settlement,  and  the  order  removed 
her  and  her  children,  and  not  the  husband. 
Held,  that  the  examinationa  were  not  on  thai 
account  objectionable,  on  appeal  against  the 
order. 

The  examinations  stated  that  thehnshand 
and  a  parish  officer  had  diligently  inquired 
in  all  likely  placea  lor  the  husband'a  aeltla> 
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awnt,  bQt  bad  not  fiyund  any,  and  beliered 
he  had  none,  held,  that  the  search  wan 
aufficieatly  stated,  and  that  the  examinations 
were  not  deiectiye  for  omitting  to  show 
with  more  certainty  that  the  husband  had 
not  a  settlement  in  Scotland,  Ireknd,  the  Isle 
of  Man,  dec.,  to  which  he  and  his  family 
might  have  been  removed  under  stat.  69  G. 
9,  c  12,  8.  33.     Begina  v.  Leeds,  916. 

XVI*  Removal :  parent  and  child. 
1.  Children  within  age  of  nurture. 

The  rule,  that  a  child  within  the  age  of 
nnrtore  cannot  be  separated  from  the  mother 
fay  Older  of  removal,  is  established  for  the 
benefit  of  the  child,  and  therefore  cannot  be 
dispensed  with  by  the  mother's  consent. 

A  woman  having  children  by  a  fint  mar- 
riage, bom  in  parish  B.,  married  again ;  her 
husband  was  unable  to  maintain  the  chil- 
dren ;  and  the  &mily  became  chargeable  to 
parish  A.  The  mother  consented,  and 
wished  that  the  children,  then  in  the  work- 
house of  A.,  and  being  within  the  age  of 
nurture,  should  be  removed  to  their  own 
parish ;  and  two  justices  thereupon  made  an 
order  for  removing  them  to  B.,  which  the 
sessions  on  appeal  confirmed,  sulject  to  a 
ease.  This  court  quashed  the  orders.  He" 
gina  V.  Birmingham,  210. 
3.  Consent,  210.     Ante,  1. 

XVIL  Settlement,  generally. 

1.  Effect  of  subsequent  division  of  parish 
into  townships  maintaining  their  own  poor, 
273.    Ante,  X. 

2.  Extinction,  273.    Antd,  X. 

3.  Edect  of  general  traverse  ot,  653.  Ante, 
XIL2. 

XVIII.    Settlement:    wife*s    maiden    settle- 
ment 

1.  What  search  for  husband's  settlement 
sufficient,  916.    Ante,  XV. 

2.  Heading  of  the  examinations,  916.  Ante, 
XV. 

SIX.  Settlement  by  apprenticeshipb 

1.  What  statement  sufficient  to  exclude  the 
in&renoe  of  a  binding  by  the  parish; 
covenant  indenture,  484.    Post,  XXIL  1. 

2.  What  statement  sufficient  to  show  that 
an  instrument  has  been  destroyed.  JUgina 
▼.  Cumberworth  Half,  488. 

Settlement  by  hiring  and  service. 
1    Completion  of  service  before  14th  August, 

1834. 

Pauper  being  hired  as  a  yearly  servant  on 
SOth  November,  1828,  continued  to  serve 
under  the  hiring  till  1837.  On  the  30th 
November,  1833,  and  (or  ibrty  previous  days, 
she  resided  in  the  parish  of  St.  Pancras. 
In  March,  1834,  and  thence  till  1837,  she 
resided  in  St  Marylebone.  HM  that,  by 
the  operation  of  stat  4  dt  6  W.  4,  c.  76, 
%  65,  she  was  settled  in  St.  Pancras  and  not 
In  St  Marylebone.  iZegtna  v.  &•  Pancra$^ 
13. 


2.  Continuing  eontract.  \%    Ant^,  I. 

3.  Subsequent  subdivision  of  pariah,  27^ 
Ante,  X. 

4.  Exceptive  hiring :  evidence  of  cnatom  to 
explain  written  contract 

Pauper  agreed  in  writing  to  work  for  R. 
dt  Co.  in  their  trade.  The  written  teinie 
were,  that  pauper  and  othera  enfraged  «  to 
serve  B.  &,  Co.  from  1 1th  November.  1815, 
to  11th  November,  1817,  at  prices,  dec ;" 
«  to  lose  no  time  on  our  own  account,  to  do 
our  work  well,  and  behave  ouxaelves  in  every 
respect  as  good  servants." 

On  the  trial  of  an  appeal  raidng  the  ques- 
tion of  settlement  by  a  year's  service  under 
such  hiring,  it  appeared  that  pauper  had  oo 
casionally  absented  himself  on  holidays  dur- 
ing the  year. 

Held,  that  a  witness  mig^t  be  asked  whether 
it  was  not  the  custom  of  persons  employed 
in  the  particular  trade,  under  contracts  like 
that  of  the  pauper,  to  have  certain  holidays 
in  the  year,  and  the  Sundays  to  themselves. 

The  sessions  quashed  the  order,  subject  to 
a  case,  in  which  it  was  Mated  that  the  evi- 
dence had  been  rejected,  and  that,  if  this 
court  held  it  admissible,  the  appeal  should  go 
bark  to  the  sessions  to  be  reheard.  This 
court  refused  to  send  the  case  back,  and 
quashed  the  order  of  sessions.  Megina  v. 
Sioke  upon  Trent,  303. 

5.  Omission  in  examination  to  negative  mar- 
riage. 

A  pauper  was  removed  to  P.,  on  her  ex- 
amination, in  which  she  stated  that,  while 
unmarried,  she  served  for  several  yeara  un- 
der a  general  hiring  in  P.  On  appeal,  the 
sessions  confirmed  the  order,  subject  to  a 
case,  in  which  they  stated  as  their  opinion, 
that  the  examination  disclosed  sufficient  evi 
denoe  of  a  settlement  by  hiring  and  service  { 
adding,  that  the  question  for  this  court  was» 
whether  it  did  disclose  sufficient  evidence. 

This  court  quashed  the  order  of  sessions^ 
because  the  examination  did  not  show  that 
the  pauper  was  unmarried  at  the  time  of  the 
contract  of  hiring.  Begina  v,8t*Paul  Covent 
Garden,  669,  n. 

6.  General  hiring  not  inferred  from  service, 
901.    Ante;  XIL  3. 

7.  Examination :  yearly  hiring  stated  only 
inferentially. 

Justices  removed  to  the  township  of  P.  as 
upon  a  settlement  by  hiring  and  service,  on 
the  pauper's  examination ;  which  stated  that 
he  went  to  work  at  C.'s  fiictory  called  R. 
Mill,  in  the  township  of  P. ;  that  there  was 
a  custom  in  the  mill,  under  which  he  worked, 
requiring  the  workpeople  to  give  a  fortnight^a 
notice  before  leaving  C.*s  employment;  that 
he  remained  in  C.*s  employment  belter  than 
two  years,  residing  and  aleeping  in  P.;  that 
the  works  consisted  of  two  mills ;  that,  when 
be  wanted  to  leave  the  fint  mill,  after  work 
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ing  there  a  year,  to  go  to  the  other,  he  had 
to  give  a  fortnigfat^B  nocioe  that,  after  working 
in  the  other  a  year,  he  wished  to  leave,  but 
was  not  allowed  to  do  so  without  a  fortnight's 
notice,  and  that  he  afterwards  left  on  receiv- 
ing  a  fortnight's  notice  from  the  overlooker. 

Heldf  that  from  this  examination  the  jua- 
tices  might  infer  a  jearly  hiring,  and  that 
the  examination  was  sufficient,  though  the 
pauper  only  stated  the  facts  from  which  the 
inference  resulted,  and  not  the  fact  inferred. 

On  appeal,  the  sessions  confirmed  the  or- 
der, subject  to  a  case  setting  out  the  evidence 
on  the  trial,  which  agreed  with  the  examina- 
tion except  so  far  as  is  varied  in  the  follow- 
ing particulars. 

Pauper  went  to  work  as  a  piecer  at  C.*s 
first  mill,  to  serve  the  person  working  the 
mill  as  master  spinner,  who  was  C.  The 
practice  of  the  mill  is,  that  the  piecers  assist 
spmners  to  whom  they  are  attached:  the 
master  spinner  pays  the  spinner  the  whole 
wages  in  proportion  to  the  work  done ;  the 
apinner  pays,  engages,  and  dismisses  the 
piecer,  without  (he  master  spinner*s  inter- 
ference. Psuper  was  engaged  in  this  way 
at  the  first  mill,  tiy  a  spinner,  at  wages  of  so 
much  per  week,  paid  every  fortnight,  a  fort- 
night's notice  ending  at  any  week  being  re- 
quired before  quitting.  The  second  mill  was 
worked  by  M.,  wl^o  took  it  of  C,  had  the 
sole  management  of  it,  and  spun  by  com- 
mission for  C.  St  so  much  per  hundred  weight 
of  yarn  spun :  but  the  mill  was  under  the 
superintendence  and  control  of  C.  Pauper 
engsged  with  M.  to  work  as  a  spinner,  and 
he  paid  according  to  the  quantity  of  work 
done;  nothing  was  said  as  to  how  long  he 
was  to  remain ;  the  same  understanding,  as 
before,  prevailed  aa  to  notice.  He  hail  re- 
ceived his  wages  every  fortnight  from  M.'s 
manager. 

Ueld  that,  on  this  evidence,  the  sessions 
were  warranted  in  finding,  if  they  so  thought 
fit,  a  yearly  hiring  to,  and  service  with  C. 
And  this  court  confirmed  the  order  of  ses- 
sions, assuming  that  the  sessions  had  pursued 
the  course  proper  in  stating  a  case,  and  there- 
fi>re  intended  to  atato  their  own  finding  of  the 
fact,  subject  to  tbe  opinion  of  this  court 
whether  the  evidence  warranted  the  finding, 
and  had  not  intended  to  aak  this  court  to 
find  the  fact     Regina  v.  Pi/Anngtoti,  662. 

8.  Inference  of  general  hiring  firom  a  con- 
tract for  weekly  wages  and  fortnight's  no- 
tice, 663.    Ante,  7. 

9.  To  what  master :  hiring  to  woik  for  ser- 
vant or  agent,  668.    Ante,  7. 

XXI.  Settlement  by  payment  of  rates. 
1.  Payment  by  lamilord  insuffident 

Pauper  oocupied  premises  at  a  yearly  rent, 
under  an  agreemaiit  by  whieb  the  landlord 
was  to  pay  all  rates.  The  rent  was  higher 
<IQ  that  aeeoum  than  it  woald  otherwise 


baTebeen.  Panperwas  asafierd  tofhepoor 
as  the  occupier;  but  the  landlord  always 
paid  the  rate. 

Heldf  that  the  paoper  did  not  gain  a  aetUe 
ment  by  being  charged  with  or  asKsied  to, 
and  paying  the  poor  rate,  under  stat  4  W. 
&M.C  U.S.  6,or  4&  5  W.4,c.  76,8.661 
Begina  ▼.  South  A't/ring/OM,'216b 
2.  Ground  of  appeal:  allegation  of  paymem 

does  not  show  charge. 

A  certiorari  issued  to  bring  op  sll  orders 
made  between  «<  The  InhabitanU"  of  the 
parish  of  M.  and  those  of  the  parish  of  0. 
An  order  of  sessions  was  returned,  msde  on 
appeal  by  *<  The  rhurchwardent  and  over- 
eeeri*  of  M.  against  an  order  of  removsl 
from  U.  to  M. 

held,  no  variance. 

A  statement,  in  gronnda  of  appeal,  that 
the  pauper  became  tenant  of  a  boose,  Ac, 
occupied  it  for  seven  months,  and  **paid" 
tha  fiarocbial  ratea  or  taxes  in  respect  of 
snch  house,  does  not  show  a  settlement  by 
being  charged  with  and  paying  public  tsiei, 
dccn  within  staL  3  dc  4  W.&  M.C.  ll,a6. 
Fegina  v.  St,  Olave\  912. 

XXII.  Settlement  by  renting  a  tenement 

1.  By  renting  tbe  feeding  of  a  cow:  whtt 
statement  insufficient 

The  examination  of  a  pauper  stated  that, 
when  fourteen  years  old,  be  «  was  put  oat 
an  spprentice  by  covenant  indenture"  to  A. 
B.  for  seven  years,  and  went  to  and  resided 
with  him  in  C.  under  the  indenture  for  fits 
years,  when  pauper's  brother  purcbssed 
his  time  out,  and  the  indenture  was  dsi 
strayed. 

Held  that,  for  the  case  of  a  common  bindi 
ing,  this  statement  was  sufficiently  particular; 
and  that  it  was  not  to  be  inferred  from  ths 
language  uaed  that  the  binding  might  bate 
been  by  a  parish. 

The  notice  of  grounds  of  appesl  staled 
that  the  pauper  in  16 IS  *<  rented  and  oocn* 
pied"  a  *'  tenement*'  in  •*  D."  consisting  of 
the  keeping  or  feeding  of  a  cow,  of  which 
he  was  the  owner,  by  and  on  the  land  and 
premises  of  J.  H^  for  one  whole  year,  and 
which  was  of  the  value  of  10/.  a  year  at 
least,  and  for  which  be  paid  J.  H.  4«.  a  week 
during  the  whole  year. 

hdd,  that  tha  pauper  did  not  appear  by 
this  statement  to  have  enjoyed  such  an 
uiterest  in  the  profit  of  land  as  entiiM  hia 
to  a  settlement  in  D.  Begma  ▼.  Cwnber' 
worth  Half,  484. 

2.  Examination  bad,  lor  not  showing  ptT 
ment  of  the  rent^  907.    Ani^d,  XIL  4. 

a  Payment  of  ratea  by  landlord,  216.  IdA, 
XXI.  1. 

XXIII.  Settlement,  aa  evidenced  by  relieC 

1.  When  mistake  may  be  ahown  undergo 

neral  traverae,  65a    Ant^,  XIL  % 
2   When  aobsequent  Belief  by 
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tOMif  DO  fhown  QDdop  gtaAw  trtvono, 
853.    Ant^,  XIL  8. 
S.  Relief  in  fNiriih  workhodae  loodlj  Mtoate 
Mil  of  pariflh. 

Relief  gttcn  by  puish  ofltcera  in  a  place 
out  of  their  pariah,  hot  where  thej,  by  eon- 
tract,  have  their  paupera  maintaiaed,  le  the 
iame  in  legal  eflfeel,  aa  to  aettlement,  as  re- 
lief within  the  pariah,  and  la  therefore  not 
primA  facie  evidence  that  the  pauper  iaaettled 
111  the  relieving  parish. 

Although  it  do  not  appear  that  such  place 
was  parish  property,  or  establtshed  aooordtng 
to  any  statute  for  bmlding  or  providing 
parish  houses.  JUgina  v.  Si*  Gilet  m  the 
FieMt,  873. 
XXIV.  Appeal  against  order  of  lemovah  no- 
tice of  appeal. 
I.  Description  of  order  appealed  against 

Notice  of  appeal  against  an  order  of  re- 
moval described  the  order  by  its  contents, 
but  did  not  state  the  namea  of  the  removing 
justices.  On  the  trial  of  the  appeal  this 
waa  argued  as  a  preliminaiy  objection ;  and 
the  aeasiona,  without  further  bearing,  con- 
firmed the  order,  subject  to  the  opinion  of 
ibis  court,  on  a  case,  which  submitted,  as  the 
point  fbr  decision,  whether  the  nofiee  was 
defective  lor  the  reason  above  mentioned; 
directing  that,  if  this  court  held  the  notice 
good,  the  case  should  be  sent  back  to  the 
ifeesions,  to  be  heard  on  the  merits. 

This  court  overruled  the  objection  with- 
•nt  argument,  and  allowed  the  case  to  go 
back  to  the  sesBtona.  JUgina  v.  WtBthough' 
Con,  300. 

t.  What  parish  oflficera  may  give :  the  aame 

person  churchwarden  and  overseer. 

A  pauper  having  been  removed  to  parish 

A.,  by  an  order  directed  to  the  chun^wardens 

ind  overaeers  of  A.,  notice  of  appeal  and 

grounds  of  appeal  waa  served,  purporting  to 

be  sii^ned  by  M., «« churchwarden,"  aiid  M. 

and  N.,  «  overseers."    Two  churchwanionk 

'    had  been  appointed,  of  whom  M.  was  the 

survivor ;  M.  and  N.  had  also  been  appointed 

the  only  oveneers ;  but  which  appointment 

took  place  first  did  not  appear. 

Heldt  that  the  appellanto  were  entitled  to 
be  heanl  upon  this  notice.    Begina  v.  LtO' 
mintter,  640. 
XXV,  Appeal  against  order  of  removal:  state- 
ment of  gprounds  of  appeal 
1.  diKnature  by  majority. 

Notice  of  grounds  of  appeal  agahist  an 
order  of  removal  was  signed  by  W.  R., 
churchwarden,  and  T.  O.,  ovefaeer:  also  by 
W.  P.  H.  «'lbr"  W.  H.,  who  was  a  ehurch- 
wanlen ;  and  fay  J.  E.,  **  guardian.''  The 
pariah  had  two  churchwanlena,  two  over* 
aeeis,  and  one  gnaidian,  and  was  pait  of  a 
union  formed  under  stal.  4  &  6  W.  4,  c  76. 
Ifekl,  that  the  notice  of  grounds  was  hi' 
gjltiliiit  WKter  iM.  4  *  §  W.  4»  e.  70,  s. 
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8 1 ,  for  that  the  signature  of  W.  P.  H.  for  W. 
H.  could  not  avail,  no  evidence  of  authority 
appearing :  and  J.  E.,  aa  guardian  of  a  union, 
was  not  guardian  of  the  appellant  parial^ 
and  was  therefore  not  competent  to  sign 
under  sect  81.  JUgina  v.  Surrey  JuUictig 
606. 
2.  Signature  by  agent:  showing  authority, 

606.    Antd,  1. 
9.  Signature  by  guardian  of  union  insuffi- 
cient, 506.    Ant^,  1. 
4,  General  traverse :  relief  shown  to  have 

been  given  by  mistake,  663.   Ante,  XO.  )• 
6.  Setting  up  settlement  by  taxation,  bad  as 

alleging  payment  but  not  charge,  013. 

Ante,  XXI.  8. 
6.  See  also  Examinations,  Antd,  XIII. 
XXVI.  Appeal  against  order  of  removal. 
1.  Jurisdiction  to  enter  appeal  and  coofinn 

order. 

On  notice  of  an  order  removing  paupers 
from  8.  to  C,  the  overseers  of  C.  gave  no* 
tice  of  appeal,  which  they  afterwards  counter* 
manded,  reserving  the  right  to  appeal  when 
the  paupers  should  be  actually  removed. 
At  the  following  seseaons  the  overKers  of  S., 
accoiding  to  the  alleged  practice  of  the  sea- 
sions,  entered  an  appeal  against  the  oider, 
as  by  the  oveiaeers  of  C,  but  without  their 
knowledge  or  consent;  and  thereupon  tho 
order  was  confirmed  with  costs.  More  than 
iix  months  after  the  confirmation,  the  psupet 
waa  removed  to  C;  whereupon  the  over 
aeers  of  C.  applied  at  the  next  sessions  to 
erase  the  entcy  of  the  previous  appeal  and 
order,  and  to  enter  their  appeal  against  tha 
order  of  removaL    The  sessions  refused. 

Held  that,  although  the  aessions  ought  to 
have  entered  and  heard  the  second  appeal, 
they  could  not  erase  the  previous  entry  with 
out  the  authority  of  this  coort;  and  that,  the 
entry  of  the  first  appeal  and  order  thereon 
being  irregular  and  without  jurisdiction,  and 
likely  to  prejudice  C  on  a  future  appeal,  a 
mandamus  was  rightly  issued  on  the  proso- 
cution  of  the  overseers  of  C.  to  erase  it  from 
the  records. 

The  court,  in  its  discretion,  refused  to 
order  the  respondents  to  pay  the  costs  of  the 
mandamus,  and  of  a  peremptory  mandamua 
after  argument  on  the  return,  though  it  ap- 
peared that  the  return  had  been  supported 
on  their  behalf  and  not  that  of  the  justicea ; 
inaamuch  as  the  entry  waa  made  by  tho 
enor  of  the  juaticea,  and  in  conformity  with 
a  piactaoe  which  had  long  prevailed  at  the 


&ot6I(,  that  the  court,  onder  Stat  1  W.4, 
&  SI,  had  power  to  order  the  respondents  to 
pay  tho  oosti^  including  those  of  both  writib 
though  it  was  not  exprassed  on  the  return, 
according  to  sect  4,  that  such  return  .was 
made  on  behalf  of  the  reapeodents.  JUgina 
V*  Wett  Jiiiing,  Jtutien,  1. 
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2.  Erasure  of  former  entry,  Antd,  1. 

3.  The  inhabitants  are  the  parties,  the  pariah 
officers  their  agents,  912.    Antd,  XXI.  2. 

X^VH.    Appeal   against  order  of  removal: 
costs. 

KeKpondents'  remedy  when   appeal   aban- 
doned before  entry,  I.    Ant^,  XXVI.  1. 
XtVITI.  Bastardy. 

1.  Application  against  putative  father:  order 

for  costs  on  dismiswil  of  the  application. 

Under  stats.  4  &  5  W.  4,  c  76,  s.  73,  and 

2  &  3  Vict.  c.  85,  s.  1,  the  Quarter  Sessions 

of  the  West  Riding  of  Yorkshire  made  an 

>  order,  reciting  that  the  parish  officers  of  a 

township  in  that  riding  had  applied  at  Petty 

Sessions  for  an  order  of  maintenance,  and 

that  the  party  against  whom  the  application 

was  made  had  declared  himself  desirous  that 

the  charge  should  be  determined  at  Quarter 

Sessions ;  and  adjudged  that  the  application 

should  be  dismissed,  and  the  parish  officers 

pay  the  costs  of  opposing  it. 

1.  Held  to  be  no  objection  to  the  order, 
that  it  did  not  appear  when  the  child  was 
bom. 

2.  Admitted  that,  as  against  the  parish 
officers,  it  must  be  intended  that  the  town- 
ship supported  its  own  poor. 

3.  //«///,  that  the  parisb  officers  could  not 
object  that  the  township  might  be  part  of  a 
union,  and  that  the  guardians,  if  so,  were 
the  proper  parties  to  the  proceeding ;  *first, 
BemHtf  because  the  parish  officers,  who  were 
the  applicants  for  the  order  of  maintenance, 
must  be  presumed  to  know  the  fact;  se- 
condly, at  any  rate,  because,  in  the  absence 
of  any  allegation,  it  could  not  be  presumed 
that  there  was  a  union  comprehending  the 
township. 

4  and  5.  The  order  of  Quarter  Sessions 
stated  that  the  township  above  mentioned 
was  situate  within  the  division  of  8.,  in  the 
West  Riding;  that  at  the  Petty  Sessions 
holden  at  Barnsley,  in  and  for  the  said 
division  of  8..  the  application  was  made  to 
the  justices  of  the  peace  holding  auch  Petty 
Sessions;  that  the  said  justices  adjourned 
the  hearing  to  a  certain  day ;  and  that,  on 
fluch  day,  the  party  appeared  before  the 
justices  in  Petty  Sessions  holden  at  Barnsley 
aforesaid,  and  declared,  Ac  Htldy  that  it 
sufficiently  appeared  that  the  justices  at 
Petty  Sessions  wore  justices  of  the  West 
Riding,  and  that  Barnsley,  to  which  they 
had  adjourned,  was  within  the  West  Riding. 

6.  The  order  did  not  show  that  any  appli- 
cation had  been  made  for  the  costs.  Hrld 
no  objection,  inasmuch  as  it  appeared  that 
the  parish  c^otn  had  applied  for  the  order 
of  maintenance.     JiegtHa  v.  Jlrdilty,  71. 

2.  Against  party  who  had  no  fight  to 
make  the  application. 

Parish  officers  applied  for  an  older  of 
maintenance  under  atat.  2  dt  8  Vict  c.  86, 


■.  1 ;  and  the  person  charged  as  pola^ 
fiither  removed  the  application  to  Qoaiter 
Sessions  under  sect  3.  On  the  opening  of 
the  case  at  sessions,  it  was  objected  that  the 
appliranta  were  the  ovefaeers  of  a  pariih 
forming  part  of  a  union  under  a  local  act, 
and  the  guardians  of  such  union,  and  not 
the  parish  oflicera,  were  the  parties  authorised 
to  apply.  The  sessions,  on  this  gioand,di^ 
missed  the  application,  but  without  ooiti, 
thinking  they  had  no  jurisdiction  to  gryil 
them. 

On  rootian  for  a  mandamus  to  enter  ei»> 
tinuancea,  and  award  costs:  ifWi/,  that  the 
application  had  been  sufficiently  beaid  to 
warrant  granting  costs  under  stat  4  &  5  W.  4, 
c  76,  a.  73 ;  and  that,  although  the  ovenceci 
were  not  the  proper  partiea  to  apply  for  ths 
order  of  maintenance,  yet,  having  so  applied, 
they  were  lisble  to  costs.  Ktgina  v.  hittv^ 
I'fforderj  342. 

XXIX.  Vagrants. 

Constable's  expenses,  by  whom  to  be  de- 
frayed. 

A  superintendent  constable,  appointed  ftr 
a  division  comprehending  the  parish  of  C^ 
under  sUts.  2  &  3  Vict,  c  93,  and  3  &  4  Yid. 
c  88,  expended  money  in  feea  to  the  joitioe^ 
clerk  in  respiHst  of  vagrants  apprehraded  m 
the  parish  of  C.  The  parish,  (or  many 
years  before  those  statutes  passed,  had  d^ 
frayed  auch  expenses  when  incurred  by  the 
parish  constables. 

HeUf  that  the  parish  was  liable  for  the 
expenses,  inasmuch  as  staL  2  dc  3  Vict  &  93, 
s.  8,  put  such  constables  in  the  sitostioo  of 
parish  constables,  and  therefore  authority 
mi^ht  be  inferred,  from  the  previous  condoct 
of  the  parish,  to  make  the  diaburKmrnti  in 
question. 

And  that  these  were  not  to  he  deeoHd 
extraordinary  expenses,  within  the  meaiung 
of  sut.  2  dc  3  Victc  93,  s.  18,  so  as  to  bi 
payable  by  the  division  unda*  stat  8  Si 
4  Vict  c  88.     Begina  v.  Chdnufard,  66b 

XXX.  Evidence. 

1.  Declarations  by  rateable  inhahitaati^  187. 

EviDKlfGK,  IX.  1. 

2.  Declarations  by  authorized  official  agenti^ 

187.      EviDBHCK,  IX.  1. 

3.  Custom  of  trade,  in  explanation  of  writtoi 
contract,  803.    Ante,  XX.  4. 

XXXI.  Special  case. 

1.  Notice  of  certiorari:  affidavit,  901* 
Certiorari,  IV.  1. 

2.  Sending  back  to  8easions»  300,  8031 
Ante,  XX.  4.  . 

8.  This  court  must  not  be  asked  to  m 
facts,  762.    Ante,  XX.  7. 

4.  Finding  of  sessions  construed  so  as  li 
make  their  question  a  proper  oiie»  661 
Ant^,  XX.  7. 

XXXn.  Certioimri. 

1.  To  bring  up  wden  bttweeo  «dit  fer 
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hMtant^  of  Um  two  pwislMfl:   order  | 
fetanied  between    the    <«  churchwardens 
and  overKerR,"  &c,  no  Tananoe^  912. 
Anto,  XXI.  2. 
S.  Notice  and  affidaTit    CxmTiomjLmz* 

PORT. 

I»  Creation  o£ 
1.  Right  of  crown. 

In  an  action  by  the  ooq)oration  of  Exeter, 
§b€  potty  cuatooM  and  port  dutiea,  payable 
on  goods  landed  at  Teignmouth,  tlie  plain- 
tifb,  to  show  the  receipt  of  such  dues  in 
former  times,  produced  a  series  of  accounts 
purporting  to  be  of  the  receipt*  by  the  re- 
eeiTers  of  the  city.  It  was  proved  that  the 
ivoeivers*  accounts  were  regularly  audited, 
and  that  no  one  could  (at  the  time  to  which 
the  evidence  related)  be  mayor  till  he  had 
been  receiver  and  had  his  accounts  audited. 
Down  to  a  certain  time,  the  accounts  were 
not  signed  at  all;  afterwards  they  were 
legularly  signed  by  the  auditors  only.  One 
entry  of  the  latter  class  stated  the  receipt 
by  B.,  a  receiver,  of  a  sum  for  town  dues 
from  W. ;  and,  with  this  entry,  was  found 
a  paper  stating  that  W.  had  received  a  sum 
for  town  dues,  almost  exactly  corresponding 
with  that  stated  in  the  entry,  and  at  the  time 
of  which  it  bore  date.  No  evidence  was 
given  as  to  the  handwriting  of  the  latter 
paper.  B.  and  W.  were  both  dead.  The 
documents  were  more  than  thirty  years  old. 
No  one  of  them  stated  the  receipt  to  be  *<  by 
me ;"  but  the  third  person  was  used.  Heldf 
that  all  the  documents  were  admissible  evi> 
dence. 

The  crown  is  entitled  (except  where  vested 
rights  would  be  interfered  with)  to  create  a 
port  for  the  landing  of  goods,  and  to  assign 
its  limits,  though  the  soil  be  in  a  subject : 
and  such  creation  is  a  good  consideration  for 
the  receipt  of  petty  customs  and  poor  dues 
throughout  tbe  port  so  assigned.  And  such 
petty  customs  and  port  dues  might,  in  an- 
cient times,  be  granted  away  by  the  crown. 

The  plaintifb  proved  a  grant  of  the  town 
to  them,  by  the  crown  in  fee  farm ;  and  it 
was  not  disputed  that  they  were  owners  of 
a  port  of  some  extent,  with  some  dues;  they 
also  proved  the  receipt,  in  fact,  of  the  dues 
for  goods  landed  at  TeignmouUi,  and  leases 
by  them  of  such  dues.  Held  to  be  evidence 
from  which  a  jury  might  infer  that  the  port 
extended  to  Teignmouth,  and  that  the  dues 
were  payable  to  the  plainttfis  for  goods  there 
landed ;  though  Teignmouth  is  situate  on  a 
diflerent  river  from  Exeter,  and  the  mouths 
of  the  rivers  are  several  miles  apart;  and 
though  no  evidence  was  given  of  repairs  or 
other  services  performed  by  the  plaintifis  at 
Teignmouth,  or  of  any  right  to  the  soil  there, 
in  themselves  or  the  crown*  Muter,  Moffor, 
^c^  V.  IVamHf  778. 


3.  Jn  alieno  aolo^  778.  *  Antd,  L 
IL  Port  duea  and  tolls.  , 

1.  Consideration  for  receipt  of,  773.    Antd^ 

LI. 
8.  Right  of  crown  to  grant  away,  773. 

Ante,  I.  1. 
3.  Action  for  against  corporation  aggregate^ 
526.    Tolls,  1. 
m.  Evidence. 

1.  Receipt  of  dues,  evidence  of  extent  of| 
port,  773.    Ante,  I.  1. 

2.  Unsigned  accounts  of  receipts  of  poit 
dues,  773.    Ante,  I.  1. 

3.  Accounts  more  than  thirty  years  old,  773, 
Ante,  L  1. 

4.  Writing  found  with  old  accounts,  773» 
Ante,  L  -1. 

POSSESSION. 
L  Adverw:  tenant  at  will,  767.     LixzTi^ 

TIOW,  IL 

IL  The  only  matter  in  issue  under  plea  deny* 
ing  property,  139.    Trxsy ass,  IL 

POWER. 

L  Distinction  as  to  leasing  power  where  the 
lessor  has  a  power,  and  where  he  haa  & 
power  with  an  intent,  423.    Post,  II. 
n.  Executbn  of,  in  whose  favour. 

By  wife  in  fovour  of  husband,  when  insnffi* 

cienL 

Lands  were  settled,  ui  contemplation  of 
marriage,  with  a  remainder  for  life  limited 
to  the  intended  wife,  if  she  survived  her  hus- 
band ;  and  with  power  to  her,  if  she  sur- 
vived, by  indenture  under  her  hand  and  seal 
to  lease  **  to  any  person  or  persons  for  any 
term  or  number  of  years  not  exceeding 
twenty-one  years,  in  possession,  and  not  in 
reversion,  remainder,  or  expectancy ;'  so  as 
upon  every  such  lease  there  be  reserved  and 
nuule  payable,  during  the  continuance  there- 
of, the  most  and  best  improved  yearly  rent 
that  can  be  reasonably  had  or  obtained  for 
the  same,  without  taking  any  sum  or  sums 
of  money  or  other  things  by  way  of  fine  or 
income  for  or  in  reapect  of  such  lease  or 
leases;  and  so  as  none  of  the  said  leases  be 
made  dispunishable  of  waste  by  any  express 
words  to  be  therein  contained;  and  so  as  in 
every  of  the  said  leases  there  be  contained 
a  clause  of  re-entry  for  non-payment  of  the 
rent  or  rents  to  be  thereby  respectively  re- 
served ;  and  so  as  tbe  leasee  or  lessees,  to 
whom  such  lease  or  leases  shall  be  made,  do 
seal  and  deliver  a  counterpart  or  counter* 
parts  thereof" 

The  marriage  took  place;  the  wife  sar* 
vived  the  husband,  married  again,  and  after 
the  second  marriage,  leased  to  her  aecoud 
husband,  who  executed  a  counterpart. 

heid,  that  such  lease  by  wife  to  husband 
was  not  a  good  execution  of  the  power, 
X^  dm.  Hartridgt  y.  Gtlbtri,  423. 


HtAGTKTB. 

L  Sirikiiif  oot  plradingf  afler  die  Jadgawnl 

*  I7  defuill,  822.    Bo»,  IL  1. 

IL  Bnle  a^uiMt  mMwed  applieatioiw. 

Tbe  general  role  of  practice  i^  Aat  a 

jnrty  fiuUng  in  a  motioo  bj  icaeoo  of  a  de- 
^    feet  in  hii  aflSdaYit  rfiall  not  rapeat  his  ap- 

plicaiion  on  an  amended  aflSdavit,  riiowiDg 

•  no  ground  of  applifatioo  which  ndgbt  not 
have  been  preiented  before. 

Tbe  only  exeeptSona  which  the  eovt  will 
generally  admit  are,  where  the  amendment 
cooMta  merely  in  eonecting  an  enor  in  the 
'    title  orjurat  of  the  affidavit 

Where  a  motion  Ibr  ooata  of  mandamna 
waa  on  aflidaTit  entitled  «  The  Queen,  on  the 
proaecution,**  4c&,  againat  "'The  Dtrerton 
of  the  Great  Weetem  RaOwty  Comp»ny,** 
and  in  the  body  of  the  affidavit  it  was  etatcd 
that  the  proeeeaton  had  moved  Ibr  a  man- 
damna against  «*  The  Direrton,"  6ce^  where- 
as in  fiMrt  the  appUcatlon  had  been  made 
against  «  The  Great  Weetem  BuUwtf  Com- 
pc^yr  uid  on  this  gragiid  tbe  rule  was  dis- 
charged. 

HtM,  that  a  second  motion  Ibr  costs  could 
not  be  made  00  an  affidavit  corrected  in  the 
title  ami  body  as  to  the  deaeri|  tion  of  the 
defisodant«,  though  not  altered  in  any  other 
material  reelect  hefnmi  v.  Gfeal  Weetem 
Railway  Conipany,  697. 
IlL  Right  to  begin. 

1.  On    cross    denrairen.    Hilton  ▼.  Barl 

GrativiHe,  710. 
%  At  Nisi  Priua,  447.    Attositbt,  L  1. 

467,  n.    Rbflbtiit,  II. 
IV.   Bee    also    AaATBHivT.      ArrfDATir* 

AXBIVDHBSTT.        AbBBST.        AtTACBMBBT. 

Attobxbt.    Baiu   Bbbacb.   Cobtbhpt. 
CoHTs.     Dahaobs.     Dbclabatiost.    De« 

XUBBEB.     EbBOB.    ExBCUTIOB.    PBtOXBD 
ISSUK.   InaulBT.  JUDOMBBT.   NbW  TbIAL. 

^isi  PRirs.     Pbocbsb.    Rkovljb  Gbbb* 
SALER.    Rbxittitub.   Rulb,    Scibb  Fa- 

CLAS.       BUOBESTIOX.       TbIAL.      YbBDICT. 

PREFERENCE. 

Frandulent,  1 15.    Bab  bbuft,  lit 

PRESCRIPTION. 

L  What  may  be  claimed  aa  a  preseriptioD. 
Right  to  andemine  houaea  in  woriung  coal 
minea,  701.    Post,  IIL  I. 

IL  Against  v^hom. 

Against  eopyholden,  701;  Peat,  UL  1. 

in.  rnreasonaMe. 

1.  As  destructive  of  sul^ct  BMtter. 

To  a  declaration  in  caae  Ibr  digging  mines 
near  the  fimndations  of  plaiBtiff*B  dwelling- 
house,  without  teaviag  doe  auppoit,  so  that 
the  said  IbundationB  were  injured,  and  the 
dweUing^hmiae  craefcvd,  sank  in,  and  was  in 
danger  of  fsHiag  and  being  destroyed,  de- 
fendant pfeaded. 


oC  dkc  WW  part  of  the  awMT  of  N^  and 
in  a  towndiip  wUhm  the  aid 
i  that  the  qoeeo  was  reised  in  fee  of 
the  manor,  and  of  the  mnsa,  callwka,  and 
seams  of  coal  therein ;  and  that  she  end  aO 
those  whoee  estate  she  had,  Ac,  and  thdr 
tenanta  and  those  to  whom  she  or  they  hav^ 
granted  lioenee  to  mine,  fimn  tinw  whesoi; 
dke.,  have  been  need,  4c&,  and  of  right  OQglit, 
4cc.,towoik  the  aaid  mnsa,  soUierics,  Ac, 
under  any  mrm najwi,  dweUing^iouses,bwld- 
inga  and  landa,  pared  of  the  manor  end 
within  the  towndup,  and,  far  the  paipoii 
of  woriung  the  aaid  oinea.  collieries,  Ae,  la 
dig  and  make  onder  graoad  all  surh  BBaa^ 
pits,  dDc,  under  the  aaid  meflsosgrs,  dnell- 
ing-hooaes,  bniUittga,and  lands,  or  any  piit 
thcBBoi;  aa  anght  from  time  to  time  he  ex- 
pedient and  neoereary  Ibr  that  purpose,  and 
out  of  the  said  rainos,  dec,  to  get  the  cods, 
Ac,  and  esny  away  and  convert  the  smdc^ 
doing  no  more  than  necessary  Ibr  the  pur- 
pose afcreaBid,and  paying  to  the  tenanU  and 
occnpien  of  the  surface  of  Isnds  danu^sd 
thereby  a  arasonabla  compenaslion,  when 
demanded,  for  the  use  of  the  surface,  or  any 
damage  orcasiooed  thereto  in  and  aluot  the 
working  of  the  minea,  collieries,  Ac,  but 
without  making  oooDpenastion  in  rcspeet  cf 
the  surface  on  any  other  account,  and  vhb- 
out  making  compensation  Ibr  any  dainaga 
oceasioneQioanv  measuaBes>Qwelliiifl'JMM^^& 
or  other  buiUings  within  and  part  or  pared 
of  the  manor  by  and  far  the  porpore  cf 
woriting  the  said  minea.  collieries,  dec  Jos- 
tification,  stating  that  defendant,  as  leswa  sad 
grantee  of  ihe  crown,  ooaamitted  the  alleged 
grievanoea,  dec,  in  ezereise  of  the  show 
right,  doing  no  more  than  was  necesniy  far 
the  pufiMsaa  afareaakl.  heUi,  that  tbe  pre- 
acription  was  voM,  as  being  unreasonable. 

That  a  custom,  simihirly  pleaded,  waa  void 
on  the  same  ground. 

That  the  right,  if  maintainable  in  ilsrU; 
might  have  hren  pleaded  in  virtue  either  of 
presrriptwHi  or  of  custom. 

And  that  it  might  have  been  claimsd  Si 
well  againrt  eopyholdua  as  against  teaanls 
of  co-tomaiy  Ireehold.  BiltoH  v.  Luri  O-aa- 
rti/r,  701. 
S.  As  proilttcing  a  common  nuiaancs^  701 

Ant^,  I. 
3.  As  being  indefinite. 

In  trespamlbr  breaking  plaintilTs  elosa, 
and  digging  and  canying  avray  <  ley,  defend- 
ant ju^ified  as  owner  of  a  iirick-kiln,  and 
pleaded  that  all  occupiers  thereof,  for  Ihtrtf 
yean,  had  enjoyed,  as  of  right  Ac,  a  right 
to  dig,  take  and  carry  away  Irnm  the  ckias  ao 
much  clay  aa  was  at  any  ttoie  required  hj 
him  and  Ihrm  far  making  bricks  at  the  hiick 
kihi,  in  aveiy  year,  and  at  all  liniea  of  the 
year. 
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Bddf  umMooaUfl^  vid  bad.    CUi^  t. 
.  C«r6y,4l& 
(V.  PiMciiptive  liability. 
AnonUed  by  deaUuctioo  of  fulject  matter, 

S70.     HlSBWAT,  IIL  1. 
T.  PUadioff. 
Twenty  jrear^  enjoyiiient  aa  of  right 

A  plaa  nnder  atat.  8  dt  8  W.4,r.7l,ai.2 
•pd  6,  alleging  an  eaaement  enjoyed  lor 
twenty  yean,  muat  itate,in  the  wordi  of 
aecL  A,  that  Uie  enjoyment  was  had  <•  aa  of 
rigfau"  A  plea  atated  that  H.,  under  whom 
defendant  joatified,  waa  occupier  of  a  doae, 
and  that  he,  while  auch  occupier,  and  all 
other  prior  oocupiera  of  the  aaid  cloae,  for 
twenty  yean  neit  before  action  brought, 
and  before  the  timea  when,  &&,  **  have  had, 
vaed,  and  actually  enjoyed  without  interrup- 
tioo,  and  of  right  ought  to  have  had,*'  dice., 
and  that  H^  at  the  timea  when,  dcc^  of  right 
.  ought  to  have  had,  dco,  and  still  of  right 
ought  to  have,  dco,  for  himaeli^  dec,  oecu- 
pien  of  the  aaid  doae,  a  certain  way  to  paas, 
dec,  aa  to  the  aaid  doae  of  H.  with  the  ap- 
purtenanoea  belonging  and  appertaining; 
which  averment  the  plaintiff  tniverwd. 

After  veidict  for  defe^idanta  on  this  issue, 
Helfi^  on  motion  for  judgment  non  obetante 
veredicto,  that  the  plea  waa  bad :  and  the 
court  gave  judgment  accordingly.  Mol/ord  v. 
UatJemtoa,  684. 

PRESENTMENT, 
tn  court  of  aewera,  357.    Sswibs,  L 

PRESUMPTION. 

I.  That  loss  at  an  inn  is  occasioned  by  Degti- 
gence  of  innkeeper,  164.     lyNKiipaa,  L 

Q.  Againxt  party  instituting  proceeding,  71. 
PooB,  XXVIU.  U 

PRINCIPAL  AND  ACCESSARY. 

{•  Offence  of  entering,  dec,  land  for  the  pur- 
pose of  poaching,  493.    Oamb,  L 

{I.  Indictment 

Against  principal  in  aecond  degree  in  misde- 
meanor, venue,  16.    Ixdictmsbt,  IL  1. 

PRINCIPAL  AND  SURE  IT. 

On  aflidavit  of  debt  in  bankniptqr* 

Canc«Uaition  of  aurety  bond  on  render  of 
piincipal,  398.    BixKaurr,  IL 

PRISONER. 
Aksxst.    DsroaiTioirs.    Faux  iHraiaoai- 

MaiTT.     UABIAa  CoEfua. 

PRIVILEGE. 
fnm  anaat,  881.    AmaasT,  IL  1. 

PROCESa 

Bervioe:  writ  o^  aummona. 

If  a  writ  of  sommona  be  diredad  to  A.  B.  of 
.- 9,  i»  tba  ooomy  of  Kent,  <•  but  <o  6c  Aaanf  ^ 


at  Peah*$  CtffnJmm  in  Ae  city  of  London,* 
aervioe  of  a  copy  of  the  ptooeas  in  Loudoa  ia 
bad,  and  will  be  aat  aaide,  though  the  latter 
part  of  the  deacription  be  correct  Swipmm 
▼.  Ramaay,  371. 

PROHIBITION. 

L  In  suite  for  de&mation. 
1.  Mixed  imputationa. 

When  a  suit  is  instituted  in  the  Spiritpal 
Court  for  defamation,  and  the  defamatory 
words  are  libelled  as  forming  one  article  of 
charge,  and  the  sentence  appeurs,  on  the 
fooe  of  it,  to  have  proceeded  upon  all  the 
woida  complained  of,  a  prohibition  will  go  if 
part  of  the  worda  contain  imputations  for 
which  an  abtion  at  common  law  would  lie, 
though  other  parte  contain  matter  which  ia 
properly  of  ecclesiastical  cognisance. 

it  there  be  a  rule  that  in  cases  of  defama^ 
tion  the  Spiritual  Courts  have  concurrent 
jurisdiction  with  the  temporal  where  a  spirit- 
ual person  it  aggrieved,  it  applies  only  where 
the  party  ia  affected  in  his  ecclesiastical  cha- 
racter. Not,  therefore,  where  a  clergyman 
is  defamed  as  having  indecently  assaulted  a 
woman  on  the  highway.    Evant  v.  Giryniw^ 

8.  What  ia  the  distinction,  if  any,  whei«  « 
spiritual  person  ia  defamed,  844.  Ant^,  1. 

IL  Time  of  bringing. 

1.  Where  not  premature,  964.     Cavbcm- 

RATB,  I. 

9.  After  sentence,  844.    Ante,  L  1. 

PROMISE. 

L  Unconditional. 

Pending  negotiation,  574.  BAVKBurr,X«1* 
IL  To  revive  dsbt  after  bankruptcy:  aignaUim, 

674.    Babbbupt,  X.  1. 

PROMISSORY  NOTE. 
BiLLa    or    ExGBAxei    astd    PaomaaosT 
NoTia. 

PROMO'nONS. 
Page  831. 

PROPERTY. 
L  Evidence  under  plea  denying,  139.    Tasa- 

PABa,  IL 
n.  Sutement  of  in  indictments,  49.    Covtri- 

BAcr,  IL  1. 

PROSECUTION. 

I.  For  thinga  done  under  the  cuatoma  acta,  841 

CvaTOHs,  IL  1. 
IL  CoaU  oA  887.    Hiobwat,  IV.  8. 

PROSECUTOR. 
Of  certiorari,  who  i%  959.  Cbbtiobabi,  DCr 

PUIS  DARREIN  CONTINUANCBp 
Plea,  any^dment  oC  594.    Plba,  IV* 
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QUARTER  SESSIONa 

QUO  WARRANTO. 

I.  Time  of  application. 

LachCB  of  objector,  94.  Post,  V. 

n.  Form  of  rule  nmt 

Objections  how  specified,  94.    Post,  V. 

nL  Showing  cause  in  first  instance. 

A  burgess  is  not  an  "  officer"  within  stat 
6^7  Vict,  c  89, 8.  5,  and  therefore  cannot 
be  called  upon  to  show  cause  in  the  first  in- 
stance why  a  quo  warranto  information 
should  not  issue  against  him  for  exercising 
the  franchise.     Jn  re  JUilnes,  589. 

IV   Nature  of  (bjecton. 
Invalidity  of  election  to  inferior  ofiSce,  94. 
Po8t,V. 

V.  Discretion  of  the  court  how  exercised. 
Where  objection  not  brought  promptly  for- 
ward, and  no  practical  benefit  can  arise 
from  the  proceeding. 

On  rule  nisi  for  a  quo  warranto  informa- 
tion for  the  office  of  mayor,  it  appeared  thut 
the  defendant's  eligibility  to  that  office  con- 
sisted in  his  being  an  alderman  of  the  borough, 
and  his  election  to  the  latter  office  was  now 
impeached  because  the  council  had  neg- 
lected, at  the  first  election  of  aldermen,  in 
1835,  to  declare  which  aldermen  should  go 
out  in  1838;  that  defendant  was  elected 
aldernmn  in  Novemlier,  1841,  and  mayor 
November.  1842  ;  that  by  stat  7  W.  4,  and 
1  Vict.  c.  78,  s.  *i3,  no  application  could, 
when  this  rule  was  moved  for,  have  been 
made  to  remove  him  from  his  office  of  alder- 
man ;  and  that,  when  the  court  gsve  judg- 
ment on  thi«  motion,  there  would  barely  have 
been  time  to  obttiin  judgment  of  ouster  be- 
fore the  year  of  the  mayoralty  would  expire. 
The  court,  in  the  exercise  of  their  discretion, 
discharged  the  rule. 

'I'he  defendant  was  elected  mayor  9th  No- 
vember, 1842,  being  then  absent  from  the 
borough,  to  which  he  did  not  return  till  the 
2.3d  Novenilier.  He  had  in  the  mean  time 
casual  information  of  his  election,  but  did 
not  receive  any  official  notice  of  it  until  bis 
return.  Within  five  days  afier  his  return  he 
made  the  requiaite  declaration,  and  took  upon 
him  the  office.  Lvld^  a  sufficient  acceptance 
of  the  office  within  five  days  afler  notice, 
under  stat  5  <&  6  W.  4,  c.  76,  s.  51. 

The  rule  nisi  specified  the  objections  to 
defendant's  title  as  alderman,  but  did  not  ex- 
pressly show  that  his  title  as  mayor  was  de- 
pendent on  his  title  as  alderman :  this  how- 
ever appeared  liy  affidavit  Held,  sufficient 
within  Reg.  Gen.  Hil.  7  dt  8  G.  4.  Jxegina 
V.  i*reece,  94. 

RAILWAY. 

L  Rights  of  company  under  clause  entitling 
them  to  notice  of  action  for  any  thing  done 


in  pursuance  of  act 


Not  for  negligence  as  carriers. 

The  London  and  Urighton  Railway  Caai« 
pany,  by  their  act  (7  W.  4,  and  1  Vict- 
c.  cxixn)  were  empowered  to  make  the  rail- 
way, which  all  persons  were  to  have  the 
liberty  of  using  with  carriages,  &c.,  on  paj* 
ment  to  the  company  of  tolls  regulated  by 
the  act ;  the  company  were  also  empowered 
to  provide  locomotive  engines  on  the  rail- 
wsy  and  charge  for  the  use  of  them,  and  to 
use  locomotive  engines  and  carriages  for  th« 
conveyance  of  passencers,  goods,  dcc^  and  to 
charge  for  such  conveyance,  in  addition  to 
the  toll,  within  a  limited  amount  It  was 
enacted  that  no  action  or  proceeding  shoakl 
be  prosecuted  against  any  person  or  corpora- 
tion for  any  thing  done  or  ontitted  to  be  dtme 
in  puTfuance  of  the  act,  or  in  Ike  erenaiion  of 
the  potters  or  aufhorities  given  by  it  without 
twenty  days*  notice  in  writing. 

DecUration  in  case  against  the  company 
charged  that  they  were  owners  of  the  rail- 
way, and  of  carriagea  used  by  them  for  the 
conveyance  of  passengers  along  it,  for  rea 
ward;  that  they  being  owners  of  the  rail- 
way and  carriages,  plaintiff,  at  their  request^ 
became  a  passenger  in  one  of  the  carriages^ 
for  reward  to  them,  and  they  received  him 
as  such  passenger ;  and  it  liecame  their  duty 
to  use  due  care  and  skill  in  convey  ing  him. 
Breach :  that  they  did  not  use  due  care  and 
akill  in  conveying  him,  but  took  so  litUe  cars 
and  so  negligently  and  unskillully  conducted 
themselves  in  carrying  him,  and  managing 
the  carriage  in  which  he  was  passenger,  the 
train  to  which  it  was  attached  and  the  engina 
whereby  it  was  drawn  upon  the  company's 
railway,  that  the  carriage  was  thrown  offth* 
rails  and  plaintiff  injured. 

Beldf  that  no  notice  of  action  was  n^ 
oessaiy,  the  company  being  sued  in  thea 
capacity  of  carriers,  and  not  for  any  thing 
done  or  omitted  under  the  special  authority 
of  the  act  Although  for  the  purpose  of 
showing  that  the  accident  occurred  from  a 
speed  which  was  improper  under  the  circani- 
stances,  evidence  was  given  that  the  rails 
were  defective  at  the  spot 

Per  Lord  Denman,  C.  J.,  at  nisi  pnus. 
The  plaintiff  proved  a  primft  facie  case  of 
negligence  against  defendanta  by  showing 
that  when  the  accident  occurred,  the  train 
and  railway  were  exclusively  under  their 
msnagement  Carpue  v.  London  and  Brigl^ 
ton  Jiailwoy  Company,  747 

n.  Pleading  and  evidence. 

Prim&  facie  evidence  of  negligenoe  as  con 
riers,  747.     Ante,  I. 

m.  Railway  company,  when  not  liable  for  coott 
of  supporting  decision  of  sheriff  365.  Mav 
SAXUS,  V.  3. 

RATE. 
I.  Chorchrate.    CiiuacHBATx. 
n.  Payment  by  landlord,  216.   Poom,  XXLl. 
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RATEPAYER 
Dedaimtion  by,  187.    Etidbscx,  EC.  1. 

RECEIPT. 
M'hat  such  m  to  require  a  stamp,  949.  Stamp,  I. 

RECEIVER. 
Ancient  accounts  of,  773.    Post,  I.  I. 

RECOGNISANCE. 

When  to  be  returned  on  certiorari  to  remove 
order,  163.    Cxktiobabi,  YIL  1. 

RECORD. 

Of  quarter  sessions  how  amendable,  1.  Poor, 
XXVLl. 

RECOVERY. 

What  remainder  not  barred  by,  233.   Dktisk. 

RE-EXAMINATION. 
6ee  WiTXiss. 

REGISTRY. 
Of  articles  of  clerkship,  664.    ATTomirxTy  L  2. 

REGUL^  GENERALES. 

1.  Hil.  7  6c  SG.  4,    Specifying  objections, 
94.    Qoo  Warranto,  V. 

2.  Trin.  3  W.  4.   Discharge  from  arrest,  for 
want  of  declaration,  561.    Arbxst,  I. 

3.  Hil.  Vac.  4  W.  4.    Dirsctioks  to  Tax- 
i!ro  Officers,  396.     Costs,  X. 

4.  East,  7  VicL    Satisfaction  piece. 

REJOINDER. 
Judgment  for  want  o^  322.    Bohd,  IL  1. 

RELATION. 

Of  subsequent  conduct,  as  evidence  of  motive, 
99.  Bakkrupt,  DC. 

RELATIONS. 
Maintenance  by,  691.    Poor,  XL  1. 

RELEASE. 

L  Abroad,  247.    Bills,  II.  3. 

n.  Of  drawer  before  acceptance  by  drawee,  247. 

Bills,  II.  3. 
nL  Plea  and  replication,  247.    Bills,  IL  8. 

RELIEF. 
As  evidence  of  settiement    Poor,  ail 

REMAINDER. 

L  Vested  or  contingent,  223.    Dxtibr. 

XL  Liable  to  open  and  let  in  other  interests, 

22a      DXTISX. 

REMAND. 
Page  666.    Dxvositiohs. 

REMEDY. 
Adioii  or  motion,  881.    Aebbst,  IL  1« 


I  REMITTITUR. 

Of  excess^  170.    Particulars. 

RENDER. 
Of  principal,  398.    Baztkruft,  IL 

RENT. 

I.  Payment  of,  essential  to  settiement,  90T 
Poor,  XIL  2. 

II.  As  between  landlord  and  tenant.    Law- 
lord   AND  TXNANT. 

REPLEVIN. 

I.  Pleading  and  evidence. 

1.  Non  tenuit,  373.    Landlord  and  Te- 
nant, rv. 

2.  Riens  in  airere,  373.    Landlord  and 

TXNANT,  IV. 

IL  Right  to  begin. 

Replevin.  Cognisance  for  rent  in  arrear. 
Pleas  in  bar :  1.  That  defendants  were  not 
the  bailLilif,  dec  2.  Riens  in  arrere.  3.  That 
the  distress  was  not  made  wiihin  twenty 
years  next  after  the  time  when  the  right  to 
distrsin  first  accrued  to  the  person  through 
whom  title  to  the  rent  was  made,  and  that 
such  person  discontinued  receipt  of  the  rent 
more  than  twenty  years  before  the  distress 
was  made,  and  that  no  such  rent  was  paid 
or  received,  or  distrained  or  sued  for,  within 
twenty  years  next  before  the  distress.  Ro- 
plication,  that  the  distress  was  made  within 
twenty  years  next  after  the  time  when  th«) 
right  to  make  a  distress  for  the  said  rent  first 
accrued.     Issue  thereon, 

HeUf^  that  on  the  trial  of  this  issue  the 
plaintiff  was  entitled  to  begin,  since  it  lay  on 
him  to  show  when  the  distress  was  made. 
Collier  ▼.  Clarkt,  467. 

REPLICATION. 
De  iojurifi,  247.    Bills,  IL  a    965.   Bavx« 

RUPT,  XL  1. 

REPRESENTATION. 

MiSRXPRXSXNTATION. 

REPUGNANCY. 

I.  In  Tesorration  or  prescription,  701.    Prr* 

SCRimON,  III.  1. 
n.  In    statement   of  amount   claimed,   170. 

Particulars. 

RESERV.\TION. 

Repugnant 
As  depriving  grantee  of  thing  granted,  701. 
Prxscription,  III.  1. 

RETROSPECTIVENESS. 
Of  borough  fate,  862.    Statvtx,  XLL  & 

RETURN. 

L  To   habeai   corpus,   926,   OSS.    Habbas 
Comraa. 
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VL  To  mandamcH^  1,  d78»  Poop,  DC  1. 
XXVL  1.    HurHAjros. 

REYENUS. 
CutTOXs*    Btawp. 

RIGHT  TO  BEGIN. 

I,  447,  Attorsit,  I.  1.  467,  n.  R«- 
risTiH,  n.  710,  in  hWon  v.  £aW  Grim- 
viUe. 

RIOT. 

Indictment  against  aiders  and  abettora  of  rioi- 
OQs  assembly,  16.    IimicYxxirT,  II.  1. 

RULE. 

I.  Should  name  the  i^arties  to  obey  it,  959. 

CaaTioAARi,  IX. 
IL  Ab«>Iute  in  first  instance,  336.  Costs,  Vm. 
m.  Practice  as  to  renewed  applications,  397. 

Peagticb,  II. 

RULES  OP  COURT,  GENERAL. 
RjwuuB  Gbkbralks. 

SATISFACTION. 
I.  fiy  another  note  with  additional  parties, 

440.    Bills,  X.  8. 
IL  By  levy. 

1.  An  answer  pro  tanto  to  scL  fiu,  634. 

8c IRK  Facias,  I.  9. 
3.  Plea  must  show  whose  goods  were  taken, 
634.    SciRB  Facias,  L  3. 
liL  Satisfaction  piece :  signature.    Rxs.  Gsir. 
832. 

SCIENTER. 

L  Easential  to  right  of  action  ibr  misrepre- 
sentation, 804.    Mtarkpursbrtatioh,  I. 

IL  Unnecessarily  pleaded:  when  it  must  be 
proved,  447.    Attorbbti  L  1. 

SCIRE  FACUa 
L  When  it  may  or  may  not  issue. 
1.  After  alias  fi.  fa.  not  returned. 

Plaintiif  sued  out  a  fi.  fa.,  which  was  re- 
lumed nulla  bona,  and  afterwards  an  alias 
fi.  fa.,  under  which  goods  were  seiied.  An 
injunction  issued  to  restrain  the  sheriff'  from 
selling,  on  the  ground  that  the  goods  seized 
Were  not  the  property  of  the  defendant,  and 
a  master  in  chanoeiy  so  reported;  where- 
upon the  sheriff' withdrew  fi«m  possession. 
Plaintiff*  then  issued  a  ca.  aa.,  on  which  de- 
fendant was  taken,  but  discharged,  on  the 
ground  that  the  alias  fi.  fa.  had  not  been  re- 
lumed. Plaintiir  then  issued  a  acira  fedis 
w  the  judgment 

Held  that,  although  it  must  be  takeh,  after 
the  discharge  of  the  ca.  sa.  for  the  non-return 
of  the  alias  fl»  fa.,  that  sotbething  had  been 
4oKlm  under  the  aiisfi.fe^  yet  the  scire  fetilM 
ought  not  to  be  spt  aside  lor  irregularity  as 
having  issued  MbTfe  the  retum  of  the  alias 
fi.  fiu,  inaitoudi  as  Hm  iefendkiit,  if  arty 
thing  had  been  taken  under  th«  wHm  fii  feu| 


might  plead  the  feci,  wfaeOur  that  writ  had 
been  retomed  or  not,  and  whether  or  do4 
the  plaintiff'  had  been  Atisfied.    Hohm  t. 
Newlandf,  867. 
2.  Where  a  fi.  6.  had  been  executed  wilhiB. 

the  year. 

To  a  declaration  in  acire  facias  to  revivs 
a  judgment,  the  defendant  pleaded  that,  with- 
in a  year  after  the  judgment,  plaintiflT  ane^ 
out  a  fi.  fe.  ibr  the  sum  recovered,  under 
which  writ  the  sheriff  entered  and  took 
poseessbn  of  all  the  goods  and  efibds  in  and 
upon  the  dwelling-house  Of  defendant,  sito- 
ate,  Ac,  and  that  the  fi.  fe.  «  was  returned 
and  filed  on  or  about,*'  dcc^  adding  a  verifi- 
cation, and  concludmg,  -  Wherelbre,  in«a« 
much,"  dec,  (referring  to  the  matter  of  the 
plea,)  **  the  aaid  defendant  prays  jodgmeni 
of  the  said  writ  of  scire  fedas  and  dedara* 
tion  thereon  founded,  and  that  the  same  may 
be  quashed,**  dec.    On  apedal  demurrer. 

Held  a  bad  plea,  on  Ihie  grounds^ 

1.  That  the  mere  fact  of  an  execution 
having  been  issued  during  the  year,  is  no 
answer  to  a  sdra  fedas  brought  after  tta  et« 
piration,  though  satisfaction  of  the  demand 
under  such  execution  would  be  an  answer* 
in  proportion  to  the  amount  reeovered. 

8.  That  the  plea  did  not  state  whose 
goods  were  taken. 

Judgment,  that  the  phintiff*  httw  azaca 
tion.    /fojmet  ▼.  NnUandM,  034. 
IL  Pleading. 

1.  What  may  be  pleaded,  867.    Ant^,  L  I. 
3.  Satisfection  by  execution,  634.  Ajite,LS. 
3.  What  is  not  a  plea  in  abatement,  684, 
Ante,  L  8. 
in.  Judgment. 

On  bad  plea  of  execution  issued,  634*  AnlA» 

LS. 

SEAL. 
Corporate,  neoearity  o^  6S6»    Tolia,  L 

SECURlTt. 

For  annuity;  effect  of  setting  aside  one  of  m 
vcral  aecuritiea,  432.    Avxuitt,  IL  1. 

8EDUC*nOlir. 
Page  297.    MAaTxn  axd  SxAtavt,  V 

SENTENCE. 

Of  EceMaaticd  Court,  844^    Psonnnnw, 
LL 

SERVANT. 

Mastb*  av8  Smtaitt. 

SEKVICC 
Of  writ  of  summona,  871.    Pnocssa. 

SE&BIONS. 

L  Justiees  attending. 
Qualified  justioM  ilbl  pMlmnad  to  be 
861«    CmtmbaUi  IV.  1. 
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1*  CiiiiMt  mwm  Ihflb  Mm  wxwdbwiAont 
authority  of  Q.  B^  1.    Poom,  XXVI.  I. 

Si  Caonot  entsr  ap^eil  at  inttuiot  «f  i»- 
^Miid0ot%  1.    INMih  XXVL  1. 
nL  Order. 

1.  AiBendnent  of  CBpliM  aftar  lOTviee,  IBS, 

ClBTlOBABl,  VII.  !• 

%,  Subject  to  ipeeial  owe,  eflMevh  of  notiee 
«foBftkirari,S01,S07.    Csbtiobam,  IV* 

SETTLEMENT. 

L  On  BMuriage.    ItHutmiAou  Sn-rumHTi 
IL  Of  poor.    PooB. 

8EWER8. 

L  Preceedings  in  eenit  oC 

Trevene:  deroarrer:  amendment 

On  preeentroeat,  in  a  Court  of  Sewera, 
that  M.  6.  received  benefit  in  reapeot  of  bia 
landa  from  a  certain  draim^ge,  M.  8.  appeared 
and  put  in  a  traverae  to  tbe  pmentment, 
defective  in  form,  bat,  aa  be  alleged,  raiaing 
a  aubatantial  defence.  The  derk  to  tbo 
oommiaBionera  demurred  apecially.  M.  8. 
waa  beard  in  support  of  bia  traverae ;  and 
the  committionem,  on  September  7th,  1841, 
decided  againat  bim.  He  thereupon  (at  the 
«me  court)  prayed  leave  to  amend,  and 
tendered  a  freab  traverae ;  but  the  commia> 
aionen  refuaed  to  receive  it.  A  rate  waa 
then  made,  compiehendiog  the  land  of  M.  8. 
He  rrfuefd  to  pay,  was  aummoned  for  non* 
payment,  and  showed  cauae :  a  view  of  the 
land  was  bad ;  and,  after  a  final  hearing,  the 
ooounissionera,  on  July  S5th,  184S,  die- 
trained.  M.  8.,  on  May  10th,  1843,  moved 
for  a  cei  iorari  to  bring  up  the  proceedings, 
oo  the  grounds  that  the  eomroisRoners  ought 
not  to  have  decided  aa  judges  on  a  demunvr 
virtually  put  in  by  theinaelveB^  and  that,  even 
if  this  ^as  rightly  dona,  the  amendment 
diould  have  been  allowed. 

Htldf  that  the  application  came  too  latet 
hot, 

Qntf  <(,  per  Load  Denoian,  C.  Jn  whether 
the  objections,  if  made  in  time,  wovkl  not 
have  been  valid :  and,  $embU,  per  Coleridge, 
J.,  thut  the  Court  of  Sewera  ought  to  have 
permitted  the  amendment.  Regina  v.  Titwer 
HamUtt,  ComntiM$umeri  of  Sewen,  357. 

IL  Time  of  objecting  to  improper  piooeedings, 

.     867.    Ante,  I. 

SHERIFF. 
L  Uia  liabilitiea. 

1.  Fof  arresting  a  privileged  penon,  and 
disobeying  order  for  his  diadiarge,  881. 
AaaasT,  11.  1. 
S.  Liability  for  omlBrfoii  to  lefy,  758.  Exb* 
cuTioir,  m.  S. 
IL  Righta  against  attomeya. 
*    For  misrepreaentation  aa  to  identity  ef  do* 
fondant^  804.   MnmsrBBaajnrATtoji,  L 

VOL.  y.  79 


HL  Wgbli  againat  •seeiilion  oMflfitor. 
For  fftreetlBg  bim  to  eiocoto  writ  agiSnat 
wrong  peraon,  884.     MisBaFaaaaBTA* 
Ttoir,  L 
IV.  ^MTin  a  oineer. 
Liability  to  aotiont  trcapaai  or  mm,  88L 
AanzaTf  II.  L 

SHIPPING. 


Charter-party. 

SIGNATCntE. 

L  In  body  of  dooomenl^  674^    BAVKmvrrt 

X.  1. 
n.  For  another  person;   ahowing  authoiitj 

aliunde,  l&Ofi.    Poea,  XXV.  I. 
HL  When  not  easential  to  admissibility  of  ai» 

dent  accounts,  773.    Post,  L  1. 

IV.  Of  notice  of  chargeabili^,  500,  61). 
PooB,  IL  S,  XIV.  t. 

V.  Of  alatemcnt  of  gronndb  of  appeal,  50B* 
PooB,  XXV.  I. 

VI.  Of  depositiAna,  655.    IHeosiTioira. 
VIL  Of  satis&etion  piece,  838.    Rao.  Obv. 

SLANDER. 

I.  On  Justioe  of  the  peace,  955.    CaivtVAS 

IirPOBBATIOV. 

II.  Prooeedinga  for  in  Ecdesiaatieal  Court,  844i 
PaoHf  afTioB,  L  1. 

IIL  See  also  LiasL. 

SPECIAL  CASE. 

L  Granted  at  aessions!  eerlioran  bow  go* 
tained,  SOI.    Cbbtiobibi,  IV.  I. 

n.  Sending  back  to  sessbns,  303.  PooB, 
XX.  4. 

SPECIAL  DAMAGE. 
Paga  884*    LiBBL,  L  1. 

STAGECOACH. 

Action  on  aettlement  of  aeoount  between  pwi 
prietors,  188.    Pabtvbb,  IIL  1. 

• 

STAMP. 
L  On  leceipta. 

Defendant,  in  support  of  a  plea  that  itB 
had  paid  five  quarters'  rent  to  M.,  tendered 
in  evidence  the  following  peper,  signed  by  M. 
^Mr.  Jones^  (defendant)  «•  having  written 
off  the  sum  of  78/.  from  his  mortgage^ebl^ 
being  five  qnarters'  rent  of  bis  house,  I 
hereby  discharge  the  same  rent  till  the  84th 
day  of  July,  1841."  M.  had  delivered  tho 
paper  to  defendant,  being  then  indebted  to 
.  him  on  a  mortgage-debt  exceeding  7t/.  Tlia 
only  stamp  on  the  paper  waa  a  U.  slamp» 
with  no  denomination  on  ita  fooe,  and  had 
been  afRxed  more  than  one  month  after  t^ 
signing  and  deliveiy  of  the  peper. 

Held:  1.  That  the  inatrumetit  wasaM* 
oeiptunderstet  66G.3,  al84.  Schedule^ 
Part  L,  RBcatPT. 
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8.  That  it  wu  faiadmiMble,  for  want  of  a 
>  proper  stamp,  though  a  receipt  stamp  would 
have  coat  leas  than  1/.;  sect  10  of  atat 
65  G.  8,  c.  1 84,  not  protecting  reoeipti  which 
have  not  heen  stamped  within  a  month  after 
elocution,  under  atat  85  G.  8,  c  65,  as.  8, 
10,  1 1.  Lurat  T.  Janet,  040. 
U.  Time  of  stamping. 

More  than  a  month  after  execution,  when 
in«uflicient,  040.    Ante,  L 
ni.  Amount. 

Ezccas,  when  it  does  not  cure  defect  in  de- 
nomination, 040.    Ant^,  I. 

STAMP-OFFICE. 
•  Btamp-offioe  return,  310.    Bavkkbs,  L 

STATUTE. 

Fib  ST :  Generally. 

I.  Construction.    CoHSTBVcnoir,  IL 

IL  Compliance  required  as  to  matter  apparently 
not  contemplated,  201.    Certiobabi,  IV.  1. 

m.  Necessity  of  adhering  to  precise  words, 
684.  PaascBimoK,  V.  601.  Poob,  XL  1, 
181.    Wabbaitt  or  Attobkbt. 

IV.  What  may  be  oonsiderBd  as  done  pursuant 
to  or  under  the  proTisions  of  a  statute,  747. 
Railway,  I.  862.     Post,  XLI.  6. 

V.  Authority  of  poor  law  commissioners'  rules 
as  sn  act  of  parliament,  878.    Poob,  DC.  1. 

VI.  Statutory  renue  when  insufficient,  44. 

IlVDICTMBITT,  II.  6. 

6sco!iD :  Decisions  on  Genera]  Statutes. 

VII.  21  Jac  1,  c  16.    (Limitations.) 

Sect.  7.  Plaintiff  beyond  seas,  886.  Lixita- 
Tioir,  III. 
VnL  13  A.  14  C.  2,  c.  12.    (Poor.) 

1.  Sect.  1.    Complaint  by  overseer,  663. 
Poob,  XIL  2. 

2.  Sect  21.    Subdivisions  of  parish  into 
townships,  273.     Pooa,  X. 

IX.  16  C.  2,  c.  7.    (Gaming.) 
Sects.  2, 3.    Horse-race  for  move  than  lOOJ!., 
603.    Gaxi!io,  L 
Z.  8  dt  4  W.  dlt  M.  c  11.     (Poor.) 

Sect  6.   Settlement  by  parochial  taxation, 
012.    Poob,  XXL  2. 
XI.  8  dlt  0  W.  8,  c  1 1.    (FriToloua  suits.) 
Sect  8.    Judgment  by  default :  suggestion 
of  breaches,  322.    Bokd,  IL  I. 
XIL  8  dlt  0  W.  3,  c.  30.     (Poor.) 

Sect.  3.     Costs  where  appeal  abandoned 
without  entry,  1.    Poob,  XXVL  1. 
Xm.  2  G.  2,  c  23.    (Attorneys.) 

Sect  1.    Cleric  to  Welsh  attorney,  664. 

Attobkbt,  1,  2. 

XrV.  13  G.  2,  c.  18.    (Certiorari.) 

Sect  5.    Afiidavit  of  notice  to  juatioea,  201, 
207.    Cbbtiobabi,  IV.  2. 
ZV.  31  G.  8,  c.  83.  (Swanaea  haibour.) 
Rights  of  layer  keeper,  626.    Tolls,  L 
XVL  35  G.  3,  c.  55.     (Suunps.) 

Sects.  8,   10,   U.    Time;   receipt^   404. 
Stamv,  L 


XVIL  60  G.  3,  c.  40.    (Poor.) 

Sect  1.  Audit  of  Mrseei^a  aoooimH  VTBL 
Poob,  IX.  1. 
XVm.  60  G.  8,  c.  12.    (Poor.) 

1.  Sect  26.  Maintenance  by  rriatiom,  601* 

Poob,  XL  1. 
8.  Sect  33.  RemoTBl  to  Scotland,  dkc,  915^ 
Poob,  XV. 

XIX.  60  G.  8,  c  184.    (SUmpa.) 

Sched.  Part  L  Rbchpts;  time;  amount 
denomination,  040.    Stamps,  L 

XX.  1  dt  2  G.  4,  c.  78.     (Bills  of  exrhsng^) 
Qualified  acceptance,  86.    Bills,  X.  3.    . 

XXL  4  G.  4,  c.  34.     (Masters  and  servants.) 
Sect  3.  Commitment  for  neglect  of  woric, 
026.    HABBAa  CoBFus,  L    033.    Cob- 

TICTION,  I.  1. 

XXn.  6  G.  4,  c  16.    (Bankrupts.)     BabX- 

Burr. 
XXnL  6  G.  4,  c.  87.     (Consuls.) 

Sect  20.  Affidsvit  sworn  abroad,  836.    Lz« 

MITATION,  III. 

XXIV.  7  G.  4,  c.  46.     (Banking  co-partnefw 
ships.) 

Sects.  4,  6,  6,  0,  12.  Stsmp  oflioe  return: 
actions  between  companies  hsving  menu 
hers  in  common,  810.     Baivkkba,  I. 

XXV.  7  G.  4,  c.  64.     (Criminal  Justice.) 
Sect  20.    Jurisdiction,  venue,   16,  37,  44» 

Imdictmbnt,  IL 
XXVL  0  G.  4,  c.  60.     (Game.) 

Sort.  0.  Entering  upon  land,  403.   Gavb,  L 
XXVIL  1 1  G.  4,  and  I  W.  4,  c.  70.     (Admi- 
nistration of  justice.) 

Sect.  16.    Welsh  attorney  on  shilling  loD^ 
664.    Attobnbt,  1,  2. 
XX  VnL  1  W.  4,  c.  7.    (Speedy  execution.) 
•  Sect  2.  Certificate,  602.   Exsruriox,  L  1« 

XXIX.  1  W.  4,  c  21.     (Mandamus.) 
Sect  4.  Costs,  1.     PooB,  XXVL  1. 

XXX.  1  dt  2  W.  4,  c.  32.     (Game.) 
Sect  80.    Entering  upon  Isnd : 

403.    Gamk,  L 

XXXI.  1  &  2  W.  4,  c  66.    (Bankrupts.) 

1.  Sect  12.  Issuing  of  fiata  by  master,  115, 
Banbbupt,  III. 

2.  Sect  25.  Vesting  of  property,  066. 
BANBBvrr,  XL  1. 

8.  Sect  22.    Order  to  pay  money  into  bank: 

breach,  322.     Bonn,  IL  1. 

XXXIL  2  dt  8  W.  4,  c.  80.    (Uniformity  of 

process.) 

Sect  1.    Service,  871.    Pbockss. 
XXXIII.  2  dlt  8  W.  4,  c.  71.    (Prescription.) 

Sects.  2,  5.     Pleading,  684.     Pmucmu* 

TIOS,  V. 

XXXrV.  3dt4W.4,c27.    (imitation  of 
actiona.) 
Sects.  2,  7.    Possession  by  tenant  at  wilt 

767.    LiMiTATioB,  n. 

XXXV.  8  dt  4  W.  4,  c  42.  (Amendment  ol 
the  law.) 

Sect  84.  Coata  after  judgment  on  deminni 
837*    CoBTStlL 
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XXXVT.  8  &  4  W.  4,  c.  61.    (Cufltomi ) 
Sect  29.    Perjury.  848.    Cvstoxs,  II.  I. 

XrXVn.  3  dc  4  Vir.  4,  e.  53.    rCartoms.) 
Sects.  112,  113.     Attorney-Generers  aa- 
thority   to   prosecute,  848.      Customs, 

n.  1. 

ZXXVin.  4  &  5  W.  4,  e.  88.   (Central  Cri- 
minal  Court) 

Sect  3.  Statutofy  venae,  when  insufficient, 
44.     HnirTWEirr,  11.  5. 
XXXIX.  4  dc  5  W  4.  c  76.  (Poor.)    Pooa. 
XL.  5  &  6  W.  4,  «.  60.  ^  (Highways.) 
1.  8(H;t  73.    Order  to  remove  timber,  469. 

OnnsR,  V. 
8.  Sect  95.    Judge's  order  for  costs  of  pro- 
secution, 887.    HfOHWAT,  IV.  2. 
XLI.  5  dc  6  W.  4,  c.  76.    (Municipal  corpo- 
rations.) 
1.  Sect  6.     Appointment  of  jail  chaplain, 

147.    Jail. 
8.  Sect  68.    Dinontinuanoe  of  offices,  626. 

Tolls,  L 
8.  Sect  66.  Compensation  for  loss  of  office. 
An  sttomey  cannot,  under  stat  5  &  6  W. 
4,  s.  66,  or  Stat  5^6  Vict  c.  Ill,  a.  2, 
claim  compensation  for  fees  and  emoluments 
which  be  derived  from  being  employed  by 
the  justi  «s  of  a  division  to  prosecute  oflend* 
era  committed  by  them  for  trial,  where  the 
prosecutor  did  not  employ  another  attorney. 
Eegina  v.  Manchester,  Mayor,  Ifc.,  402. 
4.  Sects.  78,  92.  Expenses  diargeable  on 
borough  fund:  fees  of  justices'  clerk. 
Under  sUt  5  dc  6  W.  4,  e.  76,  s.  82,  the 
council  of  a  borough  cannot  muke  an  order 
that  the  treasurer  shall  pay  costs  of  defend- 
ing biiioogh  constables  on  a  prosecution  in- 
curred by  them  in  the  discharge  of  their 
duty.  Such  order  must  be  made  by  the 
watch  committee,  with  the  approbation  of 
the  counciL 

Such  an  order,  by  the  council  was  quashed 
on  certiorari,  although  the  watch  committee 
had.  while  the  prosecution  was  depending, 
made  a  report  to  the  council  recommending 
that  the  constables  should  be  exonerated,  as 
fiir  as  was  authorized  by  law,  from  all  ex- 
penses necessarily  incurred  by  them  in  the 
execution  of  their  duty,  which  report  the 
council  adopted. 

And  although,  before  the  certiorari  was 
moved  for,  the  treasurer  had  paid  the  coals 
in  obedience  to  a  direction  in  proper  form 
given  on  behalf  of  the  counciL  Regma  v. 
Thompton,  477. 

6.  Spct  92.    What  fees  chargnblo  on  bo- 
tough  fiind. 

Under  stat  5  db  6  \V.  4,  c  76,  s.  92,  the 
ftes  of  the  derk  to  justices  of  a  borough,  for 
business  done  in  respect  of  persons  appre- 
hendeiJ  by  the  police  and  brought  b(*fore  the 
Jnatioes,  or  in  respect  of  informations  and 
other  proceedings  taken  by  and  at  the  in- 
■lance  of  the  police,  must  be  paid  out  of  thei 


borough  fund  (if  they  cannot  be  obtained 
from  the  individuals  who  ought  to  pay  them) 
as  expenses  <•  necessarily  incurred  in  cany* 
ing  into  effect  the  provinons"  of  that  act 
And  the  court  in  such  case,  will  grant  a 
mandamus  to  enforce  payment 

On  motion  for  such  mandamus,  it  being 
suggested  that  a  retrospective  rate  might  be 
necessary,  the  court  nevertheless  made  th« 
rule  absolute,  leaving  the  defendants  to  allege 
that  fact,  if  it  existed,  and  discuss  its  efifect, 
on  a  return.  Regina  v.  Gloucester,  Mayor, 
^.,  862. 

XLII.  6  dc  7  W.  4,  c  65.     (Game.) 
Sect  9.  Charge  on  oath,  493.     Gams,  I. 

XLIII.  6  dc  7  W.  4,  c  1 14.     (Prisoners  on 
criminal  charge.) 
Sect  3.  Copies  of  depositions,  555.    Dbpo- 

SITIOIfS.  ' 

XLIV.  7  W.  4,  and  I  Vict  c  78.  (Municipal 
corporations.) 
Sect  14.  Voting  paper  at  election  of  aldev* 

men ;  place  of  abode. 

On  the  election  of  an  alderman  for  a  bo- 
rough, if  the  voting  papers  do  not  contain  an 
accurate  description  of  the  place  of  abode  of 
the  partv  voted  for,  the  votes  are  bad,  under 
sUt  7  W.  4,  dc  1  Vict  c.  78,  s.  14 ;  though 
the  inaccuracy  be  without  fraud,  and  the  de- 
scription in  the  voting  paper  be  commonly 
understood  to  be  that  of  the  party.  Regina 
V.  Deighton,  896. 
2.  Sect  37.  Grant  of  quarter  sessions:  jail 

chaplain,  147.    Jail. 
XLV.  1  dc  2  Vict  c  110.     (Insolvents.) 

1.  Sect  3.     Capias  by  judge's  order,  561, 
AnwxsT,  I. 

2.  Sect  8.  An  affidavit  of  debt,  in  bank 
ruptcy :  cancellation  of  surety  bond,  398 
Bankbupt,  II. 

8.  Sect  9.  Attestation  of  warrant  of  attorney, 
181.     WAanAXT  or  Attobkxt,  L 
XLVL  2  db  3  Vict  c  56.     (Prisons.) 

Sect  15.    Appointment  of  chaplain,  147 
Jail. 
XL VII.  2  dc  3  Vict  e.  93.    (Constables.) 
Sect.  8,  18.    Superintf'nding  constable :  ex 
penses,  66.    Poor,  XXDC. 
XLVni.  3  dt  4  Vict  c.  24.    (Costs   in  tret- 
pass.) 

Sect  2.  When  not  applicable,  337.  Costs  JL 
XLIX.  3  dlt  4  Vict  c.  26.     (Competency.) 
Decorations  of  rateable  inhabitants,  187. 

EVTDB!ICB,  IX.  1. 

L.  3  dlt  4  Vict  c.  88.    (Constables.) 
Payment  of  expenses,  66.    Pooa,  XXDC. 

LI.  5  dlt  6  Vict  c.  1 1 1.    (Incorporation.) 
Sect  2.  Compensation  for  loss  of  office,  402. 
Antd,  XLL  3. 

LIL  6  dt  7  Vict  e.  12.    (Coroners.)     Cobo* 

NKB. 

Lin.  6  db  7  Vict  c.  67.    (Mandamos.) 
Sect  3.  Protection  of  jttrtioes^  878.    Pooi» 
IX.  1. 
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I.IV.  6  &  7  Tict  e.73.    (Attorneyt.) 

Sertn.  3,  8.    Clerk  to  WeUi  attoriMj  on 
Ihiflmg  ron,  504.    ATTOft!riT»  I.  S. 
XtV.  7  VicL  c  89.    (Muniripal  corporatioDi.) 
;    8ert.  S.  Quo  Wamnto,  ^89.    Qvo  Wab- 

earto,  IIL 
THimnLT.    Local  and  Penonal,  Public. 
LVL  Aflecting  haibouia. 

Swansea  harboar,  626.    Tolui,  I. 
hyVL  Respecting  railways. 
London  and  Brighton  railway  company,  747. 
Railway,  L 

SUBSCRIPTION. 
Smvatvsi. 

SUGGESTION. 

L  Nunc  pro  tone,  when  TcfiMed,-44.   brnicT- 

vaiTT,  11.  6w 
IL  Of  breaches,  338.    Boirn,  IL  1. 

SUMMONS. 
Jleeessity  o£ 

Before  depriTal  of  officer  for  offencca  com- 
mitted in  Tiew,  614.    Orrics,  VIL 
Writ  of:  sernoe,  871.    PaocBSi, 


SURETY. 

PUVCWAK  Am   SUBXTT. 

SURPLUSAGE. 
SqedioaoC  170.    PABTtcvLABS* 

SURVEYOR. 

Of  highways,  declaration  by ,  1 87.    £tiiixbcx« 
IX.1. 

TAIL. 
Sitate  taiL    Estatx. 

TENANT  AT  WILL. 
Advene  poasewion,  767.    Limitatioit,  IL 

« 

TENANT  FROM  YEAR  TO  YEAR. 
Page  841.    Lakdlobd  and  Txvabt,  I.  3. 

TENEMENT. 
Fnding  of  a  cow,  484.    Poob,  XXII.  1. 

TENURE. 
Liability  ratione  tenare,  279.  Hiobwat,  m.  1. 

TIME. 
L  Delay. 

1.  When  immaterial,  as  against  party  in- 
siitQting    the    proceeding,  71.      Poob, 

.  xxvm.  L 

't.  Discretion  of  coort  aflected  by  consider- 
^  .     ation  of,  94.    Quo  Wabbavto,  V. 
8   When  no  answer  to  rule  to  quai^^  oertio- 
nri,  201.    Cxbtiobabi,  iV.  1. 
*^    I.  Avoidance    of  contract  by  delay,  266. 
Chibtbw-Pabtt,  I. 
8^  May  in  impeachini^  proceedings  of  inl»* 
^'       lior  oooffta,  367.    Sbwbbs,  L 


n.  Of  docnroent  being  written,  shown  IgrfHul 
evidence,  374.    Bavkbvpt,  X.  L 

HI.  To  which  certified  copy  of  stamp  oflkt 
retnm  relates,  810.    Baxksbs,  I. 

rV.  Ofimpressing  receipt  stamp,  949.  Btam^JL 

y.  Pxescription.    Pbbscbiptioh. 

TITLE. 
I.  To  easement 
Distinction  between  defiertive   statement  and 

statement  of  defective  title,  584.   PBBacB»> 

Tioir,  V 
n.  Jus  tertii,  96i$.    Baxkbupt.XL  1. 
in.  When  not  affected  by  suspensioi^  688. 

Tolls,  I. 
IT.  Evidence. 

Possession  by  plaintifli  under  plea 
his  property,  139.    Tbbspass,  IL 

TOLL& 
L  Title  to. 

IVhen  not  affected  by  suspetislufi  or  offioa* 

The  proprietor  of  tolls  wrongfally  taken 
and  withheld  by  a  corporation  aggiegate  may 
sue  the  corporation  in  assumpsit  for  money 
had  and  received. 

The  layer  keeper  of  Swansea  was  an  oflS* 
cer  employed  to  keep  the  layera  or  beda  fiir 
shipping  in  the  port  free  from  ohstarles,  and 
in  a  proper  state.  He  was  appointed,  by 
custom,  st  a  leet  and  baron  court  held  yearly 
in  May  and  October,  by  the  steward  of  tho 
seignory  of  Gower,  the  lord  of  which  (the 
Duke  of  Beaufort)  was  lord  of  the  borough 
and  manor  of  Swanspa.  These  were  coex- 
tensive. The  jury  of  the  court  (composed 
of  aldermen,  buTgesees  and  lesidentB)  pr^ 
aented  two  persons  to  the  steward;  one  of 
tiiem  he  elected  to  be  layer  keeper.  TIm 
portreeve  (the  head  oflker  of  the  boroogh 
before  stat  A  dc  6  W.  4,  e.  76,)  sat  vrith  the 
stewsrd.  but  took  no  part  in  the  proceedinga. 
The  layer  keeper  waa  sworn  to  execute  the 
office  for  the  year  ensuing,  and  until  another 
should  be  chosen  in  his  stead,  ot  he  should 
be  lawfully  discharged.  By  act  of  parlia* 
ment,  31  G.  3,  c.  83,  to  tHe  introduction  of 
wutch  tne  duke  and  the  corporation  were 
parties,  trustees  were  appointed  fur  managing 
and  improvmg  the  haibour;  but  the  office 
and  riglitsuf  the  Isyer  keeper  were  expressly 
rpservcd.  Under  the  authonly  of  ttiis  aa  a 
harbour  master  was  appointed,  who  perfbrm- 
ed  all  the  actual  duties  formerly  discharged 
by  the  layer  keeper.  Tolls,  other  tnan  Ihoae 
received  by  the  layer  keeper,  vrere  paid  by 
the  shipping  which  used  the  port  to  tfie  poit* 
reeve,  (who  paio  the  corporation  a  rent  fisr 
moorage,  dcc.,^  and  to  the^  water  baififl(  aa 
oflicer  of  the  ouke. 

Plaintiff  had,  for  aome  years  befiwa  tba 
passing  ot  stat.  5  &  6  W.  4,  c  76,  been  an- 
nually appointed  layer  keeper,  in  May, 
1836,  he  was  reappointed,  midar  piotMtfraai 
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IhaaiqrorcflhetiiraMvpiTalioii.  b  OctcH 
bsr,  1838,  the  eorporatioa  prevented  the 
Mding  of  Ibe  oomt  laet  and  court  baron ; 
imlt  in  eonaeqoenee,  no  eoart  ww  held  till 
May,  1842,  when  they  were  raeumed.  No 
•ppeintiMent  of  layer  keeper  took  place  ih>m 
May.  1836,  tiU  May,  1843,  when  plaintiff 
waa  reappointed.  In  October,  1836,  the 
town  eooncil  reaotfed  that  the  appoint- 
ment of  Uyer  keeper  ahould  be  veated  in  the 
corporation,  and  the  revenue  added  to  the 
corporation  fund.  The  corporation  accord- 
ingly received  the  hiyer  kecper'a  dues  from 
January,  1837,  to  June,  1842.  Plaintiff 
aoed  them  for  the  amount  in  aavumpait  for 
money  had  and  received.    Held, 

1.  That  plaintiff  had  not  oeaaed  to  be  layer 
keeper  by  the  omiaeion  to  appoint  from  1836 
to  1842. 

2.  That  the  oflSce  had  not  been,  and  could 
not  be,  diaoontinued  by  the  corporation  nnder 
atat  5  dc  6  W.  4,  c  76,  a.  58. 

3.  That  the  ceatation  or  auapenaion  of  the 
Ikyer  keeper'a  servioea  had  not  aileeted  the 
right  to  receive  the  tolls. 

4.  That  the  action,  in  point  of  form,  was 
*    well  brought.     Ball   v.  Swanaedf  Mayor^ 

Acn626. 
1L  How  recovered  from  corporation  aggregate, 
'     526.    Ante,  L 

TRADE. 

f.  Custom  of;  303.    Poor,  XX.  4. 

lU  Libel  in  respect  ot,  624.    Libel,  L  L 

TRAVERSE. 
In  Court  of  Sewera,  357.    SawBBa,  L 

TRESPASS. 
T.  When  it  liea. 

1.  When  the  proper  remedy  for  malidona 
omission  to  discharge  a  priaoner,  381. 
AaaBaT,  11.  I. 

2.  Against  magistrate,  469.    Onntm,  V. 
VL  Pleading  and  evidence. 

Plea  denying  property. 

In  treapass  quare  clauanm  fregit,  if  issue 
be  joined  on  a  plea  that  the  doee  waa  not 
the  property  of  the  plaintiff  in  manner,  dec, 
the  plaintiff*s  case  is  eatabliahed  if  he  provea 
poksession;  and  the  defendant  cannot,  on 
each  pleadings,  oflfer  evidence  of  title  in 
himaelf.     WhUttngton  v.  BoiaU^  130. 
OL  Costs. 
Plaintiff  recovering  id,  imder  vrrit  of  in- 
quiry after  judgment  on  demurrer,  not 
deprived  o(  837.    Costs,  IL 

TRIAL. 
L  Place  oC 

1.  When  joriadiction  doea  or  doea  not  ap- 
pear by  the  indictment,  16»  87, 44.    Is- 
BicTMKirr,  IL 
S.  Boggiitioiiy  44.    IvuxcxxxHTy  IL  5. 


n.  Of  one  conspltator  aftir  the  death  of  dia 
other  before  trial,  H9.    Comf  tsacT,  Q.  L 

m.  Under  writ  of  inquiry. 
In  what  reapect  not  the  trial  of  an  iastie,  837. 
Costs,  11. 

IV.  Right  to  begin,  447.  Att«svbt,  L  1, 
476,  n.    Rbfuktih,  IL 

UNIVERSITY. 

Neceaaariea  aupplied  to  minor  in  atatn  pupil- 
lari,  606.    IirrAHT,  IL  1. 

USER. 

For  twenty  years :  pleading,  584.  Pkiaemn^ 
Tioir,  V. 

.  VAGRANT. 
Constables*  expenses^  66.    Pooii,  X.^iX. 

VARIANCE. 
L  In  description  of  bridge  in  an  indietineni, 

187.      EVIDEHCS,  IX.  1. 

n.  In  proof  of  plea  of  acceptance  of  a  note  in 

satisfaction,  440.    BrLLs,  X.  8. 
m.  Between  documents  described  in  certioraii 

and  those  returned,  912.    Poob,  XXL  2. 

VENDOR^. 

Goods  and  chattela. 

L  Machinery :  fitness  for  parpoae. 

Plaintiff  was  the  patentee  and  manuiao- 
turer  of  a  patent  machine  for  printing  in  two 
colours.  Defendant  saw  the  machine  on 
plaintiff'a  premises,  and  ordered  one,  plain- 
tiff undertaking,  by  a  written  memorandum, 
to  make  him  ••  a  two-colonr  printing  machine 
on  my  patent  principle.**  In  an  action  for 
the  price,  defendant  excoaed  himaelf  from 
liability  on  the  ground  that  the  machine  had 
been  found  useless  for  printing  in  two  ooloun. 
The  judge,  in  summing  up,  told  the  jury 
that,  if  the  machine  described  waa  a  known, 
aaoertained  article,  ordered  by  the  defendant, 
he  waa  liable,  whether  it  answered  hie  pur- 
pose or  not ;  but  that,  if  it  waa  not  a  known, 
ascertained  article,  and  defendant  bad  merely 
ordered,  and  plaintiff  agreed  to  supply,  a 
machine  for  printing  two  eolonra,  defendant 
waa  not  liable  unleas  the  instrument  waa 
reasonably  fit  for  the  purpose. 

Held,  a  proper  direction;  and  the  Jniy 
having  fouiid  for  the  plaintiff  nnder  it,  thia 
court  refuaed  to  disturb  the  verdict.  OUiooni 
V.  Baylty,  288. 

IL  Order  how  construed,  288.    Antd,  L 

IIL  Question  for  the  jury,  288.    Ante,  L 

IV.  Of  partnership  effecta  under  execatiOB 
against  one  of  several  partners^  408.  Pabv^ 
VBI,  IV. 

V.  Necessaries,  606.    Ivtavt,  IL  1. 

VENIRE. 
AAer  removal  by  certioraii,  44.   Imennvib 
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INDEX. 


.VENUE. 

VERDICT. 

L  What  defects  it  carea. 

In  criminal  caaeai  16,  37.    Ihsictmbxt,  XL 
4,5. 
II.  Statement  of  defective  title,  bad  after,  684. 

pBKscBimov,  V. 

VIEW. 

L  Offences  panishable  on.  

Neoessi^  of  rammonsi  614.    Ofpicb,  VIL 
IL  By  coroner :  place,  944.    Conovsn* 

VOTING  PAPER. 
Page  896.    Statute,  XLIV.  1. 

WAGEa     . 
Covenant  to  pay  abedutoly,  671,  685.    Mas- 

TSB   ASS    SSMTAXT,  L  2,  3. 

WALEa 

Attorney  on  shjlling  roll,  664.    Attobsvt, 
1.2. 

'    WARRANT. 

(.  Must  diow  jurisdiction. 

1.  Commitment  by  Court  of  Review,  99. 
Bahkbupt,  DL 

2.  Must  show  proceeding  according  to  law, 

933.      CONTICTIOH,  L  I. 

JL  When  it  must  afaow  how  the  party  may 

clear  himself 

Commitment   by  Court    of  Review,    99. 
Bankhupt,  DC 
DL  Return  of  substituted  vrarrant,  926.    Ha- 

BBAS    CoBPUB,  I. 

IV.  Liability  for  acting  under  bad  warrant 
Liability  of  attorney,  99.    Bakkbupt,  IX, 

WARRANT  OF  ATTORNEY. 
L  Attestation. 

A  warrant  of  attorney  to  confeas  judg- 
ment was  attested  by  an  attorney  as  follows: 
« SignecP  » by  the  above-named  G.  C.  P., 
in  the  presence  of  us,  of  whom  the  said 
J.  H.  S.  is  the  attorney  expressly  named  by 
him,  and  acting  at  his  request,  and  by  whom 
the  above  written  warrant  of  attorney  was 
road  over,  and  the  nature  and  efiect  thereof 
explained  to  the  aatd  G.  C.  P.  before  the 
execution  thereof  by  him."  Kgned,  <*  J.H.8., 
attorney,  Leeds.    J.  R." 


Beld^  an  inaoffielent   atteitatioii 
Stat.  1  &  2  Vict,  c  no,  a.  9,  for  want  of  b 
statement  that  J.  H.  8.  aubecribed  as  attoriMry 
for  G.  C.  P.     Everard  t.  PoppUUm,  181. 
n.  To  aecuie  annuity. 
Eflect  of  aetting  aside,  as  afieeling  the  eon- 

aidention,  432.    Avbvitt,  Q.  1. 

WATCH  COMMITTEE. 
Page  477.    Statutx,  XLL  4. 

WILL. 

I.  Construction  of  devise.    Bktisb. 

IL  Tenant  at  will,  757.    Limitatiov,  IL 

WITNESS. 

L  Who  may  be  compelled  to  give  evidence. 
Not  a  party  to  the  record:  not  rateabb 
inhabitanta  of  indicted  township,  187.    Eti- 
DKNCX,  JX.,  1. 
IL  Re-examination. 
As  to  opinion,  where  neceasaiy  to  ez|]lah& 
the  answers  given  on  cross-examinatinn, 
731.    LiBKL,  I.  2. 
m.  On  criminal  charge. 

Copies  of  depositions,  666.    PsposmoBS. 
rV.  On  proceeding  to  summary  conviction. 
Must  be  shown  to  have  been  examined  in 
presence  of  defendant,  933.    Cohtictiov, 
LL 
V.  Indictment  for  attempt  to  prevent  witneaa 
from  appearing  at  trial,  44.    Ibdictxbbt* 

n.6. 

WORDa 

L  Criminal  information  for,  95&     Cbixivai 
Ihpobxatioit. 

II.  See  also  Dbpaxatiok.  Libxl.  S^Ansa. 


WRIT  OP  ERROR. 


Ebbob. 


WRIT  OF  INQUIRE. 
Trial  under,  336.    Costs,  VOL 

WRIT  OF  SUMMONa 
Service,  371.    Pbocbss. 

WRrriNG. 

L    Explanation   by  custom   of  trade,    30S 

PooB,  XX.  4. 
IL  Oral  explanation  o(  663.    Poob,  XIL  % 


Em  OF  THE  I1FTH  TOLVME. 


